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KEY FIGURES

Police

Palm Island police officers

Senior Sergeant Christopher Hurley Officer in Charge, Palm Island Station
Sergeant' Michael Leafe Palm Island police officer

Acting Senior Constable Benjamin Tonges Palm Island police officer

Constable Kristopher Steadman Palm Island police officer

*Detective Sergeant Darren Robinson? Officer in Charge, CIB on Palm Island, and

involved in the initial QPS investigation

Police Liaison Officer® Police Liaison Officer, Palm Island

Initial QPS Investigation team

*Detective Inspector Warren Webber Regional Crime Coordinator,
Northern Region, Townsville

*Detective Senior Sergeant Raymond Kitching Officer in Charge of the Townsville CIB, primary
investigator in the initial QPS investigation

*Detective Sergeant Darren Robinson Officer in Charge, CIB on Palm Island, and
involved in the initial QPS investigation

*Inspector Mark Williams Inspector with Ethical Standards Command,
QPS
QPS Northern Region

*Acting Assistant Commissioner Acting Assistant Commissioner,
Northern Region

*Acting Chief Superintendent Acting Operations Coordinator, second-in-
command to Acting Assistant Commissioner

District Inspector Gregory Strohfeldt Regional Duty Officer and the officer
responsible for Palm Island policing
(supervisor of Sen. Sgt Hurley)

Acting Superintendent Neal Wilson District Officer

1 Leafe is now a Senior Sergeant.

2 Officers whose names or positions are asterisked are those whose conduct is discussed at length in the
Palm Island Review and in this report.

3 While on Palm Island seeking permission from relatives about the use of the names of deceased persons in
this report, the CMC spoke with Palm Island community members and police officers. During that time, the
Police Liaison Officer requested that his name not be used in our report. The CMC agreed to this request as
we do not consider that identifying him by his position detracts from our report.



Members of the QPS Investigation Review team

*Acting Superintendent

*Inspector

Other figures*
Roy Bramwell
Patrick Bramwell
(also known as Patrick Nugent)

Florence (Penny) Sibley

Dr Guy Lampe

Palm Island resident and witness in the
Palm Island Police Station

Palm Island resident arrested and being held
in the Palm Island watch-house

Palm Island resident and witness near the
Palm Island Police Station

a pathologist for Queensland Health Pathology
and Scientific Services who performed the
autopsy on Mulruniji

4 We have not included the names of all the witnesses, only those who are key figures in this report.



CHRONOLOGY>

Initial QPS investigation of 19-23 November 2004

19 November 2004
11.30 am

11.40 am — midday

12.10 pm

12.20 pm

2.20 pm

2.55 pm

3:00 pm

3.40 pm

3.55 pm

4.04-4.36 pm

Shortly® before 11.30 am Mulrunji died following his arrest and lodgement
in a cell at the Palm Island watch-house by Senior Sergeant Hurley.

Detective Inspector Webber, Regional Crime Coordinator for the
Townsville District, was advised of the death by District Inspector Gregory
Strohfeldt, Hurley’s supervisor. Webber appointed Detective Senior
Sergeant Kitching as primary investigator, with assistance to be provided
by Detective Sergeant Robinson.

Detective Inspector Webber also contacted the Acting Assistant
Commissioner (Assistant Commissioner for the Northern Police Region)
and his second-in-command, the Acting Chief Superintendent (Acting
Operations Coordinator) about the matter.

QPS Northern Regional Complaints Manager Kachel was asked to notify
the Ethical Standards Command (ESC) and the CMC of Mulruniji’s death.

At about this time Detective Inspector Webber notified the Office of the
State Coroner of Mulrunji’s death.

The investigation team (Detective Inspector Webber, Detective Senior
Sergeant Kitching and Detective Sergeant Robinson) travelled to Palm
Island by charter aircraft, accompanied by technical support staff
(Senior Sergeant Arthy, Constable Tibbey, Sergeant Bartulovich,

two Constables and a Human Services Officer)

Senior Sergeant Hurley was involved in transporting some of those
officers from the Palm Island airport to the police station.

By about this time, investigative inquiries commenced.

Detective Inspector Webber discussed the death with officers of the
Aboriginal and Torres Strait Islander Legal Service.

Detective Inspector Webber and Sergeant Leafe notified Tracey Twaddle,
Mulrunji’s partner, of his death.

Mulrunji’s mother and other family members were informed of his death.

Detective Senior Sergeant Kitching and Detective Sergeant Robinson
conducted a recorded interview with Senior Sergeant Hurley.

5  The chronology has been prepared using various sources of material, including the IRT report, various
CMC reports, documents from the QPS, CMC files, and material from the (second) Inquest. We are not
able to attest to the absolute accuracy of this chronology; however we believe this to be as accurate
as possible based on the material available to us. A detailed chronology is provided in Chapter 5,

pages 24-29.)

6 Between about 10.55 am and 11.19 am
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4.50-7.10 pm Detective Senior Sergeant Kitching and Sergeant Robinson conducted
recorded interviews with the PLO, Gladys Nugent and Patrick Bramwell.

7.50-8.12 pm Detective Senior Sergeant Kitching conducted a recorded interview with
Sergeant Leafe.

8.00 pm Acting Assistant Commissioner was provided with an update about
the matter.
8.22-8.35 pm Detective Senior Sergeant Kitching and Detective Sergeant Robinson

conducted a recorded interview with Edna Coolburra.

10.30 pm At about this time, Detective Inspector Webber, Detective Senior Sergeant
Kitching and Detective Sergeant Robinson ate a meal with Hurley,
prepared by Robinson, at Senior Sergeant Hurley’s residence.

20 November 2004

8.15-8.27 am Detective Senior Sergeant Kitching and Detective Sergeant Robinson
conducted an interview with Roy Bramwell, during which Bramwell
alleged he saw Hurley assault Mulruniji.

by 10.30 am Inspector Williams of the Ethical Standards Command arrived on Palm
Island to overview the QPS investigation.

10.52 am Inspectors Williams and Webber conducted a video re-enactment with
Roy Bramwell, where Bramwell repeated his allegation of Hurley
assaulting Mulruniji.

11.20 am Hurley drove Webber, Williams, Kitching and Tibbey to the scene of
Mulruniji’s arrest.

11.53 am — 1.12 pm  Inspectors Williams and Webber conducted video re-enactments with
Hurley, the PLO and Leafe.

1.10 pm Detective Senior Sergeant Kitching and Inspector Williams commenced a
recorded interview with Senior Sergeant Hurley.

21 November 2004

Kitching and Williams travelled to Ingham and Kitching interviewed
Ms Sibley.

22 November 2004

10.40 am At Kitching’s request the Form 1 (the police report of the death made to
the Coroner pursuant to the Coroners Act 2003) was faxed to the
Coroner’s Office in Townsville.

23 November 2004

An autopsy was conducted by Pathologist Dr Guy Lampe in Cairns,
which revealed that Mulrunji’s death was not from natural causes.

24 November 2004

In light of the autopsy results, the CMC assumed responsibility for
the investigation.
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Significant events after the death of Mulrunji

28 February 2005

The first day of hearings in the first inquest into Mulrunji’s death commenced.

1 August 2005

The first day of hearings in the second Inquest into Mulrunji’s death commenced.

27 September 2006

The Inquest findings were published. They included comments by the Acting State Coroner that
were critical of the initial investigation conducted by the QPS.

3 January 2007

On this date, the Investigation Review Team (IRT) established by the Commissioner of Police to
examine in detail the adverse comments by the Acting State Coroner in the Inquest findings
commenced work.

5 February 2007

The Attorney-General commenced proceedings against Senior Sergeant Hurley for
manslaughter and assault in relation to Mulrunji.

20 June 2007

At the conclusion of his trial in the Townsville Supreme Court, Senior Sergeant Hurley was
acquitted of the charges.

24 November 2008
The CMC was provided with the QPS report, the Palm Island Review.

8 March 2010

The first day of hearings of the third inquest into Mulrunji’s death commenced.

14 May 2010
The findings of the third inquest were published.

Note about inquests

Throughout this report ‘the Inquest’ unless otherwise specified refers to the second
inquest conducted by Acting State Coroner Christine Clements.
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EXECUTIVE SUMMARY

Background

On 19 November 2004, Mulrunji died in police custody on Palm Island. In the findings of the
Inquest (which were delivered in September 2006), Acting State Coroner Christine Clements
was critical of the initial QPS investigation of the death of Mulrunji and of various aspects of
policing on Palm Island. In addition to general critical comments about arrest and policing,
she made fourteen comments specifically about the investigation of Mulruniji’s death.

In response to the Acting State Coroner’s comments, the Commissioner of Police formed an
Investigation Review Team (IRT) in December 2006 to examine in detail any criticisms of
the QPS or its members arising from the Inquest and the Acting State Coroner’s findings.

It consisted of an Acting Superintendent and an Inspector. The Commissioner requested the
CMC to review the internal investigation.

Subsequently, the CMC received, and referred to the QPS to deal with in conjunction with
its review, two complaints of alleged misconduct against the members of the initial QPS
investigation team. The complaints were based on the evidence before the Inquest and the
findings of the Acting State Coroner.

The Palm Island Review

In November 2008 the QPS delivered the three-volume report of its internal investigation,
entitled Palm Island Review, to the CMC.

The CMC understands from the report that the IRT, after considering a range of relevant
material, including the Acting State Coroner’s general and specific criticisms, distilled a number
of specific criticisms into allegations, and identified a total of eleven officers including Webber,
Williams, Kitching, Hurley, Leafe and Steadman, as having criticisms or allegations against
them’, or being witnesses to or involved in events and therefore needing to be interviewed.

The Palm Island Review does not deal with the conduct of all the officers criticised by the
Acting State Coroner. The report states that several matters concerning Hurley could not be
finalised until the ongoing legal proceedings were complete. The CMC concurs with this view.

In writing the Palm Island Review, the IRT came to focus on the conduct of five officers:
Detective Inspector Warren Webber (Regional Crime Coordinator), Detective Senior Sergeant
Raymond Kitching (Investigating Officer), Inspector Mark Williams (the Ethical Standards
Command representative), the Acting Assistant Commissioner, Northern Region and the Acting
Chief Superintendent, Northern Region®.

xiv

7 The executive summary to the Palm Island Review, which contains the only reference to any methodology
employed by the IRT, did not make clear whether it was referring to criticisms or allegations by the Acting
State Coroner, the IRT or both.

8  Issues concerning the conduct of Hurley, Leafe and Steadman are yet to be examined, and the other
officers interviewed were not the subject of criticism by the Acting State Coroner or allegations formulated
by the IRT. Following the findigs of the third inquest the CMC will now investigate the allegations against
Hurley and other officers.



From the report, the CMC deduce that the IRT’s process for each allegation was to interview
each of the relevant subject officers and other relevant witnesses, consider that evidence and
other material, and make recommendations in relation to the conduct of the individual officers
and for procedural change to address any systemic issues.

The CMC review

After examination of the Palm Island Review, the CMC was not satisfied with the IRT’s process,
conclusions or recommendations concerning the initial QPS investigation on Palm Island in
November 2004.

Where the CMC is dissatisfied with an agency’s investigation and /or any conclusions and
recommendations, we may require the agency to conduct further inquiries and / or to
reconsider the conclusions and recommendations, or we may assume responsibility for and
complete the investigation of a complaint. In the case of the Palm Island Review, the CMC
undertook its own detailed re-examination of the events on Palm Island.

Methodology and scope

The CMC, like the IRT, focused on the conduct of Webber, Kitching, Williams, the Acting
Assistant Commissioner, Northern Region and the Acting Chief Superintendent, Northern
Region; it also examined the conduct of Detective Sergeant Darren Robinson, the officer in
charge of the CIB on Palm Island who participated in the initial QPS investigation.

The CMC'’s review does not examine the circumstances of Mulrunji’s death, nor the conduct
of Senior Sergeant Hurley.

The CMC set out to review both:

1. the circumstances of the initial QPS investigation on Palm Island and the conduct of the
individual officers involved in it, and

2. the IRT’s review of that investigation — the adequacy, impartiality and transparency of the
IRT’s process and the soundness and reasonableness of their conclusions and
recommendations.

In assessing both the initial QPS investigation and the IRT review, the CMC considered not only
the information contained in the Palm Island Review but also all other evidence available to it
and to the IRT. Key materials included:

* relevant sections of the police Operational Procedures Manual (OPM) current at the time of
Mulrunji’s death

 the report of the Royal Commission into Aboriginal Deaths in Custody (RCIADIC)(1991),
particularly its recommendations

¢ the video re-enactments of interviews conducted at the Palm Island Police Station on
20 November 2004

e some of the statements prepared for the (second) Inquest into the death of Mulruniji
e the transcript of the Inquest

e transcripts of the interviews conducted by the IRT

* various interviews conducted by the QPS, the IRT and the CMC

e the standards for internal investigations as set out in section 18 of the QPS Human Resource
Management Manual

¢ the QPS Code of Conduct.
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The re-examination of these documents has been complex and taken considerable time, and
prolonged the production of this report. The CMC acknowledges and apologies for this delay
and the difficulty this has caused, not only to members of the Doomadgee family and the Palm
Island community, but also to the broader membership of the QPS.

CMC consideration of requirements for investigating deaths in custody

As the starting point of its review, the CMC examined the requirements for investigation of
Indigenous deaths in custody.

When Mulrunji died in police custody in November 2004, there were detailed QPS
procedures, including the QPS Operational Procedures Manual (OPM) and the Code of
Conduct, that should have governed the actions of the police officers involved in the
investigation. There were also two sets of external guidelines that should have informed the
investigations—the 1991 recommendations of the Royal Commission into Aboriginal Deaths in
Custody (RCIADIC), which the Queensland Government and the QPS said that they had
implemented, and the State Coroner’s guidelines.

From the time of the discovery of Mulrunji’s death, the provisions of the OPM concerning a
police investigation of a death in custody immediately applied — the aim of the manual being
to provide guidance and instructions in all aspects of operational policing to enable police to
discharge their duties ‘lawfully, ethically and efficiently”.

The set of operating procedures provided were intended to achieve thoroughness and
impartiality. As well as a range of investigative instructions, they included a specific direction
not to assume the death was due to natural causes or suicide even where it appeared likely, and
a direction requiring officers who intended to interview Indigenous witnesses to assume that
they had special needs until the contrary was clearly established (using specific criteria).

The OPM also set out specific requirements, in the event of a death in custody, for particular
officer roles including those of the regional crime coordinator, the representative of the Ethical
Standards Command (ESC) and the investigating officer.

Further to these guidelines, the QPS Code of Conduct in force at the time relevantly required
officers to declare any conflict of interest to conduct themselves and discharge their
responsibilities with professionalism and integrity, and to act in the public interest.

The CMC therefore examined the conduct of the officers involved in the initial QPS
investigation in light of their respective procedural obligations under the OPM, the
recommendations and spirit of the Royal Commission, and the QPS Code of Conduct; it took
into account each officer’s experience, length of service and seniority in the QPS.

When considering the conduct of the IRT, the CMC judged the quality of their internal
investigation according to the standards for internal investigation as set out in section 18 of the
Queensland Police Service Human Resource Management Manual and the QPS Code of
Conduct; it also took into account each officer’s experience, length of service and seniority in
the QPS.

9  The Police Commissioner, introduction to the OPM, July 2004
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Summary and discussion of principal allegations contained in the
Palm Island Review

Nine main allegations were formulated by the IRT, as follows:

e Officers serving on Palm Island involved in investigation

* Hurley transporting investigators

e Dinner at Hurley's residence

* Discussions between witnesses

e Off the record discussion between Webber, Williams and Hurley

e Lack of vigour in questioning of the PLO

e The Form 1

e Lack of support to Indigenous witnesses

* Notification of the deceased’s family.

A further three allegations — Forensic processes; Investigative process; and Control of the
incident — were considered by the IRT as ‘lines of inquiry’.

These are briefly summarised as follows.

Allegation 1. Officers serving on Palm Island involved in investigation

The Acting State Coroner was concerned about the involvement in the investigation of
Detective Sergeant Darren Robinson, the officer in charge of the CIB on Palm Island, who was
known to be a friend of Hurley’s'. In her view those appointing the team had the responsibility
to recognise the perception of collusion that this might create.

Though Robinson said he had been appointed to the team investigating Mulruniji’s death,
Webber and Kitching maintained that he had not been formally appointed but had been
involved in the investigation because of his local knowledge and to assist Kitching by taking
statements. According to them, he had taken on a more active role than anticipated but this
was simply forced by circumstances.

The IRT implicitly acknowledge that the integrity of the investigation was compromised by
the inclusion of Robinson but justify this in terms of logistics and the lack of other easily
available options.

The CMC considers that Robinson clearly should not have been involved in the investigation

in any way. Not only was he a friend of Hurley’s but in investigating complaints against Hurley
by Palm Island residents not long before, he had demonstrated bias towards Hurley: Robinson
should have declared his conflict of interest. Both Webber and Kitching should have realised
that Robinson had a clear conflict of interest which would adversely impact — at the very least
— upon the perception of impartiality of the investigation. Other options for local knowledge
and investigative support were available at the time and should have been implemented.
Williams also had an obligation to ensure compliance with the OPM requirement for
impartiality of the investigation.

Allegation 2. Hurley transporting investigators

The Acting State Coroner was concerned that the investigation’s appearance of impartiality
was undermined by Hurley, the officer most likely to be under investigation, meeting the
investigating officers at the airport on their arrival and transporting them to the police station,
and driving the investigators to the scene of Mulruniji’s arrest the following day.

10 The Acting State Coroner was also concerned about the involvement of Kitching, who was from Townsville
and knew Hurley personally. The CMC is of the view that the involvement of Kitching in the circumstances
was not inappropriate.
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Webber and Kitching considered that their transport from the airport by Hurley simply
reflected the lack of transport options on Palm Island. They did not consider the possible
negative perception this might create in the Palm Island community, despite their concern
about the potential for unrest once Mulrunji’s death became known.

The IRT acknowledge that in normal circumstances investigators would have little or no
contact with officers involved in similar incidents until they were ready to interview or
record conversations, but argue that in remote places such as Palm Island officers involved
in the incident may need to be used and that at the time there did not appear to be any
reasonable alternative.

Regarding the drive to the scene of the arrest on the following day, Webber considered Hurley
was the best person to take them there and explain the events that had occurred. Neither
Webber or Kitching recorded the information given by Hurley during that trip. The IRT found
that it was appropriate for Hurley to drive the team to the scene, it being a standard method of
investigation and Hurley having already been interviewed.

In the CMC’s view, Hurley’s transportation of the investigators compromised the investigation’s
appearance of impartiality, particularly since other more appropriate options were available.
Their failure to ask the PLO as well as Hurley to recount events at the arrest scene, and to
appropriately record the information from both, also detracted from the comprehensiveness
and impartiality of the investigation.

Allegation 3. Dinner at Hurley’s residence

The Acting State Coroner was concerned that the investigation’s appearance of impartiality
was undermined by the investigation team (Webber, Kitching and Robinson) eating dinner at
Hurley’s residence while the investigation was being conducted.

As in Allegation 2, Webber and Kitching explain this event in terms of the lack of resources on
Palm Island. They also said that there had been no allegation that anything improper had been
discussed, and that Kitching had already conducted an interview with Hurley and recorded a
full version of the incident. Robinson agrees that they could have gone to his accommodation,
but does not accept the inappropriateness of cooking and eating the meal at Hurley’s
residence".

The IRT state that the officers having a meal and consuming alcohol at Hurley’s residence
affected the perceived impartiality of the investigation but focus on a lack of logistical support
for the investigation team as providing an acceptable reason for this event to have taken place.
They seem to lay the blame for this largely on ‘senior officers’, particularly the Acting Chief
Superintendent, rather than holding Webber and Kitching responsible. They did not consider
Robinson’s position. Like the officers, the IRT ignore the other available options — for example,
they do not pursue why Robinson’s residence was not used as a venue, and consider it would
have been inconvenient for Robinson to bring the meal across the road to the police station.

In the CMC’s view, it was inappropriate for the investigating officers to be associating informally
with someone who was most likely to be the subject of the investigation in a matter that could
involve homicide, and that such association would be likely to impact on the impartiality of the
investigation. In its focus on logistical issues, the IRT fails to call attention to the real failure of
judgment on the part of Webber, Kitching and Robinson to understand the risk presented in this
situation and to make other arrangements.

11 Robinson makes this statement in the Inquest. He was not interviewed by the IRT.
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Allegation 4. Discussions between witnesses

The Acting State Coroner was critical of the fact that Hurley, Leafe and the PLO had discussions
about Mulruniji’s death before the investigation team arrived on Palm Island. She was also
concerned that Hurley was able to further discuss the matter with Leafe before his second
interview — that is, after the investigation team had arrived and commenced the investigation.

Webber considered that it would be pointless to tell Hurley, Leafe and the PLO not to talk to
each other before the investigation team arrived. Partly because he thought there was bound to
be some conversation, and they also had to continue to provide policing services on the island.

The IRT’s findings are somewhat inconsistent and confusing. They find that senior officers could
have given a direction to Hurley regarding preservation of the crime scene, separation of
witnesses, and the intent of the relevant section of the OPM, commenting that ‘Hurley and
other officers .... were given few if any directions or advice.....

They also find that any discussions between the officers after their initial interview did not
technically breach the OPM, though they point out that an experienced officer would
understand that the intent of the relevant OPM section was to require officers not to discuss
serious police-related incidents until an investigation was complete. However, they fall short
of actually applying this standard themselves. Instead they provide their own ‘practical’
reinterpretation of the OPM requirement — that the ethical test that should be applied is
that officers should openly admit to having discussed a matter.

Given Webber’s obligation to ensure that the integrity of independent versions should be
preserved as far as possible, the CMC considers it would have been prudent for him to have
given a direction to the witnesses not to discuss the incident before the investigation team
arrived or, if that did not occur, after their initial interviews. The failure to address this issue
at any stage compromised the investigation’s integrity.

Allegation 5. Off the record discussion between Webber, Williams
and Hurley

The Acting State Coroner was critical of the failure to record discussion which occurred
between Hurley and the investigators about discrepancies in time'? between the surveillance
video-recorder in the Palm Island watch-house and the actual time.

Hurley said that the time discrepancy on the watch-house video-recorder was caused by the
unreliability of power supply on the island. This was apparently accepted by the other officers,
who nevertheless give conflicting and confusing accounts of when this conversation took place
and who was there at the time.

The IRT note that recording the conversation would have lessened criticism. At the same time,
they seem to dismiss it as merely administrative and not relevant to the actual investigation into
Mulrunji’s death.

In the CMC’s view, neither the investigators nor the IRT pay sufficient attention to the OPM
requirement to make some appropriate record of conversations about which they may be
required to give evidence. Given the importance of video footage to any investigation, any
discussion with a witness about time discrepancies should have been recorded — in the interests
of accuracy about the timing of events, any potential concern about the integrity of the evidence,
and overall thoroughness and impartiality (and perception of impartiality) in the investigation.

12 Office of the State Coroner, Finding of Inquest, 2006, <www.courts.qld.gov.au/mulrunji270906.pdf>,
page 10
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Allegation 6. Lack of vigour in questioning of the PLO

The Acting State Coroner was critical of the failure of both Webber and Williams to ask the
PLO to clarify what he meant by a particular statement during a re-enactment interview. At the
time the investigators were aware that Roy Bramwell had alleged he saw Hurley assault Mulrunji
after the fall in the watch-house.

During the interview, Webber asked the PLO whether he was watching what happened after
Hurley and Mulruniji fell in the watch-house. The PLO said he wasn’t. Williams asked the PLO
‘What were you doing? What, how come you were standing there?’ to which the PLO replied:

| can’t remember. | just stood there because | was thinking, um, if | see something | might
get into trouble myself or something. The family might harass me or something you know.

Williams then replied ‘Oh, OK’ and Webber went on to ask the PLO another question.

Webber told the IRT that it wasn’t that the PLO was necessarily seeing anything improper

or doing anything improper, he simply did not want to know about it. Webber said that his
experience of Aboriginal communities would suggest that ‘if they get directly involved in things
they can expect repercussions’. He also said that the PLO was at times extremely difficult to
understand and ‘a very reluctant witness’. Williams also said that the PLO was a very difficult
person to interview and he had difficulty in understanding him.

The IRT concluded that both officers made a mistake about what the PLO said or meant but
there were not sufficient grounds for disciplinary action.

The CMC considers that the whole point of conducting the re-enactment inverviews seems to
have been to gather evidence in relation to Roy Bramwell’s allegation of assault and about what
occurred when Hurley brought Mulrunji into the police station. The PLO’s answer related to
that central point, yet neither Webber nor Williams pursued it. It is concerning, particularly if
they felt the PLO was difficult to interview, that Webber and Williams did not take steps to
ensure that they were able to elicit information from the PLO and understand what he said.

Allegation 7. The Form 1

The Acting State Coroner was concerned that the Form 1 did not include Roy Bramwell’s
allegation that he saw Hurley assault Mulrunji, which meant the information was not available
to the pathologist at the time of the first autopsy. Form 1 is a QPS form for reporting a death
to the Coroner under the Coroners Act 2003, to assist the Coroner in deciding whether an
autopsy should be ordered and to assist the pathologist performing the autopsy to establish
the cause of death.

Kitching prepared a Form 1 on the night of 19 November 2004 with information collected from
witnesses up to that point and sent it to the local Coroner on Monday 22 November without
updating it in relation to assault allegations by Roy Bramwell and Penny Sibley. Nor did he
prepare a Supplementary Form 1 detailing these. Webber checked the form on the evening of
19 November but said he did not subsequently think to have the assault allegation included on
the Form 1 as he didn’t consider it had any significant effect on the investigation.

Kitching attended the autopsy and personally briefed the pathologist but the pathologist’s
record of the autopsy does not indicate any oral information from Kitching about allegations

of intentional assault. Kitching told the IRT that at the time the Form 1 was sent to the Coroner
(Monday 22), he had not had the opportunity to go back and modify it. He also said, variously,
that it was an oversight, and that the information may have ‘drifted from his mind” because of
his doubts about Bramwell’s credibility.

In response to a suggestion from the IRT, Kitching agreed that he only offered to pathologists
information that he considered reliable and relevant. This seems in stark contradiction to his
inclusion on the Form 1 of hearsay evidence about Mulrunji drinking bleach and his exclusion
not only of Bramwell’s evidence but also of Penny Sibley’s allegation of assault (the credibility
of which had not been questioned). In effect, Kitching seems to have informed the pathologist
of information adverse to Mulrunji but excluded allegations adverse to Hurley.



The IRT found that criticism of police would not have occurred had a senior officer reminded
or directed Kitching to mention the Bramwell allegations in the Form 1 or during the autopsy.
The IRT also considered it was clear from the re-enactment interview that Bramwell had not

been a credible witness.

Clearly Kitching failed to fulfil his obligation to complete the Form 1. His actions — at the least
— create a perception of bias.

In the CMC's view, the IRT failed to adequately consider this allegation. The IRT ignore
important parts of the OPM that are inconsistent with the investigators’ actions and
explanations, and as a consequence their report does not adequately examine the conduct of
the investigators. Instead, the IRT appear to be simply providing reasons to justify Kitching’s
failure to make this information available to the pathologist, and Webber’s and Williams’ failure
to check the Form 1.

The IRT has also implicitly supported the investigators’ statements by focusing on the issue of
Bramwell’s credibility (despite their recommendation that Kitching receive guidance on this
issue). The issue of the credibility of a witness is irrelevant to the purpose of preparing a
Form 1, which neither the officers nor the IRT properly consider.

Allegation 8. Lack of support to Indigenous witnesses

The Acting State Coroner was critical of the lack of support provided to the Indigenous
witnesses by the investigation team. In practical terms, this would normally take the form of a
support person being provided for the Aboriginal and Torres Strait Islander witness or suspect.

Kitching and Webber both told the IRT that they did not consider that at any stage a support
person was required for any witness, particularly since what was required at the time was just a
straightforward collection of evidence process. Both claimed extensive experience in dealing with
Aboriginal people, enabling them to easily establish a rapport. However, Robinson admitted to
the Inquest that he experienced communications difficulties with Aboriginal witnesses.

The IRT found that no specific obligation from a policy perspective was placed on the
investigators to use a support person unless they were of the view that one was needed, and
they were not aware of any specific complaints by witnesses about their treatment by the
investigators. The IRT also noted that the witnesses were not cross-examined to any great
extent during these initial interviews.

The CMC considers that Webber, Kitching, Williams and Robinson clearly did not comply with
the obligations under the OPM with respect to dealing with Aboriginal witnesses. Although
seven Indigenous witnesses were interviewed, there is no evidence of the witnesses being
offered the opportunity to have a support person or that the question of special need was
even considered at any point.

In the CMC’s view, the IRT in reviewing this allegation also failed to identify or refer to the
obligations under the OPM in relation to interviewing Indigenous witnesses. In fact, its finding
that ‘there was no specific obligation to use a support person, unless the investigators
considered one was required’ ignores the specific provisions of the OPM.

Similarly, assertions by both the investigators and the IRT about the so-called ‘straightforward’
interview situation at Palm Island stand in considerable contrast to the alleged communication
difficulties during the re-enactment interview with the PLO. Such assertions also highlight their
lack of real understanding of the well documented communication issues associated with
questioning Aboriginal witnesses, which the OPM requirement was intended to address.
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Allegation 9. Notification of the deceased’s family

The Acting State Coroner was critical of the fact that Mulrunji’s family was not notified of his
death until the arrival of the investigation team on the island four hours later, and that family
members had earlier been sent away from the police station, including by Hurley, without
being told about his death. Both the OPM of the time (and the RCIADIC) gave high priority
to immediate notification of the family in the event of a death in custody.

Webber told the Inquest and the IRT that he expected the notification of family to be his
responsibility, and that he treated it as a priority on arrival at the island. He considered it was
inappropriate for a junior officer or an officer involved in the incident to speak to the family.

The IRT supports Webber’s decision to personally notify Mulrunji’s family, ‘given that the two
most senior officers on the island had been directly involved in the incident’. They appear to
have formed the view that the distress caused from hearing of Mulruniji’s death from an officer
involved, or from junior officers, would be greater than that caused from a lengthy delay in
being informed of the death.

In the CMC’s view, the delay in notifying the family of Mulrunji’s death was not acceptable.

It was more important for the family to be notified without delay than it was to be notified by

a senior officer. Another officer, such as Leafe (who actually accompanied Webber in notifying
the family) or Tonges, could have respectfully and sensitively carried out this responsibility,
probably with the support of a member of ATSILS. They could also have assured the family that
the senior officer responsible for the investigation would visit them as soon as he arrived on
Palm Island.

The IRT supported Webber’s decision, and recommended no further action be taken in relation
to Webber’s conduct. The IRT’s support of Webber’s decision is puzzling in light of the high
priority given to prompt notification given by the OPM (and RCIADIC). Like Webber, the IRT
also appear not to have considered the other options available.

The IRT recommended that the acting Chief Superintendent be chastised and receive guidance
in relation to a number of specific issues, including his failure to give directions or advice to
Hurley or the investigation team about notification of Mulrunji’s death.

It is hard to avoid the perception that they are attempting to justify Webber’s decision.

Allegations 10, 11 and 12 — Forensic processes, Investigative process,
Control of the incident

The Palm Island Review states that the IRT identified a range of related issues as lines of inquiry,
which are addressed in the report or in the interviews of the subject officers. These related

issues appear to be those discussed in the last three allegations: Forensic processes,
Investigative process and Control of the incident.

However, the inclusion of these in the IRT report is confusing. The allegations themselves
are vague, and the evidence, findings and recommendations provide little further detail.

The CMC is of the view that two issues identified in these allegations did warrant more detailed
consideration:

e What instructions, if any, were given to Hurley concerning the management of the crime
scene prior to the arrival of the investigation team

* Need for independent investigation

e Whether Hurley could hear the accounts of other witnesses.



These are briefly outlined as follows.

Instructions to Hurley about managing the crime scene

The issue of what, if any, instructions were given to Hurley about managing the scene of the
incident until the investigation team arrived is canvassed by the IRT during interviews with a
number of the officers. However, it makes no findings or recommendations about the failure to
provide Hurley with advice or directions, except in relation to the Acting Chief Superintendent.

Whether Hurley could see and hear witness interviews

The IRT says that it was inferred during questioning at the Inquest that Hurley was capable of
seeing and hearing interviews conducted with witnesses. Subsequently, information provided
to the CMC from Roy Bramwell, Leafe and Robinson indicating there may have been a mirror
in the police station (between Hurley’s office and the front counter) was passed on to the IRT,
with advice that this needed to be considered. The IRT said it found no direct evidence that
Hurley could have heard or seen any interviews with witnesses conducted by police.

In the CMC's view, the IRT in considering this issue appear to have simply asked Webber,
Williams and Kitching where Hurley was while the interviews were being conducted, and
whether he would have been able to see or hear the interviews. They failed to explore with
Webber or Kitching the discrepancies between different accounts, examine any other evidence,
or pursue the issue of a possible mirror in the police station despite having this having been
brought to their attention.

Other issues for possible investigation

Although the IRT obviously decided to consider issues other than those raised by the Acting
State Coroner in her findings, in the CMC's view there were a number of other, more significant
issues that could have been investigated by the initial investigation team and by the IRT. These
include the failure of the first investigators to question Hurley about relevant matters, issues
relating to the questioning of Roy Bramwell, and the provision of inaccurate information; these
are discussed in Chapter 10 of our report.

Conclusions and recommendations
The CMC acknowledges that considerable time has passed since the events on Palm Island,
and is aware of the need to bring these matters to an end as soon as possible. However, in the
CMC’s view the desire for resolution of these matters should not take precedence over the need
for justice to be seen to be done. The over-riding concern is to maintain proper standards of
conduct of members of the QPS and ensure that the public can have confidence in the QPS.

In reaching our conclusions and recommendations, we have asked ourselves two questions:
e Does the evidence support grounds for disciplinary action?

* If so, who should consider the appropriate disciplinary action?

In answering these questions we took into account the material outlined above, the purposes of
discipline and the responsibility of the Commissioner of Police, and the Service, to take decisive
action to respond to any failure on the part of its members to meet the expected high standards
of conduct and performance.

The CMC sets out below its conclusions and recommendations about disciplinary proceedings
and discusses the broader implications for the QPS.
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The initial QPS investigation and the conduct of the officers involved

In the CMC’s view the investigation into the death of Mulrunji was seriously flawed, its integrity
gravely compromised in the eyes of the very community it was meant to serve. The way in
which the investigation was conducted destroyed the Palm Island community’s confidence that
there would be an impartial investigation of the death.

There is evidence to suggest that the investigation was conducted in a manner that paid no
heed to QPS’ own policies and procedures, let alone its Code of Conduct, and ran counter to
the spirit of the RCIADIC recommendations.

The investigation failed the people of Palm Island, the broader Indigenous community, and the
public generally. Furthermore, it called into question the reputation of the Service and damaged
public confidence in the integrity of the Queensland Police Service and its members.

In the CMC's view the evidence is insufficient to support consideration of any criminal
prosecution proceedings. It is noted that neither Coroner has referred any information to the
Director of Public Prosecutions for consideration of criminal proceedings.

However, contrary to the view of the QPS expressed in the Palm Island Review, the CMC
considers the conduct of the officers involved in the initial QPS investigation serious enough
to warrant consideration of disciplinary proceedings.

Consideration of disciplinary proceedings against officers involved

In considering the conduct of the individual officers and whether it warrants consideration
of any disciplinary action and/or management action, the CMC has taken into account the
obligations and requirements of each officer under the QPS Code of Conduct and the OPM;
each officer’s experience in the QPS; the evidence of the allegations and the officers’
continuing attitude.

The CMC is of the view that:

* there is evidence which, if accepted by a prescribed officer, is sufficient to support
consideration of disciplinary action for misconduct against Webber, Kitching, Robinson
and Williams

AND

 the conduct of Webber, Kitching, Robinson and Williams may involve official misconduct
and there is evidence supporting disciplinary proceedings for official misconduct.

For the reasons outlined above, the CMC makes the following recommendation.

Recommendations

The CMC recommends that consideration be given to commencing
disciplinary proceedings for misconduct against Webber.

The CMC recommends that consideration be given to commencing
disciplinary proceedings for misconduct against Kitching.

The CMC recommends that consideration be given to commencing
disciplinary proceedings for misconduct against Robinson.

The CMC recommends that the QPS give consideration to commencing
disciplinary proceedings for misconduct against Williams.

The CMC is of the view that no disciplinary proceedings against the Acting Assistant
Commissioner would have been warranted in relation to the conduct of the initial QPS
investigation. However, in the CMC's view, had the Acting Assistant Commissioner not retired,
it would have been appropriate for the QPS to consider guidance or some other managerial
action with respect to several aspects of his conduct.
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The CMC is of the view that disciplinary proceedings against the Acting Chief Superintendent
would not have been warranted in relation to the conduct of the initial QPS investigation.
However, had the Acting Chief Superintendent remained with the QPS, the CMC would have
recommended the QPS give consideration to management action to address his response to the
issues arising from the initial QPS investigation.

Considerations of management action

The CMC concludes that Webber, Williams, Kitching and Robinson all failed to comply with
the provisions of the OPM and the RCIADIC recommendations about investigating an
Indigenous death in custody. They have not demonstrated any insight into their failings,
claiming that they acted appropriately and seeking, in some cases, to blame others for the
adverse impact of their investigation. For that reason, the CMC is also of the view that
consideration should be given to performance management of the officers.

Recommendation

The CMC recommends that the QPS initiate management action to address
the performance of Webber, Kitching, Williams and Robinson.

The Palm Island Review and the conduct of the members of the IRT

Given the public interest in the QPS response to the criticisms of the Acting State Coroner,
the Commissioner of Police quite appropriately requested that the CMC conduct a review of
the Palm Island Review. This was a case in which it should have been clear to the QPS that it
was necessary for them to act in the public interest and conduct a thorough, competent and
impartial investigation of the initial QPS investigation. Yet, in the CMC’s view, the QPS failed
to do so.

In the CMC's view, the Palm Island Review did not do justice to the seriousness of the event:
the death of an Indigenous man in police custody.

The Palm Island Review creates the impression that the QPS failed to acknowledge the context
of the initial QPS investigation and to appreciate the seriousness of the investigators’ conduct.
In the CMC’s view, the evidence creates the perception that the IRT’s investigation was focused
on simply allowing the officers concerned to provide largely unchallenged explanations for
their conduct in response to the Acting State Coroner’s criticisms, rather than finding out what
actually happened and pursuing the reasons why any identified failures or deficiencies in the
initial QPS investigation occurred.

The CMC can have no confidence in the integrity of the conclusions and recommendations in
the Palm Island Review. Contrary to the view expressed by the Commissioner of Police, the
CMC considers that the conduct of the members of the IRT is sufficiently serious to warrant
consideration of disciplinary proceedings.

Consideration of disciplinary proceedings in relation to the Palm Island Review:
IRT members

In considering the conduct of the members of the IRT the CMC has taken into account the
obligations and requirements of the IRT under the QPS Code of Conduct and Section 18 of the
HRMM; the experience of the members of the IRT in the QPS; and the evidence of the IRT’s
investigation, their findings and recommendations. It has also taken into consideration the
issues they raise in their procedural fairness submission (details of which are given in Chapter 12
of this report).

The CMC recognises that the IRT members did not act in isolation. It acknowledges that they
received assistance and advice from an Assistant Commissioner; were overseen by the QPS
Solicitor; and gave detailed regular briefings to the Commissioner of Police, who fully supported
their findings.
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None the less, the members of the IRT were obliged to perform their function in accordance
with the prescribed standards and their ethical obligations.

The CMC suggests that the evidence which supports consideration of disciplinary proceedings
can be summarised as follows:

e The IRT failed to hold the officers involved in the initial QPS investigation accountable
for their conduct.

e They justified conduct of the initial QPS investigation team on doubtful grounds.

* They suggested explanations for the officers conduct not advanced by the officers themselves.
e They accepted evidence without testing it.

» They asked a series of questions appearing to be designed to elicit a specific desired response.
* They asked questions which create a perception of bias.

e They demonstrated a lack of thoroughness and a lack of diligence.

* They made inadequate findings in relation to the conduct of the investigating officers.
They failed to consider the totality of the investigating officers’ conduct, dealing with
each allegation separately, rather than looking for patterns of behaviour and coming to
an overall conclusion.

The CMC is of the view that:

¢ there is evidence which, if accepted by a prescribed officer, is sufficient to support
consideration of disciplinary proceedings against the members of the IRT

AND

¢ the conduct of the members of the IRT may involve official misconduct and there is
evidence supporting disciplinary proceedings for official misconduct.

For the reasons outlined above, the CMC makes the following recommendation.

Recommendation

The CMC recommends that the QPS give consideration to disciplinary
proceedings against the members of the IRT.

Requirement for QPS to report to CMC

The CMC requires the Commissioner of Police to report in writing to the CMC within 14 days
about the outcome of his consideration of the CMC'’s recommendations, specifically:

* what course of action is intended to respond to the recommendations

¢ the reasons for that course of action.

If the CMC is satisfied it will refer the matter back to the Commissioner to proceed with the
intended course of action.

If the CMC is not satisfied with the proposed course of action, it will assume responsibility for
the matter and make application to the Queensland Civil and Administrative Tribunal (QCAT)
to commence disciplinary proceedings.

Prevention and systemic issues

An important focus for the QPS in investigating a matter, and for the CMC in reviewing a QPS
investigation, is identifying any systemic concerns, deficiencies in policy or procedures or
organisational culture, and developing strategies to address them.
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Policies and procedures

Since Mulrunji’s death and the subsequent events on Palm Island, the QPS has developed and
implemented new operational procedures for investigations of deaths in custody.

However, the implementation of new operational procedures and education and training
sessions alone is not the answer.

At the time of the initial QPS investigation, the QPS already had provisions in place in the OPM
which would have ensured an impartial investigation; provisions that the officers simply failed
to follow. Officers must also be able to appreciate the reasons for policy and procedures and
why adherence to them is so important; they must honour both the letter and the spirit of the
OPM if they are to appropriately carry out their responsibilities.

The QPS stated that it accepted the RCIADIC recommendations and had implemented policies
and procedures to give effect to them, yet the investigation of Mulrunji’s death, and the
treatment of his family and community, ran directly counter to the spirit of the Royal Commission.

If the members of the initial QPS investigation team and the IRT had simply complied with the
relevant provisions of the Code of Conduct, OPM and Section 18.2 of the HRMM, history
would have been decidedly different.

Organisational issues — implications for the QPS

The actions of the Service in responding to the events on Palm Island lead us to several
observations on the QPS and its culture.

Once the Acting State Coroner had made the criticisms of the investigation of Mulrunji’s death,
it was imperative that the QPS did not compound the identified failings of that investigation,

if public confidence in the Service, and the self-esteem of members of the Service, were to

be restored.

Both the investigation of Mulrunji’s death and the IRT investigation should have been impartial
and thorough. Unfortunately, in the CMC's view, neither was. In the CMC'’s view, the initial
QPS investigation and the Palm Island Review were characterised by double standards and an
unwillingness to publicly acknowledge failings on the part of police.

In the CMC’s view, the officers investigating Mulruniji’s death and the authors of the Paim
Island Review were handicapped in the performance of their professional duties by their
over-identification with fellow officers who were under examination, as described by the
Royal Commission:

The essential problem of the expertise of specialist, operational police investigators being
employed in post-death investigations derives from the possibility of bias. In blunt terms,
they may wish to protect other police from blame. They may wish to protect them from
exacting scrutiny. More subtly, they may sympathetically project themselves into the
position of the custodial officers and regard their explanations as having a credibility
which they do not deserve®.

Even the Commissioner, while he has by his own admission ‘always publicly acknowledged
that the initial investigation on Palm Island should have been different and undertaken better
than it was’, fails to acknowledge or understand the seriousness of the essential failings of
that investigation.

The Commissioner also appears unable to recognise the failings of the IRT’s investigation.

13 E.Johnston, National report: Royal Commission into Aboriginal Deaths in Custody, vol. 1, Australian
Government Publishing Service, Canberra, 1991, page 121
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The QPS and its officers must recognise the need to be thorough and impartial, and be seen to
be thorough and impartial, particularly when investigating their own officers. Tensions in the
relationship between the police and the Palm Island community have shown that communities
will not tolerate the application of a double standard by the police service, whereby its own
officers are investigated less rigorously than an ordinary citizen would be.

Accountability is essential to public confidence in the police service

In the CMC’s view, the Palm Island Review indicates that there is a belief within QPS that

the best way to protect the reputation of the Service is not to expose its shortcomings. This
erroneous belief about what is best for the organisation can only ultimately be self-destructive.
It will erode public confidence and debilitate the morale of good officers and tarnish

them unfairly.

High-profile cases such as the Palm Island matter set the public perceptions of the QPS. If the
QPS wants the public to be confident that matters involving its own officers can be investigated
rigorously and impartially, then it cannot perpetuate a culture that countenances failure to meet
expected standards without consequence.

The CMC is strongly of the view that one of the most effective ways in which the QPS can
engender public confidence, protect its reputation, and maintain high standards and the
self-esteem of its members is to be seen to take certain, timely, responsive and decisive action
when there is a failure to meet these standards.

The Commissioner sets the standards against which the members of the QPS are measured.
It is his responsibility to maintain them and promote public confidence. He is responsible for
the culture in which the Palm Island Review was produced, and hence he must be held
accountable for it.

The CMC looks to the Commissioner of Police to acknowledge the unacceptable conduct of
the members of the initial QPS investigation team and the flawed Palm Island Review and
now take appropriate action to restore the confidence of the public, and of its own members,
in the Service.



INTRODUCTION

For more than five years questions around the death of Mulrunji in police custody on Palm
Island and its investigation by the Queensland Police Service have generated continuing debate
and high levels of public and media interest, as well as a succession of legal proceedings
including a third inquest.

This report — a review by the CMC of an internal investigation by the QPS of the initial police
investigation into the events on Palm Island in November 2004 — necessarily examines some
of those events. It does not deal with the circumstances of Mulrunji’s death, as these have
now been the subject of three inquests. The primary focus of this report is on the internal
investigation initiated by the Commissioner of Police, and what that investigation tells us about
the manner in which the QPS has responded to criticisms of its officers.

Our review has been a detailed and lengthy process, prolonged by the need for us to obtain
and analyse information and documentation additional to that provided to us by the QPS in
their report. We acknowledge that our review is well overdue, and the CMC apologises for its
failure to bring this matter to a close earlier.

However, the late delivery of this report should in no way be taken to imply that we did not
understand the importance of the issue. Quite the contrary — we believe this report to be an
important one and we have taken time to do justice to the complexity of the evidence. We
make it public so that its messages can be considered by the people of Palm Island, the wider
community and particularly the QPS.

Twenty years ago, a Royal Commission brought the issue of Aboriginal deaths in police custody
into sharp focus — not only for police and Indigenous people but also for the wider Australian
community. In 1991 the Royal Commission into Aboriginal Deaths in Custody (RCIADIC)
handed down recommendations outlining the responsibilities of police officers assigned to any
such investigations, including a number of recommendations to ensure that any investigations
into the death of an Indigenous person in custody would be thorough and impartial. These
recommendations were made in the interests not only of the deceased and their community,
but also of the officers under investigation and the officers investigating them. On a number of
occasions, the Queensland Police Service publicly stated that its official procedures reflected
RCIADIC's recommendations.

Thirteen years after RCIADIC, in November 2004, Mulruniji died in the Palm Island watch-
house. Despite the RCIADIC recommendations specifically intended to ensure thoroughness
and impartiality in an investigation of an Indigenous death in custody, the circumstances of
Mulrunji’s death and the subsequent police investigation exacerbated longstanding distrust
between police and sections of the Palm Island community, culminating in a riot and the
burning of the police station.

We acknowledge the historical complexity of the relationship between police and Indigenous
people, which was explored at length in our report last year on policing Indigenous
communities'. It is not the intention of this report to re-explore those issues. None the less,
in reviewing this tragic chain of events, one can only deeply regret that the various provisions
of RCIADIC designed to ensure the integrity of investigations, aid police to bridge cultural
differences, and support Indigenous people in distressing circumstances were in this case so
neglected by members the Queensland Police Service — with disastrous consequences for
all concerned.

14 CMC, Restoring order: crime prevention, policing and local justice in Queensland’s Indigenous
communities, 2009
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Based on the evidence of our review, the CMC is of the view that in both the original
investigation and the internal investigation that followed, QPS officers not only violated the
spirit of the RCIADIC recommendations, but failed to meet even the procedural standards and
ethical obligations espoused by their own organisation. Had these been met, no further action
by the CMC may ever have been necessary.

In the case of the initial investigation, QPS standards and procedures should have guaranteed
the people of Palm Island a thorough and impartial investigation.

Similarly, once questions were raised about the integrity and impartiality of the initial police
investigation into Mulruniji’s death, QPS standards for the conduct of internal investigations
should have ensured the utmost rigour and independence on the part of the reviewing officers.

Unfortunately, in the CMC's view, in neither investigation was that the case.

In asking the CMC to review the internal investigation, the Commissioner of Police quite rightly
identified it as a question of public confidence. At the heart of this matter is the ability and,
perhaps more importantly, the will of the Queensland Police Service to properly investigate the
conduct of its own officers.

Should the QPS show itself unable or unwilling to impartially assess or adequately censure the
behaviour of its officers, then it is the responsibility of the CMC to do so.

As an oversight body, the CMC has an overriding responsibility to promote public confidence
in the integrity of public agencies and — if misconduct does happen within a public agency —
in the way it is dealt with®.

In correspondence between QPS and the CMC, the Commissioner of Police has stated that he
and the Service have learned many lessons from Mulruniji’s death and the events on Palm Island.

In the interests of public confidence in the QPS, the CMC is making this report public, and
referring this matter to the Commissioner of Police to consider the evidence presented in this
report and its recommendations, and to put in train a course of action to respond decisively
and restore public confidence in the QPS.

We look to the QPS to demonstrate that it can act thoroughly and impartially, in the interests of
both police integrity and public confidence, as it should have done in November 2004.

2

15  Section 34(d) of the Crime and Misconduct Act 2001
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Part 1:
Background to the CMC review




WHAT EVENTS LED TO THIS REPORT?

Mulruniji’s death, initial investigations and Inquest'®

On 19 November 2004 Mulruniji died in police custody on Palm Island. On the same day
the Queensland Police Service (QPS) commenced an investigation into the circumstances of
his death.

Following an autopsy report which revealed the death was not from natural causes, at the
request of the Commissioner of Police the Crime and Misconduct Commission (CMC) took
over the police investigation on 24 November 2004. CMC officers travelled to Townsville that
afternoon and received briefings about the matter on 24 and 25 November 2004. The CMC
conducted an extensive investigation over the following months and prepared a report for
the Coroner.

On 1 August 2005 the Acting State Coroner Christine Clements began hearing evidence in the
second" Inquest into the death of Mulrunji. On 27 September 2006, she delivered her findings,
in which she was critical of many aspects of policing on Palm Island and of the initial
investigation by the QPS.

Section 48 [Reporting offences or misconduct] of the Coroners Act 2003 provided:

(2) If, from information obtained while investigating a death, a coroner reasonably suspects
a person has committed an offence, the coroner must give the information to—
(a) for an indictable offence—the director of public prosecutions; ...

(3) A coroner may give information about official misconduct or police misconduct under
the Crime and Misconduct Act 2001 to the Crime and Misconduct Commission.

The Acting State Coroner did not give any information to the DPP or to the CMC.

QPS response to the Acting State Coroner’s findings

In response to the Acting State Coroner’s comments, the Commissioner of Police formed an
Investigation Review Team (IRT) in December 2006 to examine in detail any criticisms of the
QPS or its members arising from the Inquest and the Acting State Coroner’s findings relevant to
the initial QPS investigation®. The IRT consisted of an Acting Superintendent and an Inspector.
The Commissioner requested the CMC to review the resulting report of the IRT.

16 A detailed chronology of significant events just prior to and following the death of Mulrunji is in Chapter 5
of this report.

17 The State Coroner ceased to conduct the first inquest into the death to avoid a perception of bias on his
part. Subsequently, the Deputy State Coroner was appointed, as Acting State Coroner, to conduct the
second Inquest.

18  After the findings of the Inquest were released, the Commissioner of Police established a QPS Steering
Committee to address the broad range of issues relating to Palm Island set out in the Acting State Coroner’s
findings. The IRT was to examine the issues that had not been dealt with by that Steering Committee.
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Complaints re the initial QPS investigation received by the CMC

Subsequently, in May 2007 and May 2008, the CMC received complaints about the conduct of
the initial QPS investigation. Both complaints, which involved allegations of misconduct’®, were
based on the evidence before the second Inquest and the findings of the Acting State Coroner.
As the IRT’s review was already well under way at that time, the CMC referred the complaints
to the QPS to deal with, subject to monitoring by the CMC. The CMC requested that the QPS
provide a report of their review for the CMC to review prior to the finalisation of the matter.

The Palm Island Review report received by the CMC

On 24 November 2008 the QPS forwarded to the CMC a three-volume report entitled
Palm Island Review.

Though no specific mention is made in the report of the two complaints concerning the initial
QPS investigation, it appears that it is intended to deal with those complaints as well as
examine the Acting State Coroner’s criticisms.

The QPS variously refers to the Palm Island Review as a ‘review’, an ‘investigation’ and an
‘examination’. However, at the beginning of each interview of a QPS member the IRT said
they were conducting ‘a disciplinary investigation” and that the Commissioner ‘has directed
that all members of the QPS truthfully, completely and promptly answer all questions directed
to them by a member responsible for conducting an enquiry or investigation on behalf of the
Commissioner’?°. We will refer to the process undertaken by the IRT as an investigation.

19  See definition on page 18.

20 The officers were advised that this direction was given under section 4.9 of the Police Service
Administration Act 1990 and section 18.2.4.4.9 of the QPS Human Resource Management Manual.
During the interviews, the appropriate warning was given that failure to comply with the Commissioner’s
direction was a breach of section 9(1)(c) of the Police Service (Discipline) Regulations 1990 and would
provide grounds for disciplinary action.
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THE ROLE OF THE CMC

Jurisdiction: misconduct functions of the CMC
The CMC’s misconduct functions are:

* to raise standards of integrity and conduct in the Queensland public sector, including
the QPS

* to ensure that a complaint, information or matter which involves or may involve
‘misconduct’ is dealt with in an appropriate way, having regard to the principles set out
in section 34 of the Crime and Misconduct Act 2001 (the CM Act).

Misconduct under the CM Act means ‘official misconduct’ or ‘police misconduct’, which in
effect equates to ‘misconduct’ as defined by the Police Service Administration Act 1990.

‘Misconduct’ means conduct that is disgraceful, improper or unbecoming a police officer;
or shows unfitness to be or continue as a police officer; or does not meet the standard of
conduct the community reasonably expects of a police officer.

Misconduct definitions

Official misconduct is conduct that could, if proved, be—
(a) a criminal offence; or

(b) a disciplinary breach providing reasonable grounds for terminating the person’s services,
if the person is or was the holder of an appointment.

Conduct means ... conduct, or a conspiracy or attempt to engage in conduct, of or by the person
that is or involves—

(i) the performance of the person’s functions or the exercise of the person’s powers, as the holder
of the appointment, in a way that is not honest or is not impartial; or
(ii) a breach of the trust placed in the person as the holder of the appointment; or

(iii) a misuse of information or material acquired in or in connection with the performance of the
person’s functions as the holder of the appointment, whether the misuse is for the person’s
benefit or the benefit of someone else.

hold an appointment means hold an appointment in a unit of public administration.

Sections 14 and 15 of the CM Act

Principles which guide the CMC’s misconduct functions

One of the important misconduct principles which guide the CMC’s performance of its
functions is that of ‘public interest’. It provides, among other things, that the CMC has an
overriding responsibility to promote public confidence in the integrity of units of public
administration (in this case the QPS).

A second principle is that of devolution, which recognises the responsibility of a chief executive
to set and maintain proper standards of conduct for their employees and maintain public
confidence in the agency. The application of this principle means that many complaints are
referred to the chief executive officer of the subject agency to deal with, subject to the CMC’s
monitoring role.

When a complaint is dealt with by the chief executive or a delegate, the CMC holds the agency
accountable to the public through its monitoring role.
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Section 34 [Principles for performing misconduct functions] of the CM Act

It is the Parliament'’s intention that the commission apply the following principles when performing
its misconduct functions—

(@) Cooperation

¢ to the greatest extent practicable, the commission and units of public administration
should work cooperatively to prevent misconduct

e the commission and units of public administration should work cooperatively to deal
with misconduct
(b) Capacity building
e the commission has a lead role in building the capacity of units of public administration to
prevent and deal with cases of misconduct effectively and appropriately
(c) Devolution
¢ subject to the cooperation and public interest principles and the capacity of the unit of
public administration, action to prevent and deal with misconduct in a unit of public
administration should generally happen within the unit
(d) Public interest
¢ the commission has an overriding responsibility to promote public confidence—
— in the integrity of units of public administration and
— if misconduct does happen within a unit of public administration, in the way it is
dealt with
¢ the commission should exercise its power to deal with particular cases of misconduct
when it is appropriate having primary regard to the following—
— the capacity of, and the resources available to, a unit of public administration to
effectively deal with the misconduct
— the nature and seriousness of the misconduct, particularly if there is reason to believe
that misconduct is prevalent or systemic within a unit of public administration

— any likely increase in public confidence in having the misconduct dealt with by the
commission directly.

One of the ways in which the CMC monitors is to review the manner in which the agency
deals with a complaint. There are a number of ways in which the CMC conducts a review
including, as in this case, conducting a ‘review-before’.

Monitoring role: review-before

In a ‘review-before’ the CMC requires the agency to provide a completed investigation report
prior to the final determination by the agency about what action to take, if any, to respond

to the issues raised by the complaint and the investigation. This review gives the CMC an
opportunity to form a view about the appropriateness of the agency’s investigation and any
proposed action before the matter is finalised.

Detailed examination of the report and source material

The agency is required to provide a detailed report attaching all supporting source material.
This material includes any documents and interviews with witnesses relied upon by the
investigator in making findings and recommendations. The report will usually summarise the
source material and the evidence.

CHAPTER 2: THE ROLE OF THE CMC
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The CMC will conduct a comprehensive examination of the agency’s report. The extent to
which the CMC independently examines the source material, rather than rely solely on
any summaries in the report, depends upon a number of things including:

* whether a preliminary consideration of the report and source material raises a substantial
concern about:

— the integrity of the investigation
— compliance with relevant standards
e the seriousness of the alleged conduct

e the public interest in the matter.

In practice, this generally means that all source material is examined in the majority of
review-before cases.

Consideration of the integrity of the investigation and appropriateness of
recommendations

In conducting a review, the CMC focuses on:

 the agency’s compliance with policies and procedures, relevant standards or guidelines; and

¢ the integrity of the manner in which the complaint has been investigated, including
consideration of:

— the adequacy, impartiality and transparency of any investigation

— the appropriateness of the conclusions and any recommendations made as a result of
the investigation

— the appropriateness of any decision whether to consider disciplinary action.

Consideration of agency capacity to deal with or prevent misconduct
The CMC also considers:

¢ the sufficiency of the investigation report and

* the prevention issues, that is:

— any emerging trend or issue revealed by the investigation that impacts upon raising
standards of integrity and conduct in the agency

— whether the agency has taken any action to identify and address any systemic concerns
or control failures, any deficiencies in policy or procedures or any relevant workplace
issues revealed by the investigation, and the appropriateness of any recommendations
made to remedy these issues

— any apparent deficiencies in the capacity of the agency to deal with or prevent
misconduct.

In considering the question of appropriateness of an agency’s investigation and proposed
action, the CMC acknowledges that there may be a range of courses of action available to the
agency. The CMC will not seek to assert a contrary view unless it considers the conclusions
and recommendations are unsound or unreasonable or the discretion of the decision-maker in
some way miscarried or the exercise of the discretion was unsound or unreasonable. The CMC
review will look at whether the agency’s decisions and proposed actions are transparent,
justifiable and accountable and within the range.

The CMC may require the agency to undertake such further inquiries as may be considered
necessary to bring the complaint to its proper conclusion but only if such further inquiries are
likely to have an impact upon the outcome.
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CMC may appeal agency decision about disciplinary action

On the basis of its review, the CMC may form the view that disciplinary proceedings proposed
by an agency are appropriate and refer the matter back to the agency to progress the matter.

If the CMC is not satisfied with the outcome of disciplinary proceedings for misconduct it can
appeal the decision to the Queensland Civil and Administrative Tribunal (QCAT).

Queensland Civil and Administrative Tribunal

The Queensland Civil and Administrative Tribunal (QCAT) began its operations on 1 December
20009. It replaces the Misconduct Tribunals which previously had sole jurisdiction to hear
disciplinary proceedings for official misconduct.

QCAT is an independent body. It is led by a President (a Supreme Court judge) assisted by a
Deputy President (a District Court judge) and is made up of a number of members, adjudicators
and the registry.

The members are the people who conduct hearings and make decisions for QCAT matters.
Members can either be lawyers or other people who have knowledge, expertise or experience
about the matter being heard.

The hearings are open to the public.

Assumption of responsibility by the CMC*'

The CMC has no power to direct an agency about what action to take if the CMC does not
agree with the agency’s position. However, if the CMC feels strongly about the inadequacy
or inappropriateness of the agency’s proposed course of action, and discussions with the
agency do not resolve the issue, the CMC may assume responsibility for, and complete,
the investigation??.

Following the assumption of responsibility, the CMC must decide if consideration of
disciplinary, or other, proceedings is warranted.

If the CMC:

* reports to the chief executive of an agency that a matter may involve official misconduct
on the part of an employee, and

e it considers that there is evidence supporting disciplinary proceedings for official
misconduct,

it may make application to the Queensland Civil and Administrative Tribunal to commence
disciplinary proceedings to hear and decide upon an allegation of official misconduct.

Section 219A of the CM Act provides that the purposes of providing for such disciplinary
proceedings are:

* to protect the public; and
* to uphold ethical standards within public sector agencies and the police service; and

* to promote and maintain public confidence in the public sector.

21  Sections 48, 49 and 50 of the CM Act

22 In the CM Act ‘investigate’ includes examine and consider.
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QCAT may, on finding an allegation of official misconduct proved against a person,
order that the person—

(@) be dismissed; or
(b) be reduced in rank or salary level; or

(c) forfeit, or have deferred, a salary increment or increase to which the prescribed
person would ordinarily be entitled; or

(d) be fined a stated amount that is to be deducted from—

(i) the person’s periodic salary payment in an amount not more than an amount
equal to the value of 2 penalty units per payment; or

(i) the person’s monetary entitlements, other than superannuation entitlements,
on termination of the person’s service.
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3

THIS CMC REVIEW

Purpose of this review
The purpose of this review was to consider:

 the IRT’s compliance with the QPS policies and procedures, and standards or guidelines
relevant to their investigation of the initial QPS investigation

e the integrity of the manner in which the IRT dealt with the matter
e the sufficiency of the Palm Island Review report

* the misconduct prevention issues for the QPS.

Consideration of these issues necessitated the CMC forming a view not only about the IRT and
the Palm Island Review, but also about the initial QPS investigation and the conduct of the
officers involved in that investigation.

Scope of this review
The CMC review dealt with:
1. the circumstances of the initial investigation on Palm Island, and the conduct of the
individual officers involved in it
2. the IRT’s investigation of that investigation, and the conduct of the members of the IRT

3. the actions and capacity of the QPS in dealing with any disciplinary and prevention issues.

The CMC review did not concern:
e the circumstances of Mulrunji’s death — these have been the subject of the three inquests, or

e issues relating to Hurley, including complaints made to the CMC about Hurley, and the
resolution of those complaints.

Specifically, this report did not re-examine the conduct of Senior Sergeant Hurley. The Palm
Island Review report noted that ‘The several matters relating to Senior Sergeant Hurley are not
finalised and cannot be finalised until the result of the current review by S/Sgt Hurley to the
District Court in respect of the findings of the [Acting] State Coroner’. The CMC concurred
with this view.

Following the findings and recommendations of the third inquest, the CMC will now conduct
the investigation of the remaining matters relating to Hurley and others concerning their actions
following the death of Mulrunji*.

23 The remaining matters are those that were raised in the second and third inquests.
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Review of Inquest findings

Hurley sought to review the findings made by the Acting State Coroner in the second Inquest
about the cause of Mulrunji’s death.

On 16 June 2009 on appeal from the decision of the District Court, the Court of Appeal
concluded that the finding of the Coroner about the cause of death was not reasonably open on
the evidence. The Court found that the decision to set aside this finding was correct and ordered
that the State Coroner direct another coroner to re-open the Inquest to re-examine the finding.

On 2 October 2009 Brian Hine, Deputy Chief Magistrate, was appointed to be the coroner to
re-open the Inquest and re-examine the findings [the third inquest]. He commenced hearing
evidence in the third inquest on 8 March 2010.

On 14 May 2010, the Deputy Chief Magistrate published the findings and recommendations of
the third inquest <www.courts.gld.gov.au/doomadgee-mulrunji-20100514.pdf>.

Methodology of this review

12

The methodology followed that outlined in Chapter 2.

Standards applied
In conducting the review, the CMC had regard to:

e section 18 of the QPS Human Resource Management Manual (HRMM) which outlines the
standards with which the QPS must comply in investigating, or otherwise dealing with a
complaint

e the QPS Code of Conduct.

The standards and obligations imposed by these will be discussed in Chapter 7 (Background to
the IRT investigation: policy requirements, oversight and the QPS discipline regime).

Material examined

After an initial detailed reading of the Palm Island Review report, the CMC was not satisfied
with the adequacy, impartiality and transparency of the IRT’s investigation process, or the
conclusions or recommendations about the initial investigation on Palm Island in November
2004. We therefore, in effect, went back to the beginning and undertook our own detailed
examination of the initial QPS investigation, and closely scrutinised the IRT process,
conclusions and recommendations.

In undertaking this review, the CMC has examined an extensive range of material, which is
detailed in Appendix 1, including:

* the QPS report titled Palm Island Review, which included:
— a 15-page ‘executive summary’
— five discrete sections each dealing with the conduct of an individual officer
— transcripts of the interviews conducted by the IRT

— the video re-enactment interviews conducted at the Palm Island Police Station on
20 November 2004

— the watch-house surveillance video from 19 November 2004

— the Memorandum of Advice of Senior Counsel obtained by the QPS
e some of the statements prepared for the (second) Inquest into the death of Mulrunji
e the transcript of the Inquest
¢ the Finding of Inquest into the death of Mulrunji

¢ relevant sections of the police Operational Procedures Manual (OPM) in place at the time
of Mulruniji’s death and relevant sections of the current version of the OPM
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e the report of the Royal Commission into Aboriginal Deaths in Custody (RCIADIC) (1991),
particularly its recommendations

 various interviews conducted by the QPS and the CMC?*.

Not all the material relied upon by the CMC in this review was provided with the Palm Island
Review report. However it was all available to the IRT. It has been necessary for us to

identify and obtain, from various sources, a significant part of this already existing material.
No additional inquiries were made by the CMC; for example, the CMC did not conduct

any interviews.

Responsibility for investigation not assumed by the CMC

While the CMC may in certain cases assume responsibility for an investigation and complete it,
the CMC did not do so in this case.

The CMC is firmly of the view that it is for the Commissioner of Police to take responsibility,

and take action and be seen to take action to deal appropriately with this matter. In doing so,
the Commissioner of Police may restore public confidence in the Service and re-enforce the
high standards of conduct expected of members of the QPS.

In any event, in the CMC's view, in all the circumstances, any further investigation of the matter
was unlikely to significantly change the outcome.

Procedural fairness

The CMC is satisfied it has complied with procedural fairness requirements.

All at risk of being viewed in an adverse light because of the publication of this report were
given a draft and invited to make submissions.

The Commissioner of Police made submissions on behalf of the Queensland Police Service.
Individual submissions were made by each of the police officers involved in the initial QPS
investigation. Only one of the two senior officers now retired from the QPS Northern Region
made submissions?. Joint submissions were made by the members of the IRT.

All of the issues raised in those submissions have been taken into account and, where
appropriate, the CMC has acceded to their requests and amended content in the report.

The affected persons have variously:

* rejected any suggestion of wrongdoing or conduct warranting consideration of
disciplinary action

e suggested that, in forming its view about the initial QPS investigation, the CMC has failed

to give adequate weight to the challenges presented to the investigation, such as the lack
of resources and the geographic location

* argued that the report should not be published because, inter alia:
— the CMC had not allowed sufficient time for proper consideration and comment upon
the draft report
— the publication of the report is premature as the individuals affected have not been
afforded sufficient opportunity to fully respond
— it may well be counterproductive to the maintenance of confidence in the discipline
system and the promotion of public confidence.

24 We reviewed the transcripts of numerous interviews conducted by the IRT, the QPS and the CMC about
this and other related matters. We also listened to a number of interviews and read the detailed summaries
of interviews which were not transcribed.

25 The retired Acting Chief Superintendent made submissions but the retired Acting Assistant Commissioner
did not.
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The CMC rejects these arguments.

In the case of the members of the initial QPS investigation team, the relevant issues have
either been explored with, or otherwise identified to, the individuals concerned. The evidence
contained in this report relating to them comes from their own evidence contained in
statements prepared for the second Inquest, in giving evidence before the second Inquest,

in interviews with the CMC in the course of its investigation of complaints against Hurley

and Robinson and / or in disciplinary interviews conducted by the IRT.

While some aspects of the evidence in relation to the members of the initial QPS investigation
team and the two retired senior officers remain untested by cross-examination, the report
makes it clear where they have accepted or denied the allegations.

In relation to the members of the IRT, the CMC relies upon their own words and the report
created by them. The procedural fairness process has identified the issues relating to them and
provided an opportunity to respond. We have included relevant submissions made by them in
Chapter 12 of the report.

Four of the officers at risk of being viewed in an adverse light, who were members of the initial
QPS investigation, have been named in this report. This is because they have already been
publicly named in the Inquests into the death of Mulrunji, and the issues concerning them,
which are dealt with in this report, have been raised in those Inquests.

Complaint received about the conduct of the IRT

In his procedural fairness submission, the retired Superintendent (the Acting Chief
Superintendent) made a formal complaint about the IRT to the CMC. The Acting Chief
Superintendent’s complaint will in effect be dealt with by the recommendations made by
the CMC?.

Structure of the report

This report is structured into five parts.

Part 1: Background to the CMC Review provides the necessary context to the CMC review:

e The events that led to this report — an overview of Mulrunji’s death in custody, the QPS
response to the Acting State Coroner’s findings, complaints received by the CMC, the
Palm Island Review

e The CMC's role — its jurisdiction, dealing with a complaint and monitoring

e This CMC review — its purpose, scope, methodology and structure.

Part 2: The Palm Island death in custody outlines:

* the legislative and policy requirements for investigations of deaths in custody, and the
procedures and conduct expected of QPS officers faced with such circumstances

* anarrative chronology of circumstances surrounding the investigation inot death in
custody of Mulrunji on Palm Island on 19 November 2004, reconstructing the events
that took place there on 19-29 November 2004

* the Acting State Coroner’s criticisms of the QPS initial investigation

e the complaints received by the CMC.

26 See Chapter 13: Conclusions and recommendations.
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Part 3: The QPS Response — The Palm Island Review outlines:

the legislative and policy requirements for the IRT investigation, and the procedures
and conduct expected of the members of the IRT, and the QPS disciplinary regime
the IRT’s investigation process, including their identification of officers whose conduct
in relation warranted examination and the allegations formulated by them

Part 4: CMC assessment of the initial QPS investigation and of the IRT’s investigation deals with:

a discussion of the allegations distilled by the IRT — the evidence, the IRT’s findings and
the CMC’s comments in relation to each allegation

areas of concern about the initial QPS investigation team not covered by the IRT

the concluding statements made to the IRT by the members of the initial QPS
investigation team

procedural fairness submissions made to the CMC.

Part 5 outlines the CMC’s conclusions and recommendations:

the CMC's view of the initial investigation into Mulrunji’s death in police custody and the
conduct of the members of the initial QPS investigation team and recommendations for
disciplinary and other action

the CMC’s view of the Palm Island Review and the conduct of the members of the IRT
and recommendations for disciplinary action

a discussion of the broader implications for the QPS.
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Part 2:
The Palm Island death in custody




BACKGROUND TO THE INITIAL QPS
INVESTIGATION: REQUIREMENTS FOR
INVESTIGATIONS INTO DEATHS IN CUSTODY

When Mulruniji died in police custody, there were QPS ethical obligations and procedures in
place and two sets of external guidelines that could and should have governed the actions of
the police officers involved in the investigation:

¢ the QPS Operational Procedures Manual (OPM)?” and the QPS Code of Conduct

¢ the 1991 RCIADIC recommendations which the Queensland Government and QPS said
that they had implemented® and

 the State Coroner’s Guidelines.
In principle, the intention of all is to achieve a thorough and impartial investigation.

We will look first at the external guidelines and then at the provisions of the OPM and the
Code of Conduct, with which the officers should have been familiar.

State Coroner’s Guidelines

Section 14(1)(b) of the Coroners Act 2003 provides that the State Coroner must issue guidelines
to all coroners about the performance of their functions in relation to investigations generally
and, pursuant to section 14(3)(a), the guidelines must deal with the investigation of deaths in
custody. Although the guidelines apply strictly to coroners, as the police are obliged to help
the coroner, the coroner could in a particular investigation apply any part of those guidelines
to a police officer as a reasonable and lawful request or direction under section 794(2) of

the Police Powers and Responsibilities Act 2000.

QPS procedures for responding to deaths in custody: the OPM

From the time of the discovery of Mulrunji’s death, the provisions of the OPM concerning the
requirements for a police investigation of a death in custody immediately applied.

In the introduction to the OPM (July 2004) the Police Commissioner stated:

The Operational Procedures Manual is issued pursuant to the provisions of section 4.9 of
the Police Service Administration Act 1990. The aim of the manual is to provide guidance
and instructions in all aspects of operational policing. To this end, members are to
comply with the contents of the manual so that their duties are discharged lawfully,
ethically and efficiently. Failure to comply with the contents of this manual may constitute
grounds for disciplinary action. [emphasis added]

18

27 The QPS First Response Handbook also contains a section on deaths in custody which refers to section
16.24.2 of the OPM. The handbook contains brief details about what to do when an officer finds someone
who appears to be deceased in police custody, and what information the responsible officer should obtain.
The provisions of the handbook are of little relevance to this matter.

28 In December 1997 the Queensland Government Progress Report on Implementation of the
Recommendations of the RCIADIC stated that the QPS Operational Procedures Manual (OPM) provided
policy, orders and procedures which addressed the requirements of the RCIADIC recommendations
where practicable.
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Failure to comply with the OPM is a ground for disciplinary action®.

RCIADIC recommendations
Recommendation 35 (a) provided:

That police standing orders or instructions provide specific directions as to the conduct
of investigations into the circumstances of a death in custody. As a matter of guidance
and without limiting the scope of such directions as may be determined, it is the view of
the Commission that such directions should require, inter alia, that:

a. Investigations should be approached on the basis that the death may be a homicide.
Suicide should never be presumed.

Changers were made to the OPM, in part, to give effect to the recommendations of the
RCIADIC, in particular section 35(a). However, despite the publicly stated adoption of that
recommendation on at least three occasions prior to Mulrunji’s death®® there was not at that
time an explicit statement in any QPS policy or procedure document, including the OPM, to
that effect®’. Rather the OPM relevant at the time of Mulrunji’s death required that:

* Investigating officers should ‘not presume suicide or natural death regardless of whether
it may appear likely’ (section 16.24.3).

The procedures relevant to the investigation of deaths in custody were contained in several
sections of the OPM, namely:

e 1.17 Fatalities or serious injuries resulting from incidents involving members (Police related
incidents)

e 2.13 Statements

¢ 2.14 Interviews

* Chapter 6 Special Needs

e Chapter 8 Coronial Matters
* 16.24 Deaths in custody.

29 Section 9(1) (c) of the Police Service (Discipline) Regulations 1990. A ground for disciplinary action is a
contravention of, or failure to comply with, an instruction or order given by, or caused to be issued by,
the Commissioner.

30 The Queensland Government and the QPS have publicly stated on a number of occasions that they have
implemented recommendation 35:

* InJjune 1995 the Hon. A. M. Warner, Minister for Family Services and Aboriginal and Islander
Affairs tabled in the Queensland Parliament the Queensland Government Progress Report on
Implementation of the Recommendations of the RCIADIC to December 1994. This second progress
report stated that recommendation 35 had been implemented in part (Hansard — Register of Tabled
Papers — First Session — Forty-Seventh Parliament, page 262).

e In December 1997 the Queensland Government Progress Report on Implementation of the
Recommendations of the RCIADIC October 1997 was tabled in the Queensland Parliament.
This report stated that the RCIADIC recommendation 35 had been implemented and included in
Chapters 2, 8 and 16 of the OPM (Hansard - Register of Tabled Papers — Second Session — Forty-Eighth
Parliament, page 231).

* InJanuary 1999 the Queensland Government Progress Report on Implementation of the
Recommendations of the RCIADIC 1996 - 1997 was tabled in the Queensland Parliament. This report
stated that the RCIADIC recommendation 35 had been implemented and included in Chapters 2,

8 and 16 of the OPM (Hansard — Legislative Assembly — Papers — 2 March 1999, page 13).

31 The changes to the OPM in April 2009 include the statement in section 16.24.3(ii) that investigating officers
should ‘treat the death in custody as a homicide until otherwise determined and are not to presume suicide
or natural death regardless of whether it may appear likely”.
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Officers’ obligations under the OPM

The OPM clearly articulated the need for the investigation of a death in custody to be impartial
and required the investigation to be thorough. The relevant sections of the OPM in that regard
stated that:

* an investigation of a death in custody is to be conducted expeditiously and impartially
(section 1.17)

* the regional crime coordinator is directly responsible for the investigation (section 1.17)

* adeath in custody is to be investigated by a senior or experienced investigator with
sufficient criminal investigation background (section 8.5.19)

* members directly involved in the incident or who are witnesses to the incident should
be interviewed separately and as soon as practicable following the incident (section 1.17)

* members directly involved in the incident or who are witnesses to the incident should
not discuss the incident amongst themselves prior to being interviewed (section 1.17)

* when investigating a coronial matter, statements should be obtained from all persons
having any significant knowledge concerning the cause or circumstances of the death
(section 8.4.21)

* statements from witnesses should be as comprehensive as possible and be obtained at the
earliest practicable opportunity (section 2.13.1)

e members who may be required to give evidence of conversations, events or occurrences
should compile relevant notes at a time during the conversation, event or occurrence,
or as soon as practicable thereafter while details are still fresh in their mind (section 2.13.8)

e people of Aboriginal or Torres Strait Islander descent are considered people with special
needs and officers intending to interview Aboriginal or Torres Strait Islander people,
whether as witnesses or suspects, are to assume a special need exists until the contrary
is clearly established using certain criteria (section 6.3.6).

In addition to the above general requirements, the OPM set out specific requirements,
in the event of a death in custody, for the following officers:

e the regional crime coordinator
* the commissioned officer responsible for the investigation
 the representative of the Ethical Standards Command (ESC)

* the investigating officer.

Role of the Regional Crime Coordinator
In terms of the Regional Crime Coordinator (RCC), the OPM stated that:

¢ all deaths in custody be investigated by or under the control of the RCC unless otherwise
directed by the ESC or the CMC (section 1.17)

* the RCC should conduct the investigation or appoint an independent senior investigator who:
- has sufficient criminal investigation background; and

— is from a police establishment other than where the incident occurred, or where the
officers or members directly involved in the incident are stationed (section 1.17)

e the RCC is to be directly responsible for the investigation (section 1.17)

e where the CMC or ESC overviews the investigation, the RCC retains responsibility for
the investigation (section 1.17)

e the RCC is to:

— ensure the integrity of independent versions of members involved in the incident or
witness to the incident is preserved as far as practicable

— ensure members directly involved in the incident or who are witnesses to the incident
are interviewed as soon as practicable

— ensure sections 16.24 to 16.24.5 of the OPM are complied with (section 1.17)
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Role of the commissioned officer responsible for the investigation

In terms of the commissioned officer responsible for the investigation, the OPM provided that
as part of the investigation, the officer should, among other things:

— not presume suicide or natural death, regardless of whether it may appear likely
— obtain statements from all witnesses as soon as practicable after the incident

— include investigations into the general care, treatment and supervision of the deceased
immediately before the death

— inquire fully into the circumstances of the arrest

— immediately arrange for the next of kin to be notified (section 16.24.3).

Role of the representative of the Ethical Standards Command
In terms of the representative of the ESC, the OPM provided that:

* where the CMC or ESC overviews the investigation, the RCC retains responsibility for
the investigation (section 1.17)

* the role of the officer representing the ESC is to:
- liaise with the RCC and CMC
— immediately assess the incident in conjunction with the RCC and CMC

— with CMC officers, overview the investigation and provide appropriate advice and
assistance to the RCC?? (section 1.17)

¢ if the ESC representative is of the opinion proper investigational or procedural matters
are not being adhered to, or there are matters which may adversely affect an impartial
investigation, the representative should confer with the RCC and CMC to endeavour to
resolve the issue (section 1.17)

Role of the Investigating Officer

In terms of the Investigating Officer, the OPM provided that:

e the investigating officer is responsible for, among other things:
— advising relatives
— completing a Form 1%

- forwarding a copy of the Form 1 to their respective Officer in Charge so that it is
checked (section 8.4.3)

* where additional or relevant information comes to hand that may assist the pathologist in
determining the cause of death prior to the autopsy being conducted, investigating officers
are to contact the pathologist as a matter of urgency and provide that information on a
Supplementary Form 1 (section 8.4.3)

e where an officer has additional information that could not be included on the Form 1
at the time of submission, they should provide this information on a Supplementary
Form 1 (section 8.4.8).

Roles not specified under the OPM

The CMC is not aware of any section of the OPM which placed a specific obligation on an
Assistant Commissioner, Operations Coordinator (or Chief Superintendent) or District Officer
in relation to a death in custody investigation.

32 In this case, the CMC received an Executive Briefing Note outlining background and issues in relation
to the investigation dated 22 November 2004 and assumed responsibility for the investigation on
24 November 2004.

33 AForm 1is a QPS form required by section 8.4.3 of the OPM called: Form 1T QUEENSLAND Coroners
Act 2003 Section 7(3), Police Report of Death to a Coroner.
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Code of Conduct

The QPS Code of Conduct®* in force at the time of Mulrunji’s death provided guidance to the
members of the initial QPS investigation team about their ethical obligations in discharging
their responsibilities.

Specifically, section 2 stated that in the provision of policing services, the public are entitled
to expect that members will:

* conduct themselves and discharge their responsibilities with professionalism and integrity
°
e comply with, and be seen to act within the spirit and letter of the law

e act in the public interest and give priority to official duties and obligations.

Further, at all times members were expected to conduct themselves in a manner that did not
discredit the individual member or the reputation of the QPS.

The SELF test

Section 7 of the Code required members assessing the appropriateness of their conduct to
apply the SELF test, which includes the questions:

*  Would your decision withstand scrutiny by the community or the Service?

* s your decision fair to the community, your family and colleagues and others?

SELF stands for:
Scrutiny
Ensures compliance
Is Lawful and

Fair.

Public trust
Other sections of the Code required members to:

 carry out official public sector decisions and policies faithfully and impartially (Respect for
the Law and System of Government)*®

* actresponsively in performing official duties (Respect for Persons)®

* in recognition that public office involves a public trust ... seek to maintain and enhance
public confidence in the integrity of public administration and advance the common good
of the community the official serves (Integrity)®”

» exercise proper diligence, care and attention (Diligence)*®
e actin good faith®
* in the performance of official duties® ...:
— demonstrate high standards of professional integrity and honesty

— perform any duties ... diligently and to the best of their ability, in a manner that bears
the closest public scrutiny and meets all legislative, Government and Service standards.

22

34 Version 29, August 2003
35 Section 9.1

36 Section 9.2

37 Section 9.3

38 Section 9.4

39 Section 10.1

40 Section 10.15
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Conflict of interest

Section 10.6 dealt with Conflict of Interests and required officers to avoid both actual and

apparent conflicts of interests and disclose details of any conflict to their supervising executive
officer’.

Failure to comply

Failure to comply with the Code of Conduct is a ground for disciplinary action in section 9(1)(c)
of the Police Service (Discipline) Regulations 1990.

41 Section 10.6, Code of Conduct. The term ‘supervising executive officer’ is not defined in the OPM.
‘Executive officer is defined in the Police Service Administration Act 1990 as a person who holds a
position in the police force as an executive officer.
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PALM ISLAND, 19-29 NOVEMBER 2004:
CHRONOLOGY*

This describes the circumstances surrounding the death in custody of Mulrunji on Palm
Island on 19 November 2004, by reconstructing the events that took place there from
19 to 29 November 2004.

Friday 19 November 2004

On Friday 19 November 2004 the following police officers were rostered for duty at the Palm
Island police station*: officers Hurley, Leafe and the Police Liaison Officer (PLO) from 8.00 am
until 4.00 pm, and officers Tonges and Steadman from 4.00 pm until midnight. The Senior
Constable, although on a rest day, was also present on the Island; two other officers were on
rest days from Thursday 18 November until Sunday 21 November 2004, but the available
evidence does not disclose whether they were on the Island on this day.

Early in the morning Palm Island resident Gladys Nugent and her two sisters were seriously
assaulted by Gladys’ partner Roy Bramwell*, and one sister was taken by medivac to
Townsville for treatment.

At about 9.30 am Hurley spoke to Gladys Nugent at the hospital. Ms Nugent and her other
sister then went to the police station to make statements. Hurley asked them to return on
Saturday to make their statements. Gladys Nugent was concerned for her safety, and asked
Hurley to drive her to the Bramwell house so she could collect her medication. The PLO went
with Hurley and Gladys Nugent in the police vehicle.

At about 10.15 am, while Gladys Nugent was at the house, Hurley arrested resident Patrick
Bramwell, for drunkenness. About five minutes later, just down the road from the Bramwell
house, Hurley arrested Mulrunji for public nuisance®.

When the police vehicle, containing Hurley, the PLO, Patrick Bramwell and Mulruniji, arrived at
the station, there were a number of people around the police station, including Alfred Bonner
and Penny Sibley. Leafe and Roy Bramwell were also standing outside the police station when
the police vehicle arrived, as Leafe had brought Bramwell to the station to be questioned about
the earlier assaults.

While Hurley was taking Mulruniji from the police vehicle to the watch-house cell, Mulrunji
punched Hurley, the two men struggled and fell through the door way, onto the floor of the
police station.
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42 The chronology has been prepared using various sources of material, including the Palm Island Review
report, various CMC reports, documents from the QPS, CMC files, and material from the Inquest. We are
not able to attest to the absolute accuracy of this chronology, however we believe this to be as accurate as
possible based on the material available to us.

43 Appendix 2 contains a plan of part of Palm Island Township. It shows the proximity of the Court House and
Police Station to the Police residences, Dee Street and the only road from the township to the airport.

44  Readers should note that there are two Bramwells in this narrative: Roy Bramwell, partner of Gladys
Nugent, and Patrick Bramwell, also known as Patrick Nugent, who was arrested by Hurley shortly before
Mulrunji’s arrest and later held in the watch-house.

45 The circumstances of Mulrunji’s arrest have been explored in two CMC reports: Restoring order: crime
prevention, policing and local justice in Queensland’s Indigenous communities (2009) and Policing public
order: a review of the public nuisance offence (2008).
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By 10.26 am Mulrunji was in the cell at the Palm Island watch-house. Patrick Bramwell was
also placed in the same cell.

Roy Bramwell left the police station some time after Mulrunji had been placed in the cell*®.

At about 10.55 am Hurley entered the cell to do a ‘cell check’” on Mulrunji and Patrick
Bramwell and observed that Mulrunji was ‘snoring’. Some twenty minutes later, between
11.15 am and 11.19 am Leafe entered the cell to do another ‘cell check’. He was unable to
detect that Mulrunji had a pulse rate and immediately told Hurley.

At about 11.19 am Hurley phoned for the Queensland Ambulance Service (QAS) to attend
an emergency at the watch-house. Shortly after, at about 11.23 am, Hurley phoned Senior
Sergeant Jenkins, officer in charge of the Townsville District Police Communications Centre,
and advised that Mulrunji might be deceased.

At about 11.24 am QAS officer Bolton arrived at Palm Island Police Station. When Bolton
confirmed that Mulrunji had died Hurley phoned his supervisor in Townsville, Inspector
Strohfeldt, at about 11.30 am, and informed him of the death in custody. At about 11.33 am
Jenkins also phoned Strohfeldt, confirming the death in custody of Mulrunji and advising him
of the circumstances surrounding the arrest and detention of Mulruniji. Jenkins then phoned
District Officer Acting Superintendent Neal Wilson and provided him with a similar briefing.
At about 11.36 am, ambulance officer Bolton advised QAS Townsville that Mulrunji had died.

Some time after about 11.30 am, while the ambulance was at the police station, Mulruniji’s
partner, Tracey Twaddle, and her niece approached the police station. The niece asked at the
police station who the ambulance was for and was told that it was for Chris Hurley*".

By about 11.40 am Detective Inspector Webber, Regional Crime Coordinator for the Townsville
District, was advised of the death by Strohfeldt. Webber subsequently advised the Acting
Assistant Commissioner and the Acting Chief Superintendent of the death.

At about 11.45 am Detective Sergeant Robinson of the Palm Island CIB, who was in Townsville
that morning, was phoned by Hurley who told him that Mulrunji had died in custody and that
he was the arresting officer. After he concluded his conversation with Hurley, Robinson phoned
his supervisor, Detective Senior Sergeant Kitching, at about 11.50 am, and then phoned
Webber at about 11.55 am. After that conversation Robinson went to the Townsville CIB office
and spoke to Kitching.

By about 11.50 am Webber had appointed Detective Senior Sergeant Kitching of the Townsville
CIB as primary investigator (that is, Investigating Officer under the OPM).

At about 12.10 pm, Inspector Kachel, Northern Regional Complaints Manager, was asked to
advise the ESC and the CMC of the death. Advice of Mulrunji’s death was also forwarded to
forensic service officer Senior Sergeant Arthy of the Northern Region.

At about 12.20 pm Webber notified Detective Inspector Aspinall, the Officer in Charge of
the Coronial Support Unit in Brisbane of Mulruniji’s death and the State Coroner was
immediately notified.

After about 1.00 pm Tracey Twaddle and Mulruniji’s sisters went to the police station. The front
door was locked. On knocking on the back door and asking when Mulrunji was going to get
out, she was told by Hurley to come back at 3.00 pm.

46 Roy Bramwell left the station before the QPS investigation team arrived. This issue will be discussed in
Chapter 10.

47  Atthe Inquest, Tracey Twaddle said ‘they’ told her the ambulance was for Chris Hurley. It is not clear who
‘they” are, and the matter was not pursued with Ms Twaddle.
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At 1.04 pm Jenkins sent a Significant Event, Computer Message number 584, on the police
computer system to SIGNOR*, attention ALL, which noted Webber as the ‘Investigation Officer’
and Strohfeldt as the ‘/RDO/Commissioned Officer Attending/Responsible’. Under the heading
‘Particulars of Incident’ it stated that:

The deceased and Patrick Nugent were arrested in the Palm Island Community, for
creating public nuisance and drunk respectively, by Snr. Sgt. Chris Hurley who was
assisted by [the PLO], at 1026 hrs. On arrival at the Watch-house the deceased was
uncooperative and violent — he punched S/Sgt. Hurley in the jaw as they were being
removed from the police vehicle. They were placed in the cells and checked a couple

of times before about 1120 hrs, the deceased was noticed to be pale and possibly have

a weak pulse. QAS advised and responded whereupon he was found to be life extinct.
Palm Island police presently making arrangement for notification of the NOK.
Contingency plan being implemented in respect to policing at Palm Island in case there is
an increase in public disorder.

At about 2.20 pm Webber, Kitching and Robinson left Townsville by charter aircraft to travel to
Palm Island. They were accompanied by Forensic Services Officer Arthy, Scenes of Crime Officer
Tibbey, Scientific Section Officer Bartulovich, two Constables and a Human Services Officer.

At about 2.55 pm the investigation team arrived at Palm Island airport. Hurley was there to
meet them and he drove Webber and Kitching from the airport to the police station.

By about 3.10 pm forensic officers commenced examination of the cell, including a
Polilight* examination.

At about 3.10 pm Webber advised Andrea Kyle and Owen Marpoondin of the Aboriginal and
Torres Strait Islander Legal Service of the death of Mulrunji. Webber also contacted Kevin Rose,
a solicitor for the Townsville Aboriginal Legal Service and informed him of the death.

At 3.40 pm Webber, accompanied by Leafe and Marpoondin, notified Tracey Twaddle of
Mulrunji’s death and at about 3.55 pm notified Mulrunji’s mother and other family members.

Interviews were conducted and audio-tape-recorded at Palm Island Police Station by Kitching
and Robinson later that afternoon, evening and night.

e Their first interview was with Hurley, from 4.04 pm to 4.36 pm. It was about the arrest
of Mulrunji, the circumstances leading up to his death, and the presence near the police
station that day of Penny Sibley and the presence near and in the police station of
Roy Bramwell.

e The second was with the PLO from 4.50 pm to 5.10 pm, about the arrest of Mulrunji
and the circumstances leading up to his death.

e The next person to be interviewed was Gladys Nugent, from 5.34 pm to 5.45 pm,
about what she saw of the arrest of Mulrunji by Hurley that morning.

e The interview of Patrick Bramwell took place between 6.58 pm and 7.07 pm, about what
he could remember about what happened that morning.

At 7.25 pm Kitching phoned the on-call Townsville Magistrate, Brian Smith, advised him of
Mulruniji’s death and obtained permission to arrange for Morley’s Funeral Parlour to remove
his body from Palm Island.

Kitching, by himself, interviewed Leafe between 7.50 pm to 8.12 pm about the arrest and
death of Mulruniji in the watch-house cell.
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48 This was what was in the ‘To’ field of the email and appears to be an email group. It is not known who
actually received the message.

49 A Polilight examination is a forensic process using a light source to detect fingerprints, bodily fluids and
other evidence in crime scenes.
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At about 8.00 pm the Acting Assistant Commissioner was provided with an update about
the matter.

The final interview of the day conducted by Kitching and Robinson was with Palm Island
resident Edna Coolburra from 8.22 pm to 8.35 pm about what she saw of the arrest of Mulrunji
by Hurley that morning.

By about 9.00 pm Kitching had completed the Coroners Act 2003 Form 1 — Police report of
death to a coroner.

Some time after 10.00 pm that night Hurley, Webber, Kitching and Robinson ate a meal at
Hurley’s residence which Robinson had prepared at that residence.

Saturday 20 November 2004

The next morning, at about 8.00 am, Kitching and Robinson drove to the Bramwell house in
Dee Street to bring Roy Bramwell back to the police station to be interviewed. Kitching told
Roy Bramwell that he would like to conduct a quick interview with him in relation to Mulrunji’s
arrest the day before, that he believed that Bramwell was at the police station about the time
Mulrunji was brought into the police station and that he wanted Bramwell to tell them what he
saw and what his knowledge was of the matter yesterday. Kitching and Robinson conducted an
audio tape-recorded interview with Roy Bramwell at the police station from 8.15 am to 8.27 am.
Robinson then prepared a typed statement for Roy Bramwell.

Later that morning Kitching, by himself, conducted an audio-tape-recorded interview with
Gerald Kidner from 9.16 am to 9.25 am about Mulrunji drinking on Friday morning and what
he saw of the arrest of Mulrunji.

Throughout the morning further interviews were conducted and statements obtained.

Sometime during the morning, Inspector Williams of the ESC arrived on Palm Island to
overview the initial QPS investigation. Upon arrival he was briefed by Webber, Kitching and
Robinson and he examined the statements and interviews taken to that time.

Subsequently Webber and Williams conducted four audio-tape-recorded re-enactment
interviews where the relevant events of 19 November 2004 were described. Tibbey also
video recorded the re-enactment interviews and the videos were provided to Kitching for
exhibit purposes.

The first of these interviews was with Roy Bramwell from 10.52 am to 11.02 am. He was asked
by Webber to re-enact, from his perspective, exactly what he saw and exactly what happened
when Hurley came into the police station with Mulrunji the previous morning.

At about 11.20 am, Hurley drove Webber, Williams, Kitching and Tibbey to the scene of
Mulrunji’s arrest.

The next re-enactment interview was with Hurley from 11.53 am to 12.07 pm. Hurley was told
by Williams that what they wanted him to do was to re-enact how he dealt with Mulrunji once
they came back to the police station, explain Mulrunji’s demeanour, Hurley’s actions, what was
happening and who Hurley saw around him at the time.

The third re-enactment interview was with the PLO. He was told by Williams that they wanted
to do a re-enactment of what happened when Hurley and the PLO arrived back at the police
station after arresting Mulrunji and Patrick Bramwell. This interview took place between 12.10 pm
and 12.22 pm. During the re-enactment both Webber and Williams questioned the PLO.

The last re-enactment interview was with Leafe from 12.50 pm to 1.12 pm. Williams told Leafe
that they were going to get him to do a re-enactment, explain his movements when Hurley
arrived in the police paddy wagon, how he dealt with Mulrunji, any conversations Leafe may
have had, what happened and where he was.
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Kitching and Williams then conducted a further audio-tape-recorded interview with Hurley.
Kitching said at the beginning of the interview that they just wanted to cover further issues and
ask a few questions. According to this interview it took place between 1.10 pm and 1.22 pm.

Sunday 21 November 2004

Williams and Kitching travelled to Ingham to interview and take a statement from Penny Sibley.
Kitching conducted an audio-tape-recorded interview from 7.50 am to 8.05 am at Ingham
Police Station with Penny Sibley about what she saw at the police station on Friday morning.
After returning to Townsville Kitching briefed Webber in relation to the outcome of his inquiries
with Penny Sibley.

Monday 22 November 2004

At the request of Kitching, at about 10.40 am Constable Paul Harvie of the Townsville QPS
faxed the Form 1 (which Kitching had completed on Friday 19 November) to the Coroner’s
Office in Townsville.

Williams returned to Brisbane pending the outcome of the autopsy examination.

At 10.56 am information regarding the death in police custody of Mulruniji, set out in a
three-page Executive Briefing Note, was faxed to the CMC by ESC. Later that day at 3.55 pm
the CMC faxed a Matters Assessed Report*® to the ESC noting that the CMC would review the
police investigation report.

At Kitching’s request, Robinson attended the Palm Island hospital and received a verbal briefing
from Dr Clinton Leahy about Mulruniji’s medical history. Robinson provided Kitching with this
information and advised Kitching of information he received from someone in the community
about Mulruniji drinking bleach.

Hurley and the PLO left Palm Island on the afternoon flight.

Tuesday 23 November 2004

Kitching travelled from Townsville to Cairns and met Dr Guy Lampe, forensic pathologist, who
performed an autopsy. Dr Lampe then issued an Autopsy Certificate which concluded that the
cause of death was intra-abdominal haemorrhage, due to ruptured liver and portal vein.

Kitching took possession of the Autopsy Certificate, called the Acting Assistant Commissioner and
Webber and advised them of the results of the autopsy, and then faxed a copy of the certificate
to the Acting Assistant Commissioner at the Northern Police Regional Office in Townsville.

Wednesday 24 November 2004

The Commissioner of Police requested the CMC to take over the investigation due to the
circumstances surrounding the matter.

Having returned to Townsville in the morning, Kitching received a phone call from Dr Lampe
who asked him not to lodge the Autopsy Certificate issued in Cairns as he was to make
inquiries with the State Coroner about changing the Autopsy Certificate by having the word
‘fall’ deleted from section 1(c) of the Autopsy Certificate. Dr Lampe stated his superiors
thought that having the word ‘fall’” on the Autopsy Certificate could result in the pathologist
being seen to be assisting police with a cover-up with respect to the death of Mulrunji.

At about 1.00 pm Kitching received another phone call from Dr Lampe who advised him that
the State Coroner was happy for the Autopsy Certificate to be changed. Dr Lampe later faxed
a copy of the new Autopsy Certificate to Kitching at the Townsville CIB.
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50 This is a CMC document by which an agency is advised of the CMC’s decision about how to deal with
a matter.
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Inspector Ken Bemi and Indigenous Complaints Officer Lisa Florence of the CMC and Williams
travelled from Brisbane to Townsville and in the afternoon attended a briefing with Webber
and Kitching at the Northern Police Regional Office in Townsville. Kitching provided the CMC
officers with an outline of the investigation that he had conducted and then handed all the
statements, records of interview, documents and exhibits to Bemi.

Thursday 25 November 2004

Williams assisted Bemi with a review of the investigation. Kitching again met with Williams,
Bemi and Florence and delivered a copy of the video tapes of the deceased in situ at the
Palm Island Police Station and the re-enactments of events by witnesses Bramwell, Hurley,
the PLO and Leafe.

Friday 26 November 2004

Bemi, Florence and Williams travelled to Palm Island. Bemi and Williams conducted
audio-tape-recorded interviews with Alfred Bonner, Roy Bramwell, Gordon Johnson, Edna
Coolburra and Nobie Clay and prepared typed statements as required. However, because of
unrest the CMC officers withdrew from Palm Island, departing at about 12.30 pm to travel
back to Townsville.

Riots commenced on Palm Island and the police station was burnt down.

Monday 29 November 2004

CMC investigators travelled to Palm Island to resume the investigation there.
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CRITICISMS OF THE INITIAL QPS INVESTIGATION

Criticisms made by the Acting State Coroner

In her findings, the Acting State Coroner was critical of various aspects of policing on Palm
Island and of the initial QPS investigation into the death of Mulruniji.

The Acting State Coroner noted that the starting point for consideration of her comments® must
be reference to the recommendations of the RCIADIC. At page 28 of her findings, she said:

It is reprehensible that the detailed recommendations of the Royal Commission into Aboriginal
Deaths in Custody should have to be referred to, so many years after the Royal Commission.
The evidence is clear however that these recommendations are still apt and still ignored.

The Acting State Coroner’s comments are made under the headings:
* Arrest and Policing

* Diversionary Centres and Community Patrols

* Supervision, Monitoring and Care in Custody®?

* Investigation of Mulrunji’s Death.

Fourteen comments (numbers 27-40) appear under the heading ‘Investigation of
Mulrunji’s Death’:

27. The involvement in the investigation of Mulrunji’s death of officers from Townsville
and Palm Island was inappropriate and undermined the integrity of the investigation.

28. In all deaths in custody, officers investigating the death should be selected from a
region other than that in which the death occurred. The OPM should be amended to
require this.

29. The OPM should be amended to require the appointment of the officer in charge of
an investigation into a death in custody by the Chief Commissioner, a Deputy
Commissioner or Assistant Commissioner.

30. The OPM should be amended to make explicit the need to consider, when selecting
officers for involvement in an investigation of a death in custody, the impartiality
and the appearance of impartiality in the conduct of the investigation.

31. The involvement in the investigation of Mulrunji’s death of officers who knew
Senior Sergeant Hurley personally, or were friends with him, was inappropriate
and compromised the integrity of the investigation.

32. The OPM should be amended to explicitly require officers involved in an
investigation into a death in custody to disclose any relationship with an officer
involved in, or a witness to, that death.

33. The investigation’s appearance of impartiality was further undermined by the
following conduct:-

¢ It was inappropriate for Hurley to meet the investigating officers at the airport
upon their arrival;

51 Section 46 of the Coroners Act 2003 provides that a coroner may, whenever appropriate, comment on
anything connected with a death investigated at an inquest that relates to public health or safety, or the
administration of justice, or ways to prevent deaths from happening in similar circumstances in the future.

52 The CMC report Restoring order: crime prevention, policing and local justice in Queensland’s Indigenous
communities (November 2009) deals with the section 46 comments that concern ‘Arrest and Policing’,
‘Diversionary Centres and Community Patrols’, ‘Supervision, Monitoring and Care in Custody’.
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¢ It was inappropriate for Hurley to drive the investigators to the scene of
Mulrunji’s arrest; and

¢ It was completely unacceptable for investigators to eat dinner at Hurley’s house
while the investigation was being conducted.

34. The OPM should be amended to more clearly state the need for officers involved in
an investigation to consider the impartiality and the perception of impartiality in the
conduct of the investigation at all times.

35. The discussion by Senior Sergeant Hurley of the death of Mulrunji with Sergeant
Leafe and (the) Police Liaison Officer prior to being interviewed was inappropriate
and contrary to the OPM. It had the potential to undermine the integrity of the
investigation and undermine the appearance of integrity of the investigation.

36. The OPM should be amended to require the officer in charge of an investigation of
a death in custody to instruct officers involved in, or witness to, the death not to
discuss the matter with other witnesses prior to being interviewed.

37. Consideration should be given by the Police Commissioner to the training officers
receive to ensure they are aware of their obligations under the OPM if involved in
deaths in custody. In particular the Commissioner should ensure that officers strictly
comply with section 16.24 (vi) to (viii) of the OPM and immediately arrange for the
next of kin to be notified where a death in custody occurs.

38. The CMC should be actively involved in all investigations into deaths in custody
from the outset. Consideration should be given to having a senior officer of the CMC
involved in all investigations into deaths in custody.

39. Difficulties in cross-cultural communication between police and Aboriginal
witnesses may have impaired the effectiveness of the investigation of this matter by
police. Significant attention should be given by the Police Commissioner to the
training of officers, particularly those who are working in or near large Indigenous
communities such as Palm Island in relation to communication with Indigenous
people and the use of support persons and interpreters. This is a matter that is
fundamental to the effective and fair administration of justice in Queensland.

40. The OPM should be amended to include, as an appendix, Chapter 9 of the Supreme
Court of Queensland Equal Treatment Benchbook on ‘Indigenous Language and
Communication”. The OPM should direct officers to follow and apply the contents
of that chapter to the greatest extent possible.>

Many of these comments, in effect, repeated the recommendations of the RCIADIC.

In addition, in the general course of discussing the evidence the Acting State Coroner also
made a number of criticisms of the initial QPS investigation.

Under the heading ‘The Investigation’, the Acting State Coroner made reference to the State
Coroner’s guidelines which point out that a thorough and impartial investigation of a death in
custody is not only necessary to ensure public confidence, but is also in the best interests of the
‘custodial officers’*. She also referenced a passage from the National Report of the RCIADIC
which provides:

A death in custody is a public matter. Police and prison officers perform their services on
behalf of the community. They must be accountable for the proper performance of the
duties. Justice requires that both the individual interest of the deceased’s family and the
general interest of the community be served by the conduct of thorough, competent and
impartial investigations into all deaths in custody.

The Acting State Coroner said the ‘investigation into Mulruniji’s death failed to meet those
standards’®.

53  Finding of Inquest, page 3132
54 State Coroner’s Guidelines, section 7.5
55  Finding of Inquest, page 9
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Complaints based on the Acting State Coroner’s comments received
by the CMC

In late May 2007 the CMC received a complaint about the conduct of the initial QPS
investigation based on the evidence before the second Inquest and the comments and findings
of the Acting State Coroner.

The complaint alleged conduct which could constitute misconduct.

The complainant also asserted that the police officers involved in the investigation should be
prosecuted for the criminal offences of conspiring to defeat justice and/or attempting to pervert
the course of justice. In that regard the CMC noted that the Acting State Coroner had not
formed any reasonable suspicion that any person had committed a criminal offence and that
no referral had been made to the Director of Public Prosecutions®.

As the IRT’s investigation was already well under way at that time, the CMC referred the
complaint to the QPS to deal with by investigation*’, subject to the CMC'’s monitoring role by
way of a review-before®.

In the referral the CMC noted the ‘allegations’ in general terms as involving ‘inadequate
investigation / lack of impartiality — conducted a deficient investigation into death in custody
on Palm Island” and that they were currently the subject of investigation by the IRT. The CMC
expected that the IRT would identify and address all the relevant issues arising from the findings
and criticisms of the Acting State Coroner.

In a letter dated 20 November 2007, the Commissioner of Police noted that the complaint had
been made, that it was based on the criticisms made by the Acting State Coroner and that the
IRT had commenced work on the examination of those criticisms.

In late May 2008, the CMC received another complaint also based on the criticisms made by
the Acting State Coroner. This complaint was also referred to the QPS to deal with on the same
basis as the May 2007 complaint.

The CMC formally requested that the QPS provide a report for the CMC to review prior
to finalisation.

During the time that the IRT was conducting its investigation, the CMC provided material to the
IRT to assist in their examination of the relevant issues. Meetings were also held on a number
of occasions between the members of the IRT and various CMC officers.

Finalisation of complaints

The complaints cannot be finalised until the QPS responds to the CMC'’s review of the Palm
Island Review and ultimately makes its final determination about the action, if any, to take in
relation to the conduct of the members of the initial QPS investigation team.

Under the Crime and Misconduct Act 2001, the QPS is required to provide to the complainants:
 information about the action taken in relation to their complaint
e the reason the action is considered to be appropriate in the circumstances

e any results of the action that are known at the time of the response®.

The following part of the report deals with the QPS response to the Acting State Coroner’s
criticisms and comments.
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56 Section 48(2) Coroners Act 2003 provided: ‘If, from information obtained while investigating a death,
a coroner reasonably suspects a person has committed an offence, the coroner must give the
information to— (a) for an indictable offence—the director of public prosecutions.

57 Itis not unusual, as occurred in this case, for an investigation to reveal additional and / or more
specific allegations.

58 Section 46(2)(b) CM Act
59 Section 42(7)
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Part 3:
The QPS response: The Palm Island Review




7

BACKGROUND TO THE IRT INVESTIGATION:

POLICY REQUIREMENTS, OVERSIGHT AND THE

QPS DISCIPLINE REGIME

On 19 December 2006 the Commissioner of Police formed the Investigation Review Team
(IRT) to ‘examine’ in detail any criticisms of the QPS or its members arising from the Inquest
and the Acting State Coroner’s findings. The IRT consisted of an Acting Superintendent and an
Inspector, with support from the ESC if and as required®®, and resourced through the QPS
Solicitor’s Office.

On 24 November 2008 a three-volume report entitled the Palm Island Review was forwarded
to the CMC.

Though no specific mention is made in the report of the two complaints concerning the initial
QPS investigation, it appears that the report is intended to deal with those complaints as well as
examine the Acting State Coroner’s criticisms.

Acting Superintendent

The Acting Superintendent joined the QPS in 1973. He was appointed as an Inspector in the
Internal Investigations Branch (IIB) of the Ethical Standards Command in 1999, after a long
career as an experienced detective and officer in charge. He worked in the ESC for 6 years in
a range of roles, including acting Superintendent in the IIB. He has worked with the CMC on
a range of matters.

Inspector

The Inspector joined the QPS in 1986. He has held various positions with the Ethical Standards
Command — his first appointment to that Command being in 1998 — more recently including
that of acting Chief Superintendent. Since 1996, he has worked on many occasions with the
CMC and other agencies on issues concerning police ethics and accountability and in relation
to national and state operations.

Oversight of the IRT

While the IRT conducted the investigation of the initial QPS investigation and authored the
Palm Island Review report, they were subject to overview by the then QPS Solicitor. They also
provided detailed briefings over an extended period of time to the Commissioner of Police.

In addition, an Assistant Commissioner took part in the interviews conducted by the IRT

with the two most senior officers, the Acting Assistant Commissioner and the Acting Chief
Superintendent. The IRT say that he strongly supported the IRT’s view about the issues of
command and control and the role of the Regional Chief Superintendent (Operations
Coordinator). However it seems that he did not play a role in the final decision-making about
the Palm Island Review findings and recommendations.

34

60 The then Assistant Commissioner of the ESC conducted the interviews with the Acting Assistant
Commissioner and the Acting Chief Superintendent on 18 October 2007. Another Inspector was part of
the IRT as at January 2007.
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The Commissioner of Police states that the Service supports the IRT review process, including
the spirit and intent of the officer’s findings. The letter conveying the Palm Island Review report
is under his hand.

The Commissioner of Police has the ultimate responsibility for the Palm Island Review and its
findings and recommendations.

Advice from Senior Counsel

The QPS considered that it ‘should seek an independent legal opinion in respect of its
conclusions’. The Palm Island Review ‘report, transcripts and other evidence were reviewed by
a Senior Counsel independent of both the QPS and the CMC'". The QPS state ‘At the request of
Senior Counsel, the QPS does not propose to publicly identify the Senior Counsel it has sought
advice from’; nor did QPS seek Senior Counsel’s permission to publish that advice.

The IRT say that seeking advice from Senior Counsel demonstrated a commitment to fairness,
thoroughness, impartiality and critical analysis. They inform the CMC that Senior Counsel was
chosen based on experience, expertise and reputation as being forthright. He was selected ‘so
that someone could apply a reasonable person test; so that someone with requisite skills and time
could analyse the approach, method, findings and conclusions of the IRT".

The CMC does not understand why this was thought to be appropriate or necessary, as in its
oversight role the CMC must perform the same function and would not be bound by the view
of Senior Counsel.

The IRT say that Senior Counsel was provided with all the material in the Palm Island Review,
apart from the executive summary. Therefore Counsel clearly did not have all the material the
CMC has relied upon in conducting its comprehensive review. This was a disadvantage to
Counsel.

For example, Counsel uncritically adopts the view, echoing the Palm Island Review, that the
essential failing of the initial QPS investigation was ‘a lack of appropriate oversight and direction
(against some established operating procedures)’ by the since retired senior officers. Senior
Counsel does not indicate that he is aware that there were no relevant ‘established operating
procedures’ for those senior officers and the OPM made the Regional Crime Coordinator and
the representative of the ESC the officers responsible for providing the oversight and direction
to the investigation.

In the CMC's view, reliance upon the advice of Senior Counsel has proven not to be an
appropriate method to ensure acceptance of this QPS investigation and report.

Palm Island Review — a disciplinary investigation
The Palm Island Review report revealed that the IRT had conducted a disciplinary
investigation®'.

One of the purposes for a disciplinary investigation is to identify whether there are any grounds
to take disciplinary action against a member of the QPS.

In conducting their investigation the IRT were obliged to comply with the provisions of the
QPS Code of Conduct and Section 18 of the QPS Human Resource Management Manual.

61 The IRT indicated this at the beginning of each interview of a QPS member they conducted.
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QPS disciplinary regime

The purpose of discipline is, among other things, to maintain public confidence in the QPS,
to maintain proper standards of conduct for members of the QPS, to protect the reputation of
the QPS and to maintain the self esteem of QPS members.

The Commissioner of Police is responsible for discipline of members of the QPS®2. The
Commissioner may delegate some of that responsibility.

Process

There are a number of steps in the discipline process concerning police officers. First there is
an investigation to discover whether there are possible grounds for taking disciplinary action
against a police officer (the subject officer). Then an authorised commissioned officer®
considers the report of the disciplinary investigation and decides whether to commence
proceedings against the subject officer. A disciplinary charge, which outlines the grounds for
disciplinary action, is laid. The prescribed officer then conducts a hearing of the charge, and
considers all the evidence, and any material provided by the officer, and decides whether the
grounds for discipline are established. Finally, if the grounds are established, the prescribed
officer determines the appropriate sanction to impose.

Grounds for disciplinary action

Disciplinary action may be taken against a police officer for a number of reasons. These
grounds for disciplinary action cover a wide range of conduct of varying degrees of seriousness,
including:-

* unfitness, incompetence or inefficiency

* negligence, carelessness or indolence

* a contravention of, or failure to comply with, the code of conduct, or any direction,
instruction or order of the police commissioner

* a contravention of, or failure to comply with, a direction, instruction or order given by
any superior officer or any other person who has authority over the officer concerned

e misconduct®.

Range of sanctions

One of a range of disciplinary sanctions may be imposed upon a police officer once the
grounds are established. The range includes a caution or reprimand; a deduction from, or
reduction in, the officer’s salary or wages; reduction in rank; and dismissal.

Nothing in the Discipline Regulations means that an officer’s manager or supervisor cannot deal
with less serious inappropriate acts, omissions or failures in the performance of the officers’
duty by providing guidance to the officer. This is called ‘managerial guidance’.
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62 Section 4.8 Police Service Administration Act 1990

63 The Police Service (Discipline) Regulations 1990 state which ranks of police officer may make decisions
about disciplinary action. They include Inspectors, Superintendents, Assistant Commissioners, Deputy
Commissioners and the Commissioner.

64 Section 9, Police Service (Discipline) Regulations 1990
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QPS Code of Conduct

The provisions of the QPS Code of Conduct in force at the time of the IRT’s investigation®
provided guidance to the members of the IRT about their ethical obligations in discharging their
responsibilities.

Specifically, section 2 stated that in the provision of policing services, the public are entitled to
expect that members will:

e conduct themselves and discharge their responsibilities with professionalism and integrity
[ ]
e comply with, and be seen to act within the spirit and letter of the law

e act in the public interest and give priority to official duties and obligations.

Further, at all times members were expected to conduct themselves in a manner that did not
discredit the individual member or the reputation of the QPS.

Section 7 of the Code required members assessing the appropriateness of their conduct to
apply the SELF test, which includes the questions:

*  Would your decision withstand scrutiny by the community or the Service?

* s your decision fair to the community, your family and colleagues and others?

Other sections of the Code required members to:

e carry out official public sector decisions and policies faithfully and impartially (Respect for
the Law and System of Government) *°

e act responsively in performing official duties (Respect for Persons)®”

* in recognition that public office involves a public trust ... seek to maintain and enhance
public confidence in the integrity of public administration and advance the common good
of the community the official serves (Integrity)®®

* exercise proper diligence, care and attention (Diligence)®
e actin good faith”
e in the performance of official duties ...:
— demonstrate high standards of professional integrity and honesty”

— perform any duties ... diligently and to the best of their ability, in a manner that bears
the closest public scrutiny and meets all legislative, Government and Service
standards’.

65 Version 6, October 2006
66 Section 9.1

67 Section 9.2

68 Section 9.3

69 Section 9.4

70 Section 10.1

71  Section 10.14(i)

72 Section 10.14(iii)
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QPS Human Resource Management Manual Section 18

At the relevant time Section 18 of the QPS Human Resource Management Manual (HRMM)
outlined the policy and expected standards that applied to disciplinary investigations.

Criteria for a disciplinary investigation

A disciplinary investigation was only to be conducted in cases considered to be serious, and in
which, the purpose of discipline — including maintaining public confidence and maintaining
proper standards of conduct of QPS members — was an important concern’>.

An investigating officer was to decide the extent of the investigation based on a number of
things, and in particular the alleged conduct under investigation and the public interest. These
considerations meant that the more serious the alleged conduct and its consequences, the
greater the degree of thoroughness, care, attention to detail and accuracy required™.

Investigation report

Section 18 also required that the more significant the investigation, the more comprehensive
and detailed the investigation report.

The report had to outline all the relevant evidence and the investigator’s findings and
recommendations about any grounds for disciplinary action. All the relevant source material
was required to be attached to the report.
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73 Section 18.2.4 Internal Investigations QPS HRMM provided that a disciplinary investigation ‘is only to be
undertaken when managerial resolution is inappropriate to respond to conduct and is required to achieve
a purpose of discipline’.

74 Section 18.2.4.3, Extent of the investigation
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IRT INVESTIGATION PROCESS

In articulating the IRT’s process, the Palm Island Review report states that the team:

» considered the transcripts of the Coronial Inquest, the transcripts of the criminal
proceedings and other evidence and submissions placed before these courts

* developed a list of issues that were critical of either the QPS, QPS policies or the actions of
any member of the QPS made from the Acting State Coroner’s general critical comments
and the section 46 ‘Investigation’ comments

* initially identified six, and subsequently a further five, officers who needed to be interviewed

e identified officers whose conduct warranted examination

e from the list of comments and criticisms made by the Acting State Coroner, identified or
distilled a number of specific allegations in relation to each officer

* also identified a range of related issues (for example, forensic processes) as lines of inquiry,

and stated that these issues are addressed in the report or in the interviews of the subject
officers.

IRT identification of officers whose conduct warranted examination

The Palm Island Review does not deal with the conduct of all the officers criticised by the
Acting State Coroner as previously mentioned”.

The report states that six officers — Webber, Williams, Kitching, Hurley, Leafe and Steadman
— were identified as having criticisms or allegations against them’®, or were witnesses to or
involved in events and therefore needed to be interviewed.

Further ‘The second part of this investigation will deal with S/Sgt Hurley, Sgt Michael Leafe and
Constable Steadman. These officers are yet to be interviewed by the Investigation Review
Team'. Following the findings and recommendations of the third inquest, the CMC will now
conduct the investigation of the remaining matters relating to Hurley and others concerning
their actions following the death of Mulruniji.

Kitching, Webber and Williams were interviewed on 1, 2 and 8 August 2007 respectively, after
Hurley’s trial. From these interviews and other inquiries, the IRT determined that another five
officers — the Acting Assistant Commissioner, the Acting Chief Superintendent, Strohfeldt,
Wilson and Arthy — needed to be interviewed as they could provide relevant information or
were directly involved in the events surrounding the investigation or management of the death in
custody. Four of those interviews were conducted on 18 October and one on 19 October 2007.

In writing the Palm Island Review, the IRT focused on the conduct of the following officers:
Detective Inspector Webber (Regional Crime Coordinator), Detective Senior Sergeant Kitching
(Investigating Officer), Inspector Williams (the Ethical Standards Command representative), the
Acting Assistant Commissioner (Assistant Commissioner, Northern Region) and the Acting Chief
Superintendent, (Acting Operations Coordinator, Northern Region)””. Details of each officer’s
experience are outlined below.

75 See Chapter 3: This CMC Review, Scope of this review, page 11.

76 The summary did not make clear whether it was referring to criticisms or allegations by the Acting State
Coroner, the IRT or both.

77  The other officers interviewed were not the subject of criticism by the Acting State Coroner or allegations
formulated by the IRT.
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Detective Inspector Warren Webber

Detective Inspector Webber was appointed as the Regional Crime Coordinator in Townsville
on 29 March 2004. He told the Inquest he had come to the Northern Police Region about two
and a half years earlier’®, and at that time he had over 30 years policing experience. At the time
of Mulruniji’s death, he had not been previously involved in an investigation of a death in
custody”. However, he had been a member of the Criminal Investigation Branch (CIB) in
Brisbane, Caboolture and Redcliffe, and had previously served at the Criminal Justice
Commission and the ESC®.

While at Mount Isa, Webber said he dealt with Aboriginal people as victims and offenders,
and spent time relieving and performing duties in Aboriginal communities. Webber says that
he received compliments from the local member in relation to his interaction with the
Aboriginal community at Dajarra®'.

Detective Senior Sergeant Raymond Kitching

Detective Senior Sergeant Kitching was appointed as Officer in Charge, Townsville CIB on

23 September 2002. At the Inquest, Kitching said he had 20 years service and, at that time, had
been in Townsville for five and a half years. He said he had been in the CIB for about 15 years
and prior to Mulruniji’s death had been involved in about 20 or more investigations into deaths®2.

Inspector Mark Williams

Inspector Williams was appointed an Inspector in the ESC in Brisbane on 11 June 2002. At the
Inquest, Williams said he was sworn in the police since 1982 and served in uniform until 1985
when he joined the CIB where he stayed until being promoted to Inspector in about 2001%.
Williams said he spent two and a half years in the Homicide Squad and some time in the
Corrective Services Investigation Unit dealing with similar incidents, and during this time he
investigated deaths in custody.

Acting Assistant Commissioner

The Acting Assistant Commissioner was appointed as Chief Superintendent and Operations
Coordinator for the Northern Region on 10 October 2003. He was the Acting Assistant
Commissioner, Northern Region for some months prior to November 2004, by which time he
had almost 37 years service. He had about 23 years experience in the CIB and had worked in
regions throughout the State including South Brisbane and Cairns. The Acting Assistant
Commissioner left the Service in March 2008.

Acting Chief Superintendent

The Acting Chief Superintendent had been appointed as Superintendent, Northern Region on
12 October 2001. He was the Acting Operations Coordinator (second-in-command to the Acting
Assistant Commissioner) for some months prior to November 2004, by which time he had over
33 years service. He had been the Inspector at Mount Isa and the District Officer in Townsuville for
about 12 years. He had been the officer-in charge at Woorabinda and had also served at Redcliffe,
Longreach and Bedouri and relieved at Doomadgee, Mornington Island and Burketown. In its
report, the IRT state that the Acting Chief Superintendent has retired from the QPS®*.
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78 Inquest transcript, page 718

79 IRT transcript, Webber, tape 3, page 1

80 Inquest transcript, page 718

81 IRT transcript, Webber, tape 2, pp. 21-22

82 Inquest transcript, page 768. It is not clear how many, if any, of these involved investigations of deaths
in custody.

83 Inquest transcript, page 451
84 The IRT does not state when the Acting Chief Superintendent retired.
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CMC’s identification of additional officers whose conduct
warranted examination

After its initial review of the relevant evidence in the Palm Island Review, the CMC formed the
view that, in addition to the five officers on whom the IRT focused, the conduct of Detective
Sergeant Darren Robinson, as an officer involved in the investigation, and Inspector Gregory
Strohfeldt, the Regional Duty Officer®, also warranted examination.

As a result of our consideration of the evidence and the procedural fairness submissions,
we determined that no action against Strohfeldt was warranted.

Detective Sergeant Darren Robinson

Robinson was sworn in as a police officer in 1991. After four and a half years at the Whitsunday
police station, he commenced as a plainclothes investigator in the Toowoomba CIB. Robinson was
there for about four and a half years, and obtained his detective classification. He then went to
another CIB for about two years before going to Palm Island®®. Prior to Mulruniji’s death, he had
been involved in investigations into approximately six homicides?. At the time of Mulruniji’s death,
Robinson was the Officer in Charge, CIB, on Palm Island and had been since 14 November 2002.

In relation to Robinson, the Acting State Coroner said it was unwise and inappropriate for an
officer serving on Palm Island, who was known to be a friend of Senior Sergeant Hurley to be
involved in the investigation, but it was not his fault that this occurred — it was the responsibility
of those appointing the investigators to recognise the perception of collusion that this might create.
The CMC considered that the question of Robinson’s conduct went beyond this issue.

Robinson’s conduct is not dealt with in the Palm Island Review. The report states that Robinson
remained a person of interest, but that the IRT had determined there were no direct allegations
or criticisms of Robinson and no new evidence that Robinson could provide that had not been
previously canvassed with him during his evidence to the Inquest.

The Commissioner of Police was aware that investigations being conducted by the CMC may
have had an impact on the work of the IRT#®,

By letter dated 8 April 2008, the CMC referred to the Assistant Commissioner, Ethical Standards
Command advice about the outcome of its investigation of complaints concerning Robinson.

It recommended action only in relation to one matter, but indicated that the investigation had
also highlighted a number of issues relating to the initial QPS investigation that may require
further action by the IRT which were detailed in the letter. In the accompanying detailed
investigation report a number of issues that impacted on the IRT’s investigation were outlined.

Allegations formulated by the IRT concerning the initial QPS
investigation
The IRT formulated 12 allegations based on the comments and criticisms in the Inquest and its
findings, as follows®:
1. Officers serving on Pl involved in investigation
2. Hurley transporting investigators
3. Dinner at Hurley’s residence
4

Discussions between witnesses

85 While the IRT did not identify the regional duty officer, we presume this was Strohfeldt as he is identified
as the duty officer.

86 Inquest transcript, page 783

87 Inquest transcript, page 784

88 Letter from the Commissioner to the CMC Chairperson of 20 November 2007
89 These are the allegation headings used by the IRT.
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Off the record discussion between Webber, Williams and Hurley
Lack of vigour in questioning of the PLO
The Form 1

Lack of support to Indigenous witnesses

® N oo w

9. Notification of the deceased’s family
10. Forensic processes

11. Investigative Process

12. Control of the incident.

CMC process for review of allegations formulated by the IRT

In assessing the IRT’s conclusions about each of the allegations, the CMC has considered
not only the information in the Palm Island Review but also all other evidence available to it,
and to the IRT (as detailed in Appendix 1).

For Allegations 1-9, we consider:
1. The background and key issues in the allegation
2. The IRT’s findings about the allegation

3. The CMC’s comment on the initial investigation and the IRT’s conclusions.

The last three allegations (10-12) are dealt with differently because of their nature, the lack of
clarity in what the IRT was actually considering and the lack of evidence provided by the IRT.

The report notes that the IRT was ‘to examine in detail all adverse comments made by the
Acting State Coroner [that had not been dealt with by the Steering Committee]’. In doing so,
the IRT did not restrict its investigation purely to the matters of concern specifically expressed
by the Acting State Coroner. It identified and formulated three new allegations (Allegations
10-12 as previously discussed).

The CMC considers that the IRT did not identify all the issues that warranted inquiry.

CMC identification of issues not covered by the investigations

The CMC considers that it was appropriate for the Palm Island Review to go beyond the
Acting State Coroner’s comments and criticisms, which were not an exhaustive list, but
indicators of the deficiencies and failures of the initial QPS investigation.

During its review of the Palm Island Review, the CMC identified other issues concerning the
initial investigation which were not dealt with in that report, but which the CMC believes the
IRT should have examined. These are discussed in Chapter 10. They include:

* initial QPS investigation team failures in relation to:
— questioning Hurley
— Roy Bramwell
— pursuing other lines of questioning

* inaccurate and incomplete information provided by the QPS.
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Part 4:

CMC assessment of the initial QPS investigation
and of the IRT’s investigation




DISCUSSION OF ALLEGATIONS DISTILLED
BY THE IRT

ALLEGATION 1: OFFICERS SERVING ON PALM ISLAND
INVOLVED IN INVESTIGATION

Background

The Acting State Coroner was concerned that the involvement in the investigation of officers
from Townsville and Palm Island who knew Hurley personally or who were friends with him
was inappropriate and undermined the integrity of the investigation®. In particular she was
concerned about the involvement of Detective Sergeant Darren Robinson®', the officer in
charge of the CIB on Palm Island who was known to be a friend of Hurley’s. In her view it was
not Robinson’s fault that he was involved, and it was the responsibility of those appointing the
investigators to recognise the perception of collusion that this might create.”

In terms of official police procedure, the OPM at the time provided the following.

* A death in custody should be investigated by the regional crime coordinator or an
independent senior investigator from a police establishment other than where the incident
occurred, or where the officers or members directly involved in the incident are stationed”.

However the OPM did not specifically extend this requirement (that the investigator must
come from another police establishment) to any other officers involved in, or assisting,
the investigation.

* The regional crime coordinator is directly responsible for the investigation®.

* If the officer representing the ESC considers there are any matters which may adversely
affect an impartial investigation, the officer should confer with the regional crime
coordinator and CMC to resolve the issue®.

The OPM did not expressly provide that any officer called upon to have involvement in an
investigation of a death in custody should disclose any relationship which may give rise to an
actual or apparent conflict of interest. However, the QPS Code of Conduct required officers to
avoid both actual and apparent conflicts of interests and disclose details of any conflict to their
supervising executive officer.”

The IRT formulated the allegation ‘Officers serving on Pl involved in investigation” and
considered Robinson’s involvement in the investigation.
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90 Finding of Inquest, section 46 comments, numbers 27 and 31

91 The Acting State Coroner was also concerned about the involvement of Kitching. The CMC addresses this
issue at the end of this chapter.

92  Finding of Inquest, page 10

93 Section 1.17 OPM. There was some inconsistency in the OPM at the time. Section 8.5.19 also provided
that a death in custody is to be investigated by a senior or experienced investigator with sufficient criminal
background; the officer in charge of the station where the person died is to ensure a suitable officer is
assigned to investigate the death; and a death in custody must be investigated by the State Coroner or
Deputy State Coroner.

94 Section 1.17 OPM

95 Section 1.17 OPM

96 Section 10.6 Code of Conduct. The term ‘supervising executive officer” is not defined in the OPM.

‘Executive officer’ is defined in the Police Service Administration Act 1990 as a person who holds a
position in the police force as an executive officer.
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Key issues
In the CMC’s view, Robinson’s involvement in the investigation raises the following issues:

* Robinson’s conflict of interest given his friendship with Hurley and any management of his
conflict of interest

* the nature and extent of Robinson’s involvement and any alternative to his involvement

* the responsibilities of Webber and Kitching in relation to Robinson’s involvement in the
investigation when they knew about his friendship and history with Hurley

* the responsibility of Williams to satisfy himself that none of the officers involved in the
investigation had any conflict of interest that would impact adversely on the impartiality
of the investigation.

Robinson’s conflict of interest as a friend of Hurley’s®”

What the police said*

Robinson?®

Evidence to Inquest

Robinson told the Inquest after working with Hurley for a couple of years, they developed a
friendship'® but that he saw no need to speak up and say that he should not be part of the
team due to their friendship'®'. Robinson said that he did not raise the issue with his superiors,
because the senior police knew they had a friendship as he and Hurley were both stationed
in a remote location'.

Robinson said he didn’t feel compromised in undertaking this investigation, and he had
previously conducted investigations involving police, including Hurley'. Robinson said he had
discussed one such matter (allegations made by Barbara Pilot against Hurley'**: see text box on
page 47) with Webber, and was not sure whether it was at that time he told Webber he thought
it was inappropriate that he investigate Hurley'®. Robinson said he didn’t know whether he
expressed his view on that particular occasion, but that he had expressed it on a couple of
occasions in relation to other matters in the past'®, but ‘ultimately the correspondence ... came
to myself and | had to do it. I'm directed to do it

97 A further discussion of evidence relevant to this issue can be found in the published findings of the third
inquest including concerning references to complaints about Hurley by Palm Island residents Barbara Pilot
and Douglas Clay.

98 When we have not directly quoted the officers” evidence, we have paraphrased the officers’ evidence using
words which are as similar to the words used by the officers as possible.

99 The IRT did not consider it necessary to interview Robinson in relation to his involvement in the
investigation. Accordingly, we have relied on the transcripts of the interviews conducted in the course of
the initial QPS investigation, Robinson’s evidence in his statement prepared for the Inquest, his evidence
given during the Inquest and his interviews with CMC officers in relation to other matters.

100 Inquest transcript, page 784

101 Inquest transcript, page 1304
102 Inquest transcript, page 784

103 Inquest transcript, page 784

104 Inquest transcript, page 1310
105 Inquest transcript, pp. 13101311
106 Inquest transcript, page 1311

107 Inquest transcript, pp. 1311-1312
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Robinson was also asked during the Inquest about a ‘lecture’ he gave to CMC investigators
during their interview with him on 21 October 2005 about a complaint against Hurley made
by Douglas Clay that he had investigated. It was put to Robinson in the Inquest that it was
apparent that he did not know what he was talking about and that he had relied upon
prompting from a union representative to pronounce one of the words.

During the lengthy ‘lecture’, which was given from a prepared statement Robinson commented
upon different types of memory, the effect of alcohol on memory, and the reliability of
witnesses affected by alcohol consumption. He then went on to make a lengthy statement,
about his personal opinion of Hurley:

I now wish to discuss Senior Sergeant Christopher Hurley. Until my posting to Palm
Island | hadn’t ... met or heard of this person. For the brief time that I'd come to know
him | would, use words such as committed ... enthusiastic towards his vision of running
a successful establishment. He got on well, extremely well with the community, and
was endorsed by a letter that he had received from the Palm Island Community Justice
Group. This letter addressed the dramatic decline of complaints against the local

police establishment.

I'd always known him to act professionally and in the best interests of fellow ...
colleagues and members of the community, till the unfortunate death of [Mulrunji],
which has demanded much attention and scrutiny of his behaviour, he ... held in high
regard by stakeholders within the community. | regularly fielded support — including,
yesterday from members of the Palm Island Community and these per-persons support
him without publicly stating for fear of retribution. Senior Sergeant Hurley is a good and
valued police officer, ... and the witnesses who we ... have, discussed today who I do
know are, most certainly chronic, alcoholic abusers. Ah those are the, matters that I'd just
wish to address today.

Robinson told the Inquest he felt that he could conduct a fair investigation, and that although
the position he was in could be compromising, he could do his job and overcome the desire
to protect a police colleague'®. Robinson accepted that he should not be put in the position
where he was directed to investigate Hurley, but said ‘that’s a luxury afforded to people in
major centres’'%.

Other evidence'®

In an interview with the CMC on 8 December 2005, Robinson was questioned in relation to his
investigation of the Pilot matter (see text box), which he completed the month before Mulruniji’s
death. When discussing this matter, Robinson said he realised that it was not correct for him,

a junior officer, to be investigating Hurley, a senior officer. Robinson said he’d had discussions
with Kitching and Webber about the matter, and raised his concerns about investigating Hurley.
Robinson also said that he had sought guidance from Kitching about how to conduct the
investigation and advised Kitching that he was not comfortable investigating Hurley.

108 Inquest transcript, page 1321

109 Inquest transcript, page 1321. It is not clear from the Inquest transcript whether Robinson’s comments
outlined in this paragraph relate to the investigation of the Pilot matter or Mulruniji’s death. Both matters
were discussed prior to the relevant comment being made by Robinson, and the issue was not clarified
during the Inquest.

110 The CMC investigated a number of complaints made about Robinson, which involved conducting a
number of interviews with him. During the investigation of a complaint made by Roy Bramwell, CMC
investigators questioned Robinson about his involvement in the investigation of Mulrunji’s death. In the
CMC’s final investigation report dated 14 March 2008 dealing with the complaints about Robinson, one of
the recommendations was

To ensure there are ‘no gaps’ between the current CMC Investigation into Detective Sergeant Robinson and
the “initial police investigation” by the QPS Investigation Review Team, it is recommended the analysis of the
record of interview conducted with Detective Senior [sic] Sergeant Robinson as identified in this investigation
report, be disclosed in some form to Acting Superintendent [...] and Inspector [...] of the QPS Investigation
Review Team before the completion of their investigation.

A copy of the investigation report was provided to the QPS.
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Procedural fairness submission to the CMC

In his procedural fairness submission to the CMC, Robinson asserts that he saw absolutely no
point in making a declaration as to his association and friendship with Hurley. He says that
not only was this ‘indisputable common knowledge’, he had raised the fact of the friendship
to superior officers on multiple occasions when undertaking investigations about complaints
against Hurley. Robinson inferred from these occasions that the response would be on this
occasion that he ‘should professionally go about his job as best he could in the sub-optimal
circumstances of remote policing’.

The Barbara Pilot matter

Barbara Ann Pilot, an Indigenous person living on Palm Island, had alleged that Hurley had run
over her foot in his police vehicle. Pilot was taken to hospital with a significant injury to her foot.
Hurley’s notification of the incident included the statement that Pilot ‘was treated by the hospital
Doctor who believed that it was highly unlikely her injury was caused by a motor vehicle.’

Webber appointed Robinson to investigate the matter. Robinson'’s investigation report dated

1 September 2004 concluded that the comments made by Barbara Pilot were ‘fictitious’, largely
it seems because Ms Pilot was unwilling to talk with local police about the matter. Webber
reviewed Robinson’s report and recommended that, for the matter to be fully completed, some
additional inquiries were required.

In the second investigation report provided by Robinson on 14 October 2004, which included
three additional witness interviews, Robinson maintained that the comments made by Barbara
Pilot were “fictitious’.

In the CMC's view in conducting the investigation and reaching his conclusion, among other
things, Robinson failed to conduct a thorough and impartial investigation. Among other things,

he did not obtain Ms Pilot’s medical records, did not locate relevant witnesses and did not
appropriately interview Ms Pilot and her partner about the complaint. Robinson failed to ask the
doctor whether he had told Hurley that he believed that it was ‘highly unlikely [Ms Pilot’s] injury
was caused by a motor vehicle’. [The doctor’s evidence to the Inquest is that he did not tell Hurley
this.] To support his conclusion, Robinson relied upon his own speculation about the cause of the
injury to Barbara Pilot’s foot and his disagreement with the opinion of the doctor whom he
referred to as a ‘junior medical practitioner’ who is ‘neither appropriately qualified or experienced
to provide an opinion’.

The CMC was advised by the QPS that Robinson’s reports in this matter had been forwarded to
the ESC through, among others the Officer in Charge, Townsville CIB (Kitching) and the Regional
Crime Coordinator (Webber).

Kitching

Kitching told the Inquest he was aware that Hurley and Robinson were friendly™".

Webber, the Acting Assistant Commissioner, the Acting Chief Superintendent and
Williams

There is no evidence from any of these officers about their knowledge of Robinson’s friendship
with Hurley?.

While Webber was not directly asked at the Inquest or by the IRT about whether he knew
Robinson and Hurley were friends, the issue is raised with him at both the Inquest and in
discussions with the IRT, and Webber at no time asserts that he was unaware of the friendship.

111 Inquest transcript, page 772

112 None of these officers were asked during the Inquest or by the IRT about their knowledge of Robinson’s
friendship with Hurley.
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Robinson’s involvement in the investigation

What the police said
Webber

Evidence to Inquest

Webber told the Inquest that Robinson was allowed to be involved in the investigation firstly
because he's a ‘fairly experienced officer’, and secondly because he had local knowledge'.

Evidence to IRT

Webber told the IRT that both the Acting Assistant Commissioner'™* and the Acting Chief
Superintendent knew Robinson was going to Palm Island with the investigation team to assist
the team'.

Webber said that Robinson was never appointed as a member of the investigation team; he was
there to assist by providing information about the island and its occupants'®. Webber said it is
very common for residents of the island to have a number of names or nicknames and to use
different terminology"”. Webber said that in this instance, the people they would normally use
to provide local knowledge, such as the Police Liaison Officer, were all involved in the matter
under investigation'®. He said without access to someone with that local knowledge, it would
have been impossible to progress the investigation'. He said ‘it was necessary to involve
someone that had some local knowledge and ... the determination was made that ... Robinson
was the best person to do that"'?°. Webber did not state who made that determination''.

Webber said that Robinson sat in on the interviews conducted by Kitching and subsequently
took statements based on the information given in those interviews. He said that Robinson took
on a more active role than originally intended, which was ‘simply forced more by
circumstances ... than anything else’?2.

Webber said in hindsight, knowing what subsequently occurred, they probably would have
‘ditched one of the other people on the plane and put another investigator on the plane’ to
assist Kitching'?*. However, he went on to say he did not consider there was anyone else they
could have taken to Palm Island and, while in hindsight they could have reduced the role
Robinson played, they could not have eliminated him completely and effectively investigated
the incident'*. Webber said the investigation could have been delayed if Robinson’s role had
been reduced™.
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113 Inquest transcript, page 750

114 This is inconsistent with the Acting Assistant Commissioner’s evidence.
115 IRT transcript, Webber, tape 1, pp. 13-14

116 IRT transcript, Webber, tape 1, page 16

117 IRT transcript, Webber, tape 1, page 16

118 IRT transcript, Webber, tape 1, page 16

119 IRT transcript, Webber, tape 1, page 16

120 IRT transcript, Webber, tape 1, pp. 16-17

121 The IRT did not pursue the issue of who determined that Robinson was the best person to assist
the investigation.

122 IRT transcript, Webber, tape 1, page 17
123 IRT transcript, Webber, tape 1, page 19
124 IRT transcript, Webber, tape 1, page 20
125 IRT transcript, Webber, tape 1, page 20
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Kitching
Evidence to IRT

Kitching said that Robinson was not appointed to the investigation. He said that Robinson
was serving on Palm Island at the time, and assisted him with his investigation.'*®

Kitching said he asked Robinson to assist with community liaison, finding witnesses and other
people and obtaining statements after Kitching conducted interviews with various people'””.
Kitching considered there was no-one else but Robinson who could have provided this
assistance, as the PLO, Hurley and Leafe had all been involved in the incident™?®. Kitching
said that Robinson was the only police officer who was removed from the incident as he
wasn’t on the island at the time, and was therefore the most appropriate person to assist

the investigation'?’.

Kitching told the IRT that Robinson sat in on the interviews he conducted with all the civilian
and police witnesses and at Kitching’s request, obtained statements from these witnesses for
the sake of obtaining their versions while they were there at the police station.”*° He said that
the purpose of having Robinson present during the interviews was so that he understood the
versions given by the witnesses and was able to then prepare the typewritten statements.
Kitching said it would be ‘ludicrous’ to think that he could conduct an interview and then
expect someone with no knowledge of what evidence was given, to be able to prepare a
statement reflecting that evidence'*.

The IRT asked Kitching whether he would be ‘hamstrung’ if he didn’t use Robinson in the
investigation. Kitching replied that not using Robinson would have had a massive effect, and
that he wouldn’t have had any local knowledge or understanding about the community and
where to find people'2.

Kitching said to the IRT that Webber was aware that Robinson was providing assistance during
the investigation, and did not express any reservations to Kitching's.

When asked whether if he’d known the cause of death at the time, he would still have
requested Robinson to be a part of the investigation, Kitching said ‘at that time yes ... in
hindsight no’ 4. Kitching said when talking about perceptions in hindsight, in an ideal world,
it would probably be advantageous not to have Robinson there, however at the time there
was no alternative'*.

Procedural fairness submission to the CMC

Kitching says that though Robinson did ask some questions this was for the purposes of assisting
the primary interviewer in clearing up ambiguities and dealing with omissions — a common
practice. He insists that Robinson was not an investigator in the matter; he played ‘no principal
role’ and assisted the principal investigator as directed.

Kitching concedes that the use of Robinson was less than optimal from the perspective of bias,
transparency and perception. However, Kitching justifies his use in the context of the ‘scramble
upon the news of the death in custody, the relatively fast moving pace of a distressing

126 IRT transcript, Kitching, tape 1, page 43
127 IRT transcript, Kitching, tape 2, pp. 2-3
128 IRT transcript, Kitching, tape 2, page 5
129 IRT transcript, Kitching, tape 2, page 2
130 IRT transcript, Kitching, tape 1, page 43
131 IRT transcript, Kitching, tape 2, page 5
132 IRT transcript, Kitching, tape 2, page 2
133 IRT transcript, Kitching, tape 2, page 3
134 IRT transcript, Kitching, tape 3, page 36
135 IRT transcript, Kitching, tape 3, page 36
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investigation ... in a local [sic] that was grossly under-resourced in every way, including
suitably qualified police manpower’ and Kitching applying his experience ‘to accumulate every
piece of evidence available’.

Williams

Williams told the IRT he took no part in selecting the investigation team, as it had all been
done prior to his arrival on Palm Island on 20 November 2004'3¢.

In his statement dated 29 November 2004 prepared for the Inquest, Williams said once he
arrived on Palm Island, he was briefed by Webber and Kitching, and examined the statements
and interviews which had been conducted.

Procedural fairness submission to the CMC

Williams notes that Robinson was not involved in the investigation from the time that he
(Williams) arrived on the Island on 20 November 2004 and commenced his inquiries. Robinson
did not take part in any of the re-enactments or the ‘drive around the scene’ — only Webber
and Kitching were involved in those investigative activities, in which Williams took part.
Williams says that Robinson was excluded from the examination of major witnesses.

Acting Assistant Commissioner

Evidence to IRT

The Acting Assistant Commissioner told the IRT he probably wasn't initially aware that Webber
took Robinson to Palm Island with the investigation team but, now knowing that, he supported
the decision one hundred percent'.

The Acting Assistant Commissioner said Robinson was taken due to his currency of local
knowledge of the island and the people, and he was ‘reasonably well accepted by the majority
of residents at Palm Island"*®. He said he was not aware of anyone else readily available in
Townsville that could have fulfilled the role Robinson played'*®. However the Acting Assistant
Commissioner also told the IRT if there was someone else who was independent and had the
local knowledge it would have been helpful to use them to support the investigators, instead of
Robinson™.

The Acting Assistant Commissioner did not discuss the need for independence with Webber or
Robinson, and is not aware whether anyone else did'¥. The Acting Assistant Commissioner said
he didn’t think it would be necessary to discuss the need for independence with Webber as
‘he’s an experienced man and he would know that"™*2.

The Acting Chief Superintendent
Evidence to IRT

The Acting Chief Superintendent told the IRT Robinson was involved in the investigation as
he had extensive local knowledge'* which could be used in locating people and travelling to
locations'*. In response to the IRT’s question about alternative people who could have been
used to provide local knowledge, the Acting Chief Superintendent discussed the potential

50

136 IRT transcript, Williams, tape 1, page 12

137 IRT transcript, the Acting Assistant Commissioner, tape 1, page 20
138 IRT transcript, the Acting Assistant Commissioner, tape 1, page 21
139 IRT transcript, the Acting Assistant Commissioner, tape 1, page 21
140 IRT transcript, the Acting Assistant Commissioner, tape 2, page 27
141 IRT transcript, the Acting Assistant Commissioner, tape 1, pp. 21-22
142 IRT transcript, the Acting Assistant Commissioner, tape 1, page 21
143 IRT transcript, the Acting Chief Superintendent, tape 1, page 13

144 IRT transcript, the Acting Chief Superintendent, tape 1, page 13
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problems which may arise in using someone else. The Acting Chief Superintendent said
someone resident on Palm Island may have some connection to the events giving rise to the
death™, there could be a conflict if ‘Aboriginal Legal Aid’ was used, or there could be conflict
between Palm Islanders and an Indigenous person from another background'®.

The Acting Chief Superintendent said in hindsight, while it could be said Robinson had a link
to the police station, he could not think of any other alternatives available for the immediate
response that was required'. The Acting Chief Superintendent said while Robinson was
stationed on Palm Island, his independence was assured as he was in Townsville when the
incident occurred™®. He maintaind that Robinson was the best choice'®.

The Acting Chief Superintendent said Robinson’s role was managed by Webber'° but he
did not recall any discussion with Webber about Robinson’s role and how he would be
managed®™'. The Acting Chief Superintendent said his understanding was although Robinson
was part of the investigative team in order to provide local knowledge and he did obtain
statements, he didn’t do any of the interviews'>>. When told by the IRT that Robinson was
present during Kitching’s interviews with Hurley, the PLO and other witnesses, the Acting
Chief Superintendent said that there could be reasons for Robinson being present'®.

Procedural fairness submission to the CMC

The Acting Chief Superintendent suggests that the Acting Assistant Commissioner, who held
the permanent appointment as operations coordinator'>*, continued to undertake the
responsibilities of that role during the investigation. In that regard he points to the Acting
Assistant Commissioner’s own response to the IRT about his responsibilities — the Acting
Assistant Commissioner ‘considered his role ... was to keep the Deputy Commissioner and
Commissioner briefed on the progress of the investigation and to ensure all resources

and facilities were provided to the investigators [emphasis added by the Acting Chief
Superintendent]’.

The Acting Chief Superintendent says that the Acting Assistant Commissioner did not require
him to overview the initial investigation team.

He further says that he and the Acting Assistant Commissioner were satisfied with Webber’s
competence to address his (Webber’s) requirements under the OPM.

The Acting Chief Superintendent states that this shared view, together with the role undertaken
by the Acting Assistant Commissioner, removed the need for his contact with Webber.

The Acting Chief Superintendent acknowledges that he was party to activities associated with
the investigation — for example, presence at briefings — but this did not include any direct
supervision of the investigation team.

145 IRT transcript, the Acting Chief Superintendent, tape 1, page 15
146 IRT transcript, the Acting Chief Superintendent, tape 1, page 16
147 IRT transcript, the Acting Chief Superintendent, tape 1, page 13
148 IRT transcript, the Acting Chief Superintendent, tape 1, page 13
149 IRT transcript, the Acting Chief Superintendent, tape 1, page 17
150 IRT transcript, the Acting Chief Superintendent, tape 1, page 14
151 IRT transcript, the Acting Chief Superintendent, tape 1, page 17
152 IRT transcript, the Acting Chief Superintendent, tape 1, page 13
153 IRT transcript, the Acting Chief Superintendent, tape 1, page 17

154 The Acting Chief Superintendent was acting in the position of operations coordinator while the Acting
Assistant Commissioner was acting as Assistant Commissioner.
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The Acting Chief Superintendent advises that he did not indicate to the IRT that Robinson’s role
was to take statements. He is adamant that Robinson’s inclusion on the team was for his local
knowledge and ability to locate people and identify locations. The Acting Chief Superintendent
acknowledges that he said to the IRT that it was his understanding Robinson obtained
statements. However the Acting Chief Superintendent says that this was not a statement about
his understanding of Robinson’s intended role at the time but a reference to his later knowledge
that Robinson had done this.

Robinson

Evidence to Inquest

Robinson told the Inquest he was appointed to the investigation team', but was not asked
and did not say by whom. He also agreed he was part of the team investigating the death'®.

Robinson’s statement

In his statement dated 7 February 2005 prepared for the Inquest, Robinson said on

19 November 2004 he was in Townsville as a result of being on a prisoner escort from Palm
Island the previous day. Robinson said he received a phone call from Hurley at about 11.45 am,
advising him of Mulrunji’s death. Robinson said he called Kitching at about 11.50 am and
Webber at 11.55 am to advise them of Mulrunji’s death. [Neither Webber nor Kitching mention
receiving these calls.]

Robinson said after making the telephone calls, he attended the Townsville CIB and spoke to
Kitching. Robinson said he was provided with travel details for a contingent of police officers
to travel to Palm Island to commence investigations.

Robinson said he undertook the following investigative steps:

On 19 November 2004:

e assisted with interviews conducted by Kitching with Hurley, the PLO, Patrick Bramwell,
Edna Coolburra, and Gladys Nugent

* obtained statements from Gladys Nugent, Patrick Bramwell and Edna Coolburra.

On 20 November 2004:
e attended the Bramwell residence with Kitching to bring Roy Bramwell to the police station

e corroborated Kitching’s interview with Roy Bramwell and then obtained a statement from
Roy Bramwell

e obtained a statement from QAS paramedic Matthew Bolton

e attended Palm Island hospital and spoke to Matthew Bolton and travelled to the airport and
assisted Bolton placing the deceased onto a chartered aircraft

* he was present at the briefing Webber and Kitching gave Williams'’, and provided Williams
with his knowledge of the family and gave an overview of policing strategies on Palm Island.

On 22 November 2004:

¢ attended the hospital on Kitching’s request and spoke to Dr Clinton Leahy and received a
verbal briefing on Mulrunji’s medical history, which was then communicated to Kitching

¢ advised Kitching of information he received from someone in the community about
Mulruniji drinking bleach.
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Interviews conducted by Robinson

It is apparent from the audio-tape-recorded interviews that Robinson’s role in the interviews
was not just to corroborate Kitching. He asked questions in those interviews. A few examples
of Robinson’s questions are as follows:

To Hurley:
Q. And you didn’t land on top of him

Q. Did he ever complain of any medical injuries

To the PLO:

Q. Does he suffer from any medical conditions or anything that you're aware of

To Gladys Nugent:
Q. Alright. So the two of them were sitting in the back of the car and they were fine
Q. So at no time was Chris or [the PLO] aggressive with putting them in the back

To Edna Coolburra
Q. Is [Mulrunji] a big drinker

Other evidence’>®

During an interview with the CMC on 21 January 2008, Robinson was asked about the phone
call he received from Hurley on 19 November 2004. Robinson said he did not make a record
of the telephone conversation but remembered that Hurley said he'd arrested someone and that
person had died at the watch-house. Robinson said he believed Hurley called him as he was the
Officer in Charge of the Palm Island CIB. Robinson said he then called Kitching and Webber,
and got Kitching to call Hurley. Robinson was not sure whether Hurley contacted anyone else.

During that interview with the CMC, Robinson also said that after speaking to Kitching a few
times, Kitching told him when the plane was leaving and to come over. When asked whether
he made a specific request to be involved in the investigation, Robinson said he did not recall
making a specific request, but just assumed his role would be to assist with the investigation.
Robinson said he was selected by senior management to go to Palm Island, but did not say
who specifically selected him. Robinson said there was no discussion of his role or of his close
working relationship or friendship with Hurley. Robinson considered his role was to attend

to jobs as tasked and he was basically there to assist the senior investigators. Robinson also
mentioned he was there to corroborate the interviews until other investigators arrived and to
provide local knowledge. Robinson said he did not get any specific instructions about his role
in the investigation.

During a further interview with the CMC on 22 January 2008, Robinson said he was detailed
to assist in the preparation of a report for the Coroner, which was completed by Kitching.

Procedural fairness submission to the CMC

In his procedural fairness submission Robinson says he was made aware of Kitching’s choice
to use him. He believes he was chosen for the benefit of his experience as a detective, his
knowledge of Palm Island, his good rapport with the community and because he had received
a reference from the Community Justice Group for the ‘significant decline of complaints
against police reported to their office’.

Robinson says that he was not to be used as an investigator but to assist Kitching ‘in the
accumulation of as much intelligence as possible in the investigation’. In the latter regard he
points, for example, to his assistance in locating people given that there is a total absence of

158 These interviews were conducted in the course of investigating other complaints about Robinson’s conduct.
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street signage and house numbering on Palm Island. He says that no-one had his level of local
knowledge. Robinson asserts that had he not been assisting, it would have been impossible for
Kitching to locate the required community witnesses in the necessary short period of time.

Robinson acknowledges that ‘things are done differently know’ [sic]. He suggests, for example,
this might mean that Kitching might try ‘to use (by remote)’ his community knowledge and use
other suitably experienced investigators to assist in the investigation.

Robinson points to ‘the emergent organised chaos of preparation for the departure of the
investigation team to Palm Island and the context of the ‘relatively fast moving pace of a
distressing investigation’ to explain the choice to use him.

In relation to his involvement in interviews, Robinson asserts that it is ‘commonplace, if not
normal practice’ for an officer assisting the primary interviewer to, for example, clear up any
ambiguities or deal with matters that may have been missed.

Robinson also points out that it was only after the passing of significant time — during which
the destruction of the interview tape-recordings in the fire at the police station became public
knowledge — that complaints were lodged alleging impropriety on the part of Robinson in the
interviews. He suggests that it is absurd that he would stand over witnesses knowing the
interviews were being recorded.

IRT findings

General findings

The IRT made the following general findings and comments about Robinson’s involvement
in the investigation:

Given D/Sgt Robinson’s association with S/Sgt Hurley it would have clearly been a
preferred course to exclude him from the investigation but to have him assist with local
knowledge only ...

Investigators were placed in an unenviable position. It was crucial to obtain as much
information as quickly as possible and to do so required local knowledge. Anyone
with this local knowledge also had a relationship, in some form or another, with
S/Sgt Hurley ...

The Service has reviewed its practices with respect to this type of incident. Even after
this review, any investigator whether from the QPS or the CMC, and even if assisted
with ATSI or other suitable support persons, will require the assistance of someone with
local knowledge if an investigation is to be thorough. This then infers that the test for
investigators is how to manage the use of local resources to ensure the investigations
remain, and are seen to remain, independent ...

Investigators were also faced with the logistical problem of resourcing investigations

and the taking of statements. In this instance D/Sgt Robinson was used as there were
little or no other practical solutions available to D/S/Sgt Kitching. Had another officer
been available to assist with investigations, and D/Sgt Robinson used solely to assist
with local knowledge, increased confidence in the integrity of the process would have
followed. Having said this, only a limited number of officers could be sent to Palm Island
quickly and D/Inspector Webber was liaising with the family of the deceased while
D/S/Sgt Kitching took primary responsibility for the investigation ...

Competing interests faced investigators and police managers: the need for timely
response and timely evidence gathering verse the need for the process to be seen to
be as independent as possible.

54 CMC REVIEW OF THE QUEENSLAND POLICE SERVICE'S PALM ISLAND REVIEW



Recommendations re individual officers

The IRT recommended that Webber and Kitching both receive guidance and that no action
against Williams is warranted.

The IRT recommended that the Acting Chief Superintendent be chastised and receive guidance
in relation to a number of specific issues, including his failure to give directions or advice to
Webber or Kitching about the role of Robinson or how Robinson was to be managed. The IRT
note that the Acting Chief Superintendent has retired from the QPS.

The IRT made no specific recommendations in relation to the Acting Assistant Commissioner
and no findings or recommendations were made in relation to Robinson.

These findings will be discussed in Part 5.

CMC comment

Robinson’s conflict of interest as a friend of Hurley’s

In the CMC’s view, the evidence supports the conclusion that Robinson’s friendship with Hurley
created a conflict of interest, which he failed to declare as he was obliged to do by the Code of
Conduct.

Robinson asserted that he felt he could conduct a fair and impartial investigation of Hurley. In the
CMC's view, an examination of Robinson'’s investigation in the Pilot matter and his statements
in relation to the Clay investigation suggest, at the least, a clear perceived conflict of interest.

Robinson had an obligation to formally disclose the conflict even though he said that ‘senior
police’ knew of the friendship and that he had previously expressed reservations to Webber
and Kitching about investigating Hurley.

Robinson’s failure to raise the issue of his conflict of interests formally again with Webber and/
or Kitching, along with the fact that he called both Webber and Kitching and attended the
Townsville CIB shortly after Hurley advised him of Mulruniji’s death, is inconsistent with his claim
that he previously raised concerns with Webber and Kitching about investigating Hurley and
that he thought he should not be put in a position where he has to investigate Hurley. It is noted
that Robinson has also claimed that he was chosen by Kitching and had no capacity to refuse.

The evidence also suggests that Webber, and certainly Kitching, knew that Robinson and
Hurley were personal friends and that they also should have been aware that Robinson had
recently failed to properly investigate a complaint against Hurley'®. Even if Webber and
Kitching were unaware of Robinson’s friendship with Hurley, the evidence indicates they knew
he was from the same police establishment as Hurley and should have taken steps to satisfy
themselves about any possible actual or perceived conflict of interest on the part of Robinson
that might have impacted adversely on the integrity of the investigation.

The evidence suggests that Robinson’s conflict of interest was such that it should have prevented
him from any involvement whatsoever in the investigation. In other words the CMC's view is
that the integrity of the investigation could not have been preserved by judicious management
of Robinson’s involvement.

159 Robinson’s initial investigation report was sent back to him by Webber to conduct further inquiries.
Kitching was aware of the fact that further inquiries had been requested.

We also note a letter from the ESC dated 4 December 2008 responding to our recommendation that
consideration be given to taking disciplinary action against Robinson in relation to the Pilot investigation.
The Assistant Commissioner of the ESC states:
While not mentioned in your letters, what is more concerning from the QPS perspective is that none of
these issues were identified by overviewing officers. D/Sgt Robinson’s reports were forwarded through the
Officer in Charge, Townsville CIB, the District Officer, Townsville District, the Regional Crime Coordinator,
Northern Region, the Acting Assistant Commissioner, Northern Region.
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It is not clear from the information we have been provided whose decision it was to involve
Robinson in the investigation. In any event Webber and Kitching had a responsibility to ensure
the impartiality of the investigation.

Williams also had a responsibility to identify whether there were any matters that might
adversely affect an impartial investigation'. In the CMC's view, once Williams knew that
Robinson was from the same police establishment as Hurley and found out that Robinson
had been involved in the investigation'', he should have taken steps to satisfy himself about
any possible conflict of interest on the part of Robinson and its impact and then deal with
the situation.

There is no evidence that any of the officers — Webber as officer in charge, Kitching as
primary investigator or Williams representing the ESC — gave any consideration to Robinson’s
conflict of interest or the impact of any involvement by Robinson upon the impartiality of

the investigation.

Robinson’s involvement in the investigation

Though it is not clear how he became involved in the investigation, the evidence indicates that
it was Robinson who made initial contact with Kitching and Webber, at first by telephone and
then by attending the CIB office in Townsville where he took up with both of them.

The IRT rely upon the need to obtain information as quickly as possible and the need for local
knowledge to do that, as well as logistical problems in relation to investigative support for
Kitching, to justify Robinson’s involvement in the investigation.

In their evidence to the IRT, Webber and Kitching argued that Robinson was not appointed to
the investigation team. We note that this assertion was not made at the Inquest, and is contrary
to Robinson’s evidence to the Inquest that he was appointed to the team.

The objective evidence supports, contrary to the evidence of both Webber and Kitching, that
Robinson was part of the investigation team and his involvement in the investigation was more
than providing local knowledge or simply acting as a corroborator and taking statements.

Other options for local knowledge and investigative support

The IRT comments not only that it would have been appropriate for Robinson to assist with
local knowledge, but that Webber and Kitching had no alternative but to use Robinson because
there were little or no other practical alternative solutions available. Yet, if it is accepted that
such was the case, the IRT did not consider what steps should have been taken by Webber and
Kitching to carefully manage Robinson’s involvement in the investigation.

In the CMC's view, there were sources of local knowledge other than Robinson available to
the investigation team, and finding one would not have delayed the investigation as has been
argued. There is no information that suggests that the investigation team (or the IRT) gave any
real consideration to alternative sources of local knowledge, such as:

* Acting Senior Constable Tonges, who was on Palm Island at the time and had been
stationed there since April 2003
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160 Section 1.17 OPM

161 Williams would have become aware of Robinson’s role in the investigation through the briefing he received
from Webber, Kitching and Robinson upon his arrival, and after reviewing the interviews and statements
which had been conducted at that point.
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e the list of local ATSILS contacts'®?, support persons and interpreters which must be
maintained under sections 6.3.6 and 6.3.4 of the OPM'®

* the Community Justice Group (who Robinson said were present when witnesses signed
their statements'®*)

* Senior Sergeant Dave Dini, a cross-cultural liaison officer also was identified by the Acting
Assistant Commissioner as someone who may have been able to identify appropriate
support people'®®, and may have been able to also identify appropriate sources of
local knowledge.

As an officer stationed on Palm Island, Robinson himself would have been aware of alternative
sources of local knowledge available on Palm Island, and could have advised Webber and
Kitching accordingly.

The IRT states that anyone (other than Robinson) with the required local knowledge also had a
relationship, in some form or another, with Hurley. We accept that someone with current local
knowledge may have had some relationship with, or at least know, Hurley as a result of living
or working on Palm Island. However, there is a significant difference between someone who
merely has a working relationship with Hurley or someone who knows Hurley from living on
Palm Island and someone with a personal friendship.

It was also argued that Robinson was the most appropriate person to provide local knowledge,
as he was not present on Palm Island at the time of Mulruniji’s death, and therefore was the only
police officer who was completely independent’®. However, other officers on the island at the
time were not on duty and there is no suggestion that they were in any way involved with the
circumstances of Mulruniji’s death. Nor is there any suggestion that they were close friends

with Hurley. It would have been preferable to use, for example, Tonges'®” rather than Robinson
(or indeed another source of local knowledge independent of the QPS).

In the CMC’s view, the mere fact that Robinson was not present on Palm Island at the time of
Mulrunji’s death is insufficient to justify his involvement in the investigation. The conflict of
interest created by Robinson’s friendship with Hurley is the overriding consideration, as was
highlighted by his investigation of Barbara Pilot’s complaint'®®.

162 While the IRT state that ‘ATSI Legal Aid field officers were involved in the process from the outset’, no
information has been provided about how the officers were used, apart from providing assistance in
notifying Mulrunji’s family of his death. Webber told the IRT that ‘Legal Aid’ was advised of the matter and
had the opportunity to participate but the Legal Aid representative was the daughter of the Mayor and her
brother died in jail, so she was unable to provide any assistance. Presumably, if ATSILS were involved in
the process from the outset, those officers would be in a position to provide local knowledge, with the
advantage of being independent of the QPS.

163 Although at the Inquest (page 1279), Hurley said he did not maintain these lists and said they mainly used
the Community Justice Group, he said it would be impractical to maintain such lists as on Palm Island you
could basically list the whole community. He said it was not difficult to find support persons. If they had
been in existence, these lists could have been consulted to quickly locate people who could provide the
required local knowledge, with the advantage of being independent of police. However, none of the
members of the investigation team seem to have turned their mind to the issue and inquired about whether
Hurley maintained such lists.

164 Robinson’s statement to the CMC indicates that he arranged for members of the Community Justice Group
to be present when a number of witnesses were signing their statements. Presumably, as members of the
Community Justice Group were available to witness the signing of statements, they would also be in a
position to provide local knowledge, with the advantage of being independent of the QPS.

165 IRT transcript, the Acting Assistant Commissioner, tape 2, page 7
166 IRT transcript, Kitching, tape 2, page 2; IRT transcript, the Acting Chief Superintendent, tape 1, page 13

167 While we cannot be certain of Tonges’ relationship with Hurley, there is no evidence to suggest they shared
a close personal friendship, like Hurley and Robinson, and he’d had no involvement in the arrest or
detention of Mulruniji.

168 See text box relating to Robinson’s investigation of Barbara Pilot’s complaint against Hurley.
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Further, while Webber said that Robinson was used by the investigation team as he
understood local terminology and nicknames'®, Robinson stated in evidence to the Inquest
that he still experienced communication difficulties with Aboriginal witnesses and sometimes
misunderstood them."”® This is a candid but concerning admission from an officer stationed
on Palm Island. It also calls into question the usefulness of Robinson to the investigation team,
if, as was indicated, Robinson was involved due to his ‘local knowledge’.

The evidence suggests that if Webber and Kitching, who were both experienced investigators,
had gone through a thorough process of planning the investigation and given proper
consideration to the various sources of local knowledge already available on the Island,

it would have been appropriate to use one of those sources and to assign an officer from
Townsville with appropriate investigative experience — for example, one of Kitching’s officers
from the CIB, to assist Kitching. Webber himself acknowledges in hindsight that someone else
should have been on the plane to assist Kitching.

Summary of CMC assessment

Initial police investigation

Robinson’s friendship with Hurley created a conflict of interest which he should have declared.
In the CMC’s view, Robinson clearly should not have been involved in the investigation in
any way.

Both Webber and Kitching should have realised that Robinson had a conflict of interest that, at
the very least, would adversely impact upon the perception of impartiality of the investigation.

Robinson’s alleged experience and local knowledge should not have been the overriding
consideration in the minds of Webber and Kitching. In any event there were alternatives —
both for an experienced investigator and to provide local knowledge. Yet the evidence suggests
that Webber or Kitching did not consider using anyone else to assist the investigation team but
simply used Robinson as he was a convenient resource. Williams also had an obligation to
identify whether there were any matters that might adversely affect an impartial investigation,
but did not do so.

First and foremost in the minds of Webber, Kitching and Williams should have been the need
to conduct an impartial investigation and to be seen to do so.

IRT findings

The IRT acknowledge that Robinson’s friendship with Hurley made it unsuitable for him to have
actively participated in the investigation — that is, they implicitly acknowledge that it represented
a conflict of interest for Robinson, which reduced confidence in the integrity of the investigation.

However, they justify Robinson’s involvement in the investigation by accepting uncritically the
investigators’ statements about the need for local knowledge and the lack of other practical
alternatives. They don’t explore what other options were available or who made the decision
to involve Robinson in the investigation.

This uncritical acceptance of evidence without testing it leads the IRT into factual error — as
noted above, other sources of local knowledge were available. Even if there had, in fact, been
no other options, the IRT did not consider what steps should have been taken to carefully
manage Robinson’s involvement in the investigation. Their use of leading questions further
strengthens the impression that they are justifying Robinson’s involvement.

In acknowledging the conflict of interest issue but not holding the investigators accountable for
ensuring the impartiality of the investigation, the IRT has failed to investigate this allegation
thoroughly and impartially.

58

169 IRT transcript, Webber, tape 1, page 16
170 Inquest transcript, pp. 1325-1326
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Kitching’s appointment as investigator

While the IRT asked the individual officers some questions in relation to Kitching’s appointment,
they did not consider the issue in detail or make any findings in relation to the appropriateness
of Kitching’s appointment. It is not clear why the IRT did not consider the issue. For the sake of
completeness the CMC has done so.

Evidence

Webber appointed Kitching to investigate Mulrunji’s death. Webber said Kitching was a senior
officer he felt could appropriately and properly carry out the investigation. He said Kitching

was the most senior and experienced officer available to conduct the investigation, and was the
same rank as Hurley. Webber said he believed Kitching had met Hurley, but did not ask Kitching
whether he knew Hurley before he made the appointment. Webber said he had faith in Kitching’s
professionalism and if Kitching thought his relationship with Hurley was one of friendship rather
than on a sound professional basis, Kitching would inform him accordingly. Webber said ‘I believe
if Senior Sergeant Kitching was uncomfortable with conducting the investigation I'd have every
faith that he would advise me that he considered that it was a conflict of interest’.

Kitching said he knew Hurley reasonably well in a professional sense, but did not consider Hurley
a personal friend. He did not disclose the relationship when he was appointed to investigate the
matter, because he didn’t think it would be relevant as he conducted a fair investigation.

IRT comment

The IRT commented that Webber selected Kitching as the primary investigator and Kitching
indicated at the Inquest that he knew Hurley but that they were not friends. The IRT also noted
that Kitching agreed he was one of the very few officers that could have been selected from
Townsville to undertake the role, otherwise an officer from another area would have to undertake
the investigation.

The IRT does not make any further comments or findings in relation to the appropriateness of the
appointment of Kitching.

CMC comment

The CMC is of the view that under the circumstances, it was acceptable for Kitching to be
appointed to investigate the circumstances surrounding the death of Mulrunji. In that regard we
note the following:

¢ Kitching was an officer of sufficient experience, with sufficient criminal investigation
background; in particular, as Webber describes it, in ‘homicide-related offences’. Though
Kitching had not investigated deaths in custody he had over-viewed a lot of ‘injury in custody
investigations’ and investigated many suspicious deaths.

¢ Kitching was of appropriate rank and was not from the same police establishment as the
officers involved in the incident.

¢ The situation required the investigating officer to attend the scene that day. It would have been
difficult to appoint any other officer with appropriate rank and experience who would be able
to get to Palm Island that day.

e Kitching’s prior involvement with Hurley was a professional one and did not involve any
personal relationship.

Any perceived conflict of interest could have been appropriately managed, including through the
oversight by an Inspector from the ESC. The fact that this did not occur does not negate that it was
acceptable to appoint Kitching.

While in the circumstances Kitching was an appropriate appointment, Webber seems not to have
recognised his responsibility for ensuring the appointment of an independent senior investigator,
but, in effect, relied upon Kitching.
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ALLEGATION 2: HURLEY TRANSPORTING INVESTIGATORS
Background

The Acting State Coroner was concerned that the investigation’s appearance of impartiality
was undermined by Hurley, the officer most likely to be under investigation, meeting the
investigating officers at the airport on their arrival and transporting them to the police station,
and driving the investigators to the scene of Mulruniji’s arrest the following day'”".

In terms of official police procedure, in addition to the general obligations previously
outlined'”?, the OPM at the time:

» specified that the regional crime coordinator was directly responsible for the investigation

e did not specifically require investigators to record conversations with witnesses, but did
require that interviews with suspects for indictable offences be electronically recorded
where practicable'

* provided that members who may be required to give evidence of conversations, events or
occurrences should compile relevant notes at the time of the conversation, event or
occurrence or as soon as practicable thereafter'”*

* provided that statements from witnesses should be as comprehensive as possible and be
obtained at the earliest practicable opportunity'.

The IRT formulated the allegation ‘Hurley transporting investigators’ which deals with Hurley
meeting the investigators at the airport, and Hurley driving the investigators to the scene of
Mulrunji’s arrest.

Transfer from airport

Context

On 19 November 2004, Hurley and Leafe met the investigation team at the airport, and
transported the nine officers who made up the team to the police station. Two vehicles were
apparently used to transport the investigation team, a four-wheel drive (or dual-cab vehicle)
and a mini bus. From the information available to the CMC, we cannot be certain who was
transported in which vehicle, but it appears that Hurley drove the four-wheel drive containing
Webber, Kitching and possibly Robinson'”®, and Leafe drove the mini bus containing the other
six officers.

A photocopier technician, Mr David Murray, who arrived on Palm Island earlier that day says
he was picked up at the airport by two young constables.

171 Finding of Inquest, page 10; section 46 comments, number 33

172 See Chapter 4: Background to the initial QPS investigation: requirements for investigations into deaths in
custody.

173 Section 2.14.2 OPM
174 Section 2.13.8 OPM
175 Section 2.13.1 OPM

176 Due to the lack of record about the trip and the fact that Robinson was not interviewed by the IRT, we
cannot be sure whether Robinson travelled in the vehicle with Hurley. Kitching said he was pretty sure
Hurley drove him, Webber, Robinson and the forensic coordinator. Robinson said he did not know if
Hurley picked him up and believes he was driven by another person as he had the most baggage.
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Key issues

In the CMC’s view, Hurley transporting the investigating officers from the airport raises the
following issues:

e What action, if any, did Webber or Kitching take to ensure that appropriate transport
arrangements were made for the investigation team?

*  Was it appropriate for Webber as the regional crime coordinator and Kitching as the
primary investigator to allow Hurley — the person most likely to be under investigation —
to transport members of the investigation team, particularly the senior officers? Was there
any alternative?

e Did Webber and Kitching consider how Hurley driving them might impact on community
perceptions of the investigation and its impartiality?

e What action did Webber and Kitching take to minimise the impact of Hurley transporting
them?

What the police officers said
Webber

Evidence to Inquest

At the Inquest, Webber said he could not recall if Hurley picked him up from the airport, but
that ‘If he did, | don’t really have a problem per se with it, in the sense that there are only a
limited number of officers there’””. Webber said ‘in one sense, it actually took him away from
the scene’ and Hurley ‘was going to be interviewed anyway’78.

Webber agreed that Hurley picking up the investigation team from the airport would ‘possibly’
cause some sense of distrust in the community about the independence of the investigation'””.

Evidence to IRT

Webber told the IRT he had no conversation with Hurley prior to his arrival on Palm Island on
19 November 2004'°. Webber said to his understanding, no instruction was given to Hurley
to pick up the investigation team and he assumed that Hurley made the decision himself’®'.
Webber confirmed that he travelled in a vehicle with Hurley, he thinks Kitching was also there,
but was not sure who else was in the vehicle'®.

Webber said he didn’t think they spoke much on the drive from the airport to the police station,
but there was some conversation about what the investigation team was going to do. They
discussed the role of the Tactical Crime Squad in taking over the general policing functions

and safety concerns once it became known that there had been a death in the watch-house'®.

Webber said that if they had not travelled with Hurley, someone would have had to make two
or more trips and in any event, they would either have to use one of the officers that were
implicated in the investigation, or go outside the QPS and attempt to have someone from
another government agency assist'®*.

177 Inquest transcript, page 743

178 Inquest transcript, page 743

179 Inquest transcript, page 743

180 IRT transcript, Webber, tape 1, page 23
181 IRT transcript, Webber, tape 1, pp. 23-24
182 IRT transcript, Webber, tape 1, page 26
183 IRT transcript, Webber, tape 1, pp. 26-27
184 IRT transcript, Webber, tape 1, pp. 24-25
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Webber said he rejects the implication there is something necessarily improper about Hurley
attending the airport. He said people can make whatever they want of a particular situation, but
the investigation team had to get to the police station as quickly as they could, and there were
no taxis or other public transport available'®. Webber said when they arrived on Palm Island,
they had no preconceptions about the circumstances of the death and they were not there to
investigate Hurley's°.

Webber said he does not agree with the Acting State Coroner’s comment that Hurley meeting
the investigation team at the airport undermined the investigation’s appearance of impartiality,
as they had to meet sometime'®”. Webber said ‘I believe it would have been considerably
even more problematic subsequently if we'd actually left ... Senior Sergeant Hurley alone at
the ... scene”®,

Kitching
Evidence to IRT

Kitching told the IRT he hadn’t had any discussions with Hurley prior to arriving on the Island
and he didn’t make any logistical arrangement in relation to transport'®°.

Kitching said he was ‘pretty sure’” Hurley drove him, Webber, Robinson and the forensic
coordinator from the airport to the police station'® which took five to ten minutes'". Kitching
said there certainly would have been discussions during the car trip, but that to his memory the
discussions did not involve the death itself or the circumstances surrounding it'*2. Kitching did
not make any notes of the conversation'.

Kitching said he ‘didn’t even think about’ the appropriateness of Hurley picking them up from
the airport and it was just a means of getting from one place to another'**. When asked about
whether it was appropriate in hindsight, Kitching said that in an ideal world, someone else
would have picked them up, but they were on Palm Island and ‘you cannot get resources to
Palm Island promptly”™®.

Procedural fairness submission to the CMC

Kitching says that during the ‘scramble’ neither he or Webber turned their minds to transport on
the island which had not suggested itself as a priority.

Robinson

Other evidence

In an interview with the CMC on 21 January 2008, Robinson said he did not know if Hurley
picked him up from the airport and claimed Hurley may have transported the other officers to
the police station. Robinson believes he was driven by another person, as he had the most
baggage on the plane.
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185 IRT transcript, Webber, tape 1, page 24
186 IRT transcript, Webber, tape 1, page 23
187 IRT transcript, Webber, tape 1, page 25
188 IRT transcript, Webber, tape 1, page 23
189 IRT transcript, Kitching, tape 2, pp. 8-9
190 IRT transcript, Kitching, tape 2, page 12
191 IRT transcript, Kitching, tape 2, page 16
192 IRT transcript, Kitching, tape 2, pp. 11-12
193 IRT transcript, Kitching, tape 2, page 15
194 IRT transcript, Kitching, tape 2, page 13
195 IRT transcript, Kitching, tape 2, pp. 13-14
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During Lex Wotton’s trial in 2008, Robinson said he made no arrangements in relation to any of
the transport relating to the investigation team arriving on Palm Island. Robinson said he didn’t
organise for Hurley to pick up the investigation team from the airport and he didn’t know what
arrangements were made. Robinson agreed he took no steps to prevent Hurley from picking up
the investigation team.

Arthy

Evidence to IRT

Arthy told the IRT he does not remember who picked him up from the airport, but that there
were two vehicles, a four wheel drive driven by Hurley and a mini bus'®. Arthy thought that
Webber and Kitching travelled with Hurley and the others, including himself, travelled in the
mini bus.

Acting Assistant Commissioner

Evidence to IRT

The Acting Assistant Commissioner told the IRT he gave no directions and had no role in
organising the transport for the investigators on Palm Island'””. The Acting Assistant Commissioner
said the airport is some kilometres from the police station and while one of the other officers
could have gone to pick up the investigators, all the officers at the station were somehow
involved'® in the incident'”.

The Acting Assistant Commissioner said the only alternative to having a police officer pick up
the investigators from the airport would be to ask some other government employee, but that
would be unusual®®.

Acting Chief Superintendent
Evidence to IRT

The Acting Chief Superintendent said the police station is a considerable distance from the
airport. He said there is no public transport or taxi service on Palm Island and the normal process
when arriving on Palm Island is to contact the police?®'. The Acting Chief Superintendent noted
that there were few police on Palm Island at the time and they were all involved in the incident,
so through necessity one of the officers had to pick up the investigators from the airport?%2.

The Acting Chief Superintendent said the investigation team had to be expeditious and it was
necessary to get from the airport to the station quickly to commence the investigation®®.

196 IRT transcript, Arthy, page 9
197 IRT transcript, the Acting Assistant Commissioner, tape 1, page 28

198 The Significant Event message identified Hurley, the PLO and Leafe as being involved in the circumstances
surrounding the death of Mulrunji, but made no mention of the involvement of any other officers, who
were not on duty at the time.

199 IRT transcript, the Acting Assistant Commissioner, tape 1, pp. 30-31
200 IRT transcript, the Acting Assistant Commissioner, tape 1, page 29
201 IRT transcript, the Acting Chief Superintendent, tape 1, pp. 27-28
202 IRT transcript, the Acting Chief Superintendent, tape 1, pp. 28-29
203 IRT transcript, the Acting Chief Superintendent, tape 1, page 30
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What the independent witness said
David Murray
Interview with CMC

Mr David Murray is a photocopier technician who was present in the Palm Island police station
on 19 November 2004. In an interview with the CMC on 12 December 2006, Mr Murray told
the CMC he arrived on Palm Island on the morning of 19 November 2004 sometime around
10:30 and was picked up at the airport by two young constables.

Mr Murray said after he had conducted his repairs, he waited at the airport for a plane for
some time. He said the plane he caught back to Townsville was the plane which brought the
investigators over to Palm Island.

IRT findings

The IRT found that there did not appear to be any reasonable alternative for transporting the
investigation team. They also found:

Palm Island did not have any infrastructure available that the QPS could have reasonably
used in the circumstances in terms of transporting nine officers and their equipment.

In normal circumstances, investigators would have little or no contact with officers
involved in similar incidents until such time as they were ready to interview or record
conversations. However, at remote or rural communities like Palm Island, the logistical
reality is that officers involved in the incident may need to be used ...

Although S/Sgt Hurley was clearly a person of interest, in practical terms no investigation
had commenced when he met officers at the airport. D/Insp Webber or S/Sgt Kitching
could have tape-recorded any conversation with S/Sgt Hurley, but this type of safeguard
would require tape recording of all conversations from first point of contact with all
possible persons of interest and would present a considerable logistical problem.

This type of safeguard also has limits: it does not stop collusion in totality.

From a practical perspective, a local officer was best suited to providing transport.
Resources on the Island were limited and this presented a specific problem where officers
involved in the incident were required to assist investigators with logistical matters.

CMC comment

In the CMC’s view, the integrity of the investigation was compromised when Hurley, the officer
most likely to be under investigation, met the investigation team at the airport and transported
them to the police station.

The IRT itself endorses the essential principle that ‘in normal circumstances, investigators would
have little or no contact with officers involved in similar incidents until such time as they were
ready to interview or record conversations’ but argue that in remote places such as Palm Island
officers involved in the incident may need to be used. In fact, other more appropriate options
were available.

The evidence does not suggest that any consideration was given to how the investigation team
would be transported once they arrived on Palm Island, and when Hurley met the team at
the airport, whether it was appropriate for Hurley to transport the investigation team.

The IRT makes reference to the failure of any senior officer to take charge of, or make
arrangements for logistical components of this investigation. However, the problem here was
that there were alternatives available, but it seems that Webber and Kitching simply did not
consider them.
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Other options for transporting the team

Officers Tonges and Steadman were present on the island on 19 November 2004 and had not
been on duty at the time of the incident. They could have picked up the investigation team in
the two police vehicles, or one of them could have made two trips if necessary. We also note
the evidence of Mr David Murray, who was picked up by Tonges and Steadman®*. Clearly, if
two off-duty officers were able to pick up Mr Murray from the airport, they could have picked
up the investigation team. We note that neither the individual officers nor the IRT make any
mention of the fact that Tonges and Steadman were present on the island on 19 November 2004.

At the very least, it would have been preferable for the officers responsible for the investigation,
Webber, Kitching, and Robinson?® to have travelled in the vehicle with Leafe rather than
with Hurley.

The IRT’s finding ‘There does not appear to be any reasonable alternate method that could have
been used to transport the Townsville investigation team’ is not supported by the evidence.

Recording of conversation

The investigation’s appearance of impartiality was further compromised by the failure of any
officer to make a record of the conversation which occurred during this trip.

The conversation could have been electronically recorded, notes could have been taken by
Webber or Kitching in their police note books either while they were in the car or once the
team arrived at the station, or during an interview Hurley could have asked for and stated for
the record, what was discussed during the trip. The IRT itself acknowledged ‘questioning of
officers to clearly outline the nature of any conversations that were had at a later record of
interview is another means of ensuring an investigation is seen to be independent’.

‘In practical terms no investigation had commenced’

While the team may not have physically started ‘investigating’” the matter when they arrived at
the airport in terms of inspecting the scene and interviewing witnesses, investigators had been
appointed, a team had been assembled, and the team had travelled to Palm Island. It is not
clear when the IRT considers the investigation would have actually ‘commenced’, whether it
was when the team arrived at the police station or when the first interview was conducted.

In any event, the IRT’s finding ignores the issue of the perception arising from Hurley
transporting the officers.

The IRT’s comments about the ‘considerable logistical problem’ presented by the need to
tape-record ‘all conversations from first point of contact with all possible persons of interest’
does not pay heed to the focus given to recording conversations by the OPM — particularly
since Hurley was not just one of ‘all possible persons of interest’ but was clearly of particular
interest. The reference to tape-recording the conversation also ignores that a record could have
been made in their police note books or during a subsequent recorded interview with Hurley.

204 See Steadman’s evidence at the re-opened Inquest on 10 March 2010.

205 It is not clear whether Robinson travelled in the vehicle with Hurley.
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Failure to consider community feeling

It appears that Webber and Kitching did not consider what impact that Hurley transporting the
investigators might have on community perceptions of the impartiality of the investigation —
despite their awareness of likely safety concerns once the death in the watch-house became
known?%. Webber did acknowledge at the Inquest the possibility that Hurley picking up the
investigation team from the airport could cause some distrust in the community about the
independence of the investigation but appears to step back from this in his evidence to the IRT.

Driving to the scene of the arrest

Context

On 20 November 2004 Hurley drove Kitching, Webber, Williams and Tibbey to the scene of
Mulrunji’s arrest. The purpose was so that Hurley could give evidence to the investigators about
the events that occurred surrounding his arrest of Mulrunji and during the trip to the police
station, and Tibbey could take photographs of the scene.

Key issues
In the CMC's view, Hurley transporting the investigators to the scene raises the following issues:

* Was it appropriate for Webber, Williams or Kitching to allow Hurley to drive them to the
scene and was there any alternative?

e Did Webber, Williams and Kitching consider how Hurley driving them to the scene might
impact on community perceptions of the investigation and its impartiality? Did they take
any action to minimise the impact of Hurley being seen with the investigators?

* Weren't any notes taken of conversations during this time?

A separate but related question is:

*  Why wasn’t the PLO also taken back to the scene of Mulrunji’s arrest?

What the police said
Webber

Evidence to Inquest

At the Inquest, Webber stated that he, Williams, Kitching and Hurley went to the scene of the
arrest on 20 November 2004, and he did not recall whether the trip was recorded”.

Evidence to IRT

Webber told the IRT he was ‘completely bemused’ by the Acting State Coroner’s comment?®,
He said he was not sure how they could conduct an investigation without actually taking
people to the scene, and Hurley was the person who could show them exactly where
everything occurred and where the arrest was made*”. Webber agreed that the PLO could
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206 Webber told the IRT he was concerned about the potential for unrest on the island (IRT transcript, Webber,
tape 2, page 21). He also told the IRT that on the drive from the airport to the police station, there was
some conversation about what the investigation team was going to do. Webber said they discussed the role
of the Tactical Crime Squad in taking over the general policing functions and safety concerns once it
became known that there had been a death in the watch-house (IRT transcript, Webber, tape 1, pp. 26-27).

207 Inquest transcript, page 751

208 He was referring to the Acting State Coroner’s comment about Hurley driving the investigators to the scene
undermining the appearance of impartiality of the investigation.

209 IRT transcript, Webber, tape 1, page 27
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also have shown them where the arrest took place, but he was similarly involved and there
were difficulties in conversing with the PLO*°. Webber said he believed Hurley was the best
person to show them where the arrest occurred?'.

Webber said he could not recall whether Kitching recorded Hurley taking them to the scene
and recounting his story, but he doesn’t think Kitching did*'2.

Kitching
Evidence to IRT

Kitching initially told the IRT he didn’t think Webber and Williams accompanied him on the
trip to the scene of the arrest, but after looking at his statement Kitching indicated that Webber,
Williams, Tibbey and Hurley were all present?®. Kitching said the purpose of the trip was to
enable him to identify everything he possibly could from the moment Mulrunji came into
police custody until the time of his death. Kitching said at that time, there was absolutely no
indication of what caused Mulruniji’s death, so he had to try to identify as best he could all the
circumstances leading up to that?™.

Kitching said he certainly remembered having a conversation in the vehicle but he did not tape
record the conversation because he’d already obtained a full version from Hurley on tape?®.

Kitching also said he did not make any notes of the actual conversations and agreed with the
IRT’s comment that he just recorded times and places?'®.

Williams

Evidence to Inquest

Williams told the Inquest he didn’t speak to Hurley during the drive to the scene of the arrest.
He said the purpose of the drive was to see the actual route taken, where the incidents
occurred and for Kitching to obtain photographic evidence along the way?". Williams said
‘there was conversation of course’ and Hurley pointed out where the incidents occurred,
where the arrest occurred, where the van was parked and where Mulrunji had come from?'.

Evidence to IRT

Williams told the IRT the idea of the trip was for Kitching to obtain photographic evidence of
where every step happened from the time Mulrunji was arrested, to when he arrived at the
watch-house. Williams said the only way you can possibly re-enact such a route, is for the
person who took the route to take you through it and identify where incidents occurred?".

Williams said he did not take any notes or record the trip as his purpose for going was just to
familiarise himself with where they had been?*°. Williams said the purpose was for Kitching
and the photographer to take photos and agreed with the IRT’s comment that he would have
expected that Kitching would have taken notes or recorded the conversation®*'.

210 IRT transcript, Webber, tape 1, page 27
211 IRT transcript, Webber, tape 1, page 27
212 IRT transcript, Webber, tape 1, page 28
213 IRT transcript, Kitching, tape 3, page 12
214 IRT transcript, Kitching, tape 3, page 13
215 IRT transcript, Kitching, tape 3, page 13
216 IRT transcript, Kitching, tape 3, page 14
217 Inquest transcript, page 462

218 Inquest transcript, pp. 462-463

219 IRT transcript, Williams, tape 1, page 14
220 IRT transcript, Williams, tape 1, page 14
221 IRT transcript, Williams, tape 1, pp. 14-15
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Acting Assistant Commissioner

Evidence to IRT

The Acting Assistant Commissioner told the IRT that the Acting State Coroner’s suggestion that
it was inappropriate for Hurley to transport the investigators to the scene of the arrest was
‘rubbish’?22. He said it was common sense and appropriate practice for investigators to take
someone involved in such an incident back to the scene??*. The Acting Assistant Commissioner
said ‘if they wanted to visit the scene of the arrest the only people that could show them that
would be either Hurley or [the PLO]. So there was no alternative?*.

Acting Chief Superintendent
Evidence to IRT

In his interview with the IRT, the Acting Chief Superintendent wonders who else could have
taken the investigators to the scene as Hurley and the PLO were the only two people who
knew what occurred??>. The Acting Chief Superintendent agreed with the IRT’s comment that it
is standard practice for an investigator to visit a crime scene with a witness, and said ‘you’d be
criticised if you didn’t take him back to the scene’??°.

The Acting Chief Superintendent agreed with the IRT’s comment that the investigators would
need some local knowledge of Palm Island to be able to pinpoint the exact location where the
events took place??.

What the IRT found
The IRT found:

This approach is a standard method of investigation, irrespective of whether a police
officer is involved in an incident. S/Sgt Hurley had already been interviewed by
D/S/Sgt Kitching and his version of events obtained. This interview had canvassed
matters related to the initial arrest scene.

As well, normal investigation process would involve a witness/person of interest
attending a scene to inform investigating officers. In the IRT’s opinion, not to revisit a
scene at some stage with a witness in these circumstances would have bordered on the
incompetent. In effect, taking S/Sgt Hurley to the scene was an essential part of the
investigation process.

In the IRT’s opinion, taking S/Sgt Hurley to the scene at that time was appropriate given
the progress of the investigation; i.e. his version and the version of other initial witnesses
had been obtained through electronically recorded interviews and the initial crime scene
examination at the police station had commenced.

CMC comment

The CMC does not dispute the fact that Hurley should have been taken by the investigators to
the scene of the arrest (though to minimise any adverse perception it probably would have
been preferable for the investigators or someone else to have driven the vehicle). We are
concerned that none of the officers present thought to electronically record or take detailed
notes of the interview which occurred during the trip.
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222 IRT transcript, the Acting Assistant Commissioner, tape 1, page 31
223 IRT transcript, the Acting Assistant Commissioner, tape 1, page 32
224 IRT transcript, the Acting Assistant Commissioner, tape 1, page 31
225 IRT transcript, the Acting Chief Superintendent, tape 1, page 31
226 IRT transcript, the Acting Chief Superintendent, tape 1, page 32
227 IRT transcript, the Acting Chief Superintendent, tape 1, page 33
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Failure to take the PLO to the scene

More importantly, we consider that the PLO should also have been taken to the scene (separately
to Hurley), as he too was involved in Mulrunji’s arrest and could have provided further evidence
to add to or compare with what had already been provided through the formal interviews. It is
difficult to see why in a serious investigation such as this, the investigators would not take this
opportunity to obtain further or corroborating evidence. The IRT itself states ‘not to revisit a scene
at some stage with a witness in these circumstances would have bordered on the incompetent'.

The OPM emphasised the importance of obtaining comprehensive statements from witnesses
at the earliest practicable opportunity. Webber’s comment about Hurley being the best person
to take them to the scene due to the communication difficulties with the PLO highlights, at the
very least, a deficiency in the investigation in that suitable steps were not taken to solve any
communication problem. It also raises a question of whether the PLO’s evidence was regarded
as equally important as Hurley’s.

Obtaining and properly recording the accounts of both witnesses at the scene of the arrest
would also have contributed to the perception of impartiality.

Failure to record interview appropriately

Section 436 of the Police Powers and Responsibilities Act 2000 provides that the questioning
of a relevant person??® must, if practicable, be electronically recorded. As this matter should
have been investigated as if a homicide, Hurley should have been treated as if a suspect?*°.
The evidence does not suggest there was any reason that recording the interview with Hurley
would not have been practicable.

Further, the OPM provided that members, who may be required to give evidence of
conversations, events or occurrences, should compile relevant notes at the time of the
conversation, event or occurrence or as soon as practicable thereafter. The officers would have
been aware that they may have been required to give evidence in relation to this conversation,
yet they failed to take appropriate notes, as required by the OPM.

If the purpose of the trip was, as stated by Kitching, to attempt to identify all the circumstances
leading up to Mulruniji’s death, one would expect that some kind of record would need to be
made of what was discussed. While photographs were apparently taken and Kitching said he
made notes of times and places, it is difficult to understand how the investigators purported to
identify the relevance of the photographs without making a detailed record of the explanation
given by Hurley. Further, it is unclear how the investigators thought they would be able to rely
on any evidence Hurley provided during this trip, without making a record of the conversation.

The IRT put to Williams in his interview that he ‘would have expected that Kitching would
have taken notes or recorded the conversation’ but they do not seem to support this important
principle in their own findings. In the context that the death could not be presumed to be
suicide or natural death, this omission is disturbing.

228 A ‘relevant person’ for the purposes of this section is defined in section 415(1) of the Police Powers and
Responsibilities Act 2000 as a person in the company of a police officer for the purpose of being
questioned as a suspect about their involvement in the commission of an indictable offence.

229 At the Inquest, Webber said he was aware of the obligation to investigate the matter as if it was a homicide
(page 723), said they were investigating the matter as a homicide investigation (page 724), and later talked
about it being a ‘homicide-type’ investigation (pp. 729-730).
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General findings by the IRT

In addition to the findings about the trip from the airport to the police station, and to the scene,
the IRT found:

The process used in this instance could have been strengthened by a tape recording of
any conversation between investigating officers and S/Sgt Hurley. However, at that initial
stage investigators were undertaking a fact finding exercise so that the investigation could
focus on any relevant issue. The investigators did not electronically record any initial
conversations with any of the witnesses, leaving electronic recording until the formal
interview and statement stage.

There does not appear to be any direct allegation or evidence that anything occurred
during these journeys that had any direct bearing on the investigation into the cause of
death or police custody of the deceased, other than suggestions that police investigators
could have had conversations with a person of interest/witness that was not recorded.
Other opportunities existed for investigators to have conversations with any person of
interest/witness and at some point a practical decision needs to be made about when
conversations are electronically recorded.

The issue of S/Sgt Hurley actually driving the mode of transport for investigators had no
direct impact on the collection of any evidence other than being seen as an example,
particularly when viewed with other matters, of lack of transparency and the
investigation process not being seen to be independent. Logistical support should be
considered as a primary component of the planning and investigative process ...

Where officers involved in a serious police related incident are used to assist with
logistical exercises, tape recording of conversations with officers directly involved in the
incident, or accurate note taking, is one means of ensuring an investigation is seen to
be independent. Alternately, questioning of officers to clearly outline the nature of any
conversations that were had at a later record of interview is another means of ensuring
an investigation is seen to be independent.

Findings regarding individual officers
The IRT found that Webber was in charge of the investigation team, and was generally

responsible for the role given to each officer. The IRT found that neither Webber nor Kitching
organised transport on the Island.

The IRT recommended that Webber and Kitching receive guidance. No action was
recommended in relation to Williams or the Acting Assistant Commissioner.

The IRT recommended that the Acting Chief Superintendent be chastised and receive guidance
in relation to a number of specific issues, including his failure to give directions or advice to the
investigation team with respect to logistical support, in particular transport. The IRT note that
the Acting Chief Superintendent has retired from the QPS.

These findings will be discussed in Part 5.

Summary of CMC assessment

Initial QPS investigation

In the CMC's view, Hurley’s transporting of the senior investigators, both from the airport to the
police station and to the scene of the arrest, compromised the investigation’s appearance of
impartiality. Clearly, Webber and Kitching failed to consider the potential impact of this
conduct on community perceptions of the impartiality of the investigation, despite the fact that
they were well aware that community feelings would run high once Mulrunji’s death in the
watch-house was known.

Webber, Kitching and Robinson focus heavily on ‘logistical limitations’ and the lack of
alternative transport on Palm Island as a reason for their actions. However, on both occasions
there were other options which they failed to explore. And even if there had not been, they still

CMC REVIEW OF THE QUEENSLAND POLICE SERVICE'S PALM ISLAND REVIEW



should have been mindful in this situation of the need to carry out their duties with the utmost
care and circumspection — for example, by recording any conversations with Hurley, or having
someone else drive the senior investigators.

The CMC also considers that the failure of the investigators to ask the PLO, as well as Hurley,
to recount events at the scene of the arrest, and to appropriately record the information from
both, detracted from the comprehensiveness and impartiality of the investigation, as required
under the OPM. The fact that Webber cites communication problems on the part of the PLO
as the reason for taking Hurley but does nothing to solve them, further emphasises the lack
of professionalism.

It is difficult to see, despite Webber’s contrary evidence to the Inquest, that Webber and Kitching
demonstrated an awareness of the seriousness of the investigation and of the fact that they
could not presume suicide or natural death.

IRT findings

The IRT acknowledge the impact of Hurley’s driving on these occasions on the perceived
impartiality of the investigation but again, as in Allegation 1, they do not hold the senior
investigators accountable for this situation.

While they acknowledge that in normal circumstances investigators would have little or no
contact with officers involved in such incidents until they were ready to interview, they accept
uncritically the officers’” explanations — for example, that in places such as Palm Island ‘officers
involved in the incident may have to be used” — and fail to explore alternatives. In fact, not all
officers were involved in the incident, and other options were available. Again, their failure to
test the evidence of the investigators has led to factual error.

The CMC also considers that other IRT findings create a perception of an attempt to justify
the actions of the investigating officers, particularly in relation to the investigator’s failure to
record conversations with Hurley. For example, the IRT find that no allegation was made
that anything improper was discussed during these trips, which is irrelevant to the obligation
identified in the OPM. Other findings about recording in relation to the stage of the
investigation appear contradictory.

The IRT also find that ‘tape-recording of all conversations from first point of contact with

all possible persons of interest’” would present a considerable logistical problem, and that
investigators at some point would need to make ‘practical decisions’ as to when to
electronically record conversations. Such generalisations are irrelevant in this particular
situation where the officers were investigating a death in police custody and the conversations
in question were with the central witness. They also undermine the OPM requirement itself.

The CMC considers that the IRT’s investigation of this allegation is not thorough or impartial,
and is therefore unsatisfactory.
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ALLEGATION 3: DINNER AT HURLEY’S RESIDENCE

Background

The Acting State Coroner was concerned that the investigation’s appearance of impartiality was
undermined by the investigation team eating dinner at Hurley’s residence while the investigation
was being conducted?®°.

In terms of official police procedure, in addition to the general requirement to conduct the
investigation impartially, the OPM at the time specified that the regional crime coordinator was
directly responsible for the investigation. The Code of Conduct also required that the members
of the investigation team acted in a manner that withstood scrutiny by the community.

The IRT formulated the allegation ‘Dinner at Hurley’s residence’.

Context

On 19 November 2004, Kitching and Robinson conducted one relatively short**" interview with
Hurley in the afternoon. They also interviewed the PLO, Patrick Bramwell, Edna Coolburra and
Gladys Nugent, and Kitching interviewed Leafe.

That night Robinson cooked dinner for himself, Webber, Kitching and Hurley at Hurley’s
residence. The officers spent about an hour at Hurley’s residence, eating dinner and
drinking beer.

Key issues
In the CMC's view, the issues arising from the dinner at Hurley’s residence are:

e What action, if any, did Webber or Kitching take to ensure that appropriate arrangements
for meals were made for the investigation team?

*  Whose decision was it to eat at Hurley’s residence? Did Webber, Kitching and Robinson
consider the available alternatives?

* Did Webber or Kitching, as officer in charge and senior investigator respectively, consider
the impact of such behaviour on the impartiality of the investigation and on likely
community perceptions of that issue?

What the police said
Webber

Evidence to IRT

Webber told the IRT that Robinson invited him and Kitching to Robinson’s place for a meal®*2.
Webber said Robinson left to prepare the meal and at about 10.30 pm, when Webber and
Kitching left the station, they found out that Robinson had cooked the meal at Hurley’s
residence??*. Webber confirmed that Kitching, Robinson, Hurley and he were all present at
Hurley’s residence** and that Leafe and his wife may have stopped in at some point**°.

Webber said if he recalls correctly, the meal was just something thrown together in a frypan®*.
Webber said he’s not sure whether you would actually phrase it as ‘dinner’, which carries the

72

230 Finding of Inquest, page 10; section 46 comments, number 33
231 The interview commenced at 4.04 pm and finished at 4.36 pm.
232 IRT transcript, Webber, tape 1, page 28

233 IRT transcript, Webber, tape 1, pp. 28-29

234 IRT transcript, Webber, tape 1, pp. 34-35

235 IRT transcript, Webber, tape 1, page 34

236 IRT transcript, Webber, tape 1, pp. 28-29
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connotation that they were sitting down to a three or four course meal with bottles of wine*.
He thought he’d had one beer?*® and they were at Hurley’s residence for ‘maybe an hour*.

Webber said to his knowledge, it has not been suggested that they actually discussed anything
improper with Hurley**°. Webber noted by that time, Hurley and the PLO had both been
interviewed, as had the majority of the other witnesses?'.

Webber said there are no food establishments or restaurants or places you could purchase
a meal on Palm Island?¥?, and they had no time to prepare resources before they left
Townsville*®.

When asked about the criticism that a senior officer in charge of an investigation was drinking
alcohol at Hurley’s residence, Webber said:

Um | accept that from a, from a, ah from a perception-wise if you want to be very um, |
suppose ah very clinical about it and say alright well, this shouldn’t have happened and
all the rest of it but you have to look at it both in the logistical sense ah of the logistics
and all the rest of it but you also have to look at it in, in the sense that the criticism, ah
the, the Coroner made some length to, to criticise us in relation to the establishment of a
rapport, a rapport etcetera with the community and she said that she didn’t believe we'd
done that and all the rest of it and I'll comment on that subsequently and I, | reject that.
But I don’t think she seemed to accept the fact there is a need during an investigation to
actually establish a rapport with the people sometimes that are under investigation. And |
note that um, ah as we've, as we've said here at the out, at the Ul placed on the record,
um | think ah I've probably had a beer with ah investigators etcetera, um I've had a beer,
I've had a beer with the Commissioner, I've had, I've had a, had a meal with the
Commissioner. Now that does not in any way indicate to me or suggest to me that the
Commissioner is not going to ah make a fair judgment and assessment on the evidence
that he gives. He does that, he does that and | don’t expect any favouritism as a result of
that. If that were the case we would simply be saying that senior managers should never
- can never ever consume alcohol, have a um relationship or, or fellowship ah with their
subordinates. It would simply make a mockery of the whole process**“.

Kitching
Evidence to IRT

Kitching told the IRT that, at about 10 pm on 19 November 2004, Robinson indicated that he
would prepare a meal for Kitching and Webber**. Kitching said they later got a call advising
that the meal was at Hurley’s residence, and Robinson had either prepared the meal at Hurley’s
residence or taken it there?®. Kitching said he was not sure why that occurred, but said
Robinson later told him that he was preparing his grocery order in Townsville to bring back to
Palm Island, but did not get a chance to do this as he travelled back with the investigation team.
Kitching said he assumed Robinson had no groceries in his house?”. He said that Webber,
Robinson, Hurley and he were present at Hurley’s residence for the meal, and Leafe and his
wife came over for a short period of time?*.

237 IRT transcript, Webber, tape 1, page 28
238 IRT transcript, Webber, tape 1, page 33
239 IRT transcript, Webber, tape 1, page 35
240 IRT transcript, Webber, tape 1, page 29
241 IRT transcript, Webber, tape 1, page 30
242 IRT transcript, Webber, tape 2, page 4
243 IRT transcript, Webber, tape 1, page 29
244 IRT transcript, Webber, tape 1, pp. 35-36
245 IRT transcript, Kitching, tape 2, pp. 18-19
246 IRT transcript, Kitching, tape 2, page 19
247 IRT transcript, Kitching, tape 2, page 19
248 IRT transcript, Kitching, tape 2, page 20
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Kitching said it was a ‘small slap-up meal’ to get them through the night**. They ate in the
lounge room of Hurley’s residence and took about an hour**. Kitching said he had a beer and
believed that everyone there consumed alcohol**'.

Kitching said he did not recall any conversations at Hurley’s residence about the incident or
the death itself and said by that time he had already conducted a full record of interview with
Hurley and obtained a full version of the incident?>2.

Kitching said there was no other option available, and there is absolutely nowhere on Palm
Island to get a meal outside business hours?*.

Though the IRT raised the question of Robinson’s residence with Kitching, Kitching went on to
discuss the set-up of the police barracks and did not answer the IRT’s question?**. The IRT did
not pursue the matter with Kitching.

Procedural fairness submission to the CMC

Kitching says that working under the pressure of the emergent situation he did not turn his mind
to food rations even though he knew Palm Island resources were very limited.

He says that he took up the offer of the meal in the context of a day which had been long and
arduous even before his appointment to investigate the death in custody. His ‘first priority in
respect of the meal on offer was simply to eat the meal and the second priority was to stay
awake long enough to eat’ it.

Kitching points to the facts that Hurley had already participated in an electronically recorded
interview, and the issue of assault by police had not been raised, at the time.

Robinson

Evidence to Inquest

At the Inquest, Robinson confirmed that he cooked dinner on the night of 19 November 2004
in Hurley’s residence for Kitching, Webber, Hurley and himself***. Robinson said they all ate
together, drank beer together and Leafe may have also called in for a beer?®.

Robinson agreed that he was aware that Webber and Kitching were involved in a serious
investigation in relation to Hurley at the time he provided hospitality to the investigators”.

In response to a question about whether the community would become distressed when they
learned about this incident, Robinson said he didn’t think the officers had ‘much to bargain
with’. He said they just got on a plane and came over, and they needed to be fed, clothed
and accommodated?®%.

Robinson agreed they could have gone to his accommodation but did not accept that cooking
the meal at Hurley’s residence was a wholly inappropriate thing to do?*.

74

249 IRT transcript, Kitching, tape 2, page 20
250 IRT transcript, Kitching, tape 2, page 21
251 IRT transcript, Kitching, tape 2, pp. 27-28
252 IRT transcript, Kitching, tape 2, page 26
253 IRT transcript, Kitching, tape 2, page 22
254 IRT transcript, Kitching, tape 2, page 27
255 Inquest transcript, pp. 788, 1307

256 Inquest transcript, pp. 788, 1307-1308
257 Inquest transcript, page 1324

258 Inquest transcript, page 1324

259 Inquest transcript, page 1324

CMC REVIEW OF THE QUEENSLAND POLICE SERVICE'S PALM ISLAND REVIEW



Other evidence

During an interview with the CMC on 21 January 2008, Robinson said when coming back

to Palm Island on 19 November 2004 with the investigation team, he had his own personal
grocery bags, which is inconsistent with Kitching’s statement that Robinson said he did not
have time to collect his grocery order from Townsville before returning to Palm Island with the
investigation team.

Procedural fairness submission to the CMC

Robinson does not accept that Hurley should have been treated as a person of interest, or that
at the time there was an investigation of ‘something sinister or suspicious’.

He says that, at the time he made the decision to prepare a meal, it had been a long day,
everyone was clearly tired and hungry and he had to adapt and improvise in an environment of
a chronic lack of resources and facilities. Robinson says that with generosity and compassion
he took it upon himself to prepare a meal and elected to do so at Hurley’s accommodation
because, unlike his, it was suitable to accommodate feeding a group of men. He supplied the
food.

Robinson states that ‘it is with regret he admits that he did not give matters of perception of bias
and sensitivity a second thought'.

Acting Assistant Commissioner
Evidence to IRT

The Acting Assistant Commissioner agreed with the IRT’s comment that he was not aware of
any logistical arrangements that Webber or Kitching did or didn’t make?*® and agreed with the
IRT’s comment that the food issue was not raised with him in any of the briefings?*'. He said
he was not aware that the investigation team had no provisions, but said he would have
assumed they weren't taking food across as they were endeavouring to get to Palm Island as
soon as possible?®?.

The Acting Assistant Commissioner told the IRT it was common practice for police to provide
meals for other police when they are visiting places like Palm Island or other communities as
the communities don’t generally have restaurants or places where you can get a meal,
particularly after hours®®>.

Acting Chief Superintendent

Evidence to IRT

The Acting Chief Superintendent told the IRT that he did not recall any discussion with Webber
about logistical arrangements in relation to food** and told the IRT he didn’t give any thought
to the issue of how the investigation team would be fed?*>. He said Webber and Kitching would
have been aware of what was and wasn’t available on Palm Island, as they had probably been
there more often that he had?*°.

260 IRT transcript, the Acting Assistant Commissioner, tape 1, pp. 35-36
261 IRT transcript, the Acting Assistant Commissioner, tape 1, page 36
262 IRT transcript, the Acting Assistant Commissioner, tape 1, pp. 32-33
263 IRT transcript, the Acting Assistant Commissioner, tape 1, pp. 34-35
264 IRT transcript, the Acting Chief Superintendent, tape 1, page 35

265 IRT transcript, the Acting Chief Superintendent, tape 1, page 35

266 IRT transcript, the Acting Chief Superintendent, tape 1, page 35
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The Acting Chief Superintendent said he thought it was tolerable and acceptable under the
circumstances for the officers to eat dinner at Hurley’s residence, and commented that he was
told it wasn’t eating dinner as we would know it, the dinner was ‘some snack or something out
of the fridge’?®.

The Acting Chief Superintendent said he didn’t think the officers knew how long the investigation
would take?*® and he didn’t think there was any expectation they would be there overnight>*°.

Arthy

Arthy told the IRT he, Tibbey and Bartulovich ate dinner, a frozen pizza, on 19 November 2004
with Leafe and his wife at their residence?. Arthy said he was not aware that Webber, Kitching
and Robinson were going to eat at Hurley’s residence that night?”".

Arthy said he certainly knew he would be on Palm Island overnight*".

General findings by the IRT
The IRT found:

S/Sgt Kitching and D/Inspector Webber were left with little or no support in terms of
accommodation and meals. It is clear that the Service had an obligation to ensure that
adequate accommodation and meals were provided to the other officers attending the
Island ...

D/Inspector Webber was in charge of this operation and had a responsibility to ensure
logistical matters were attended to. Having said this, it is clear from the amount of
investigative work completed and the time that it would have taken to liaise with the
deceased’s family, that both D/S/Sgt Kitching and D/Inspector Webber prioritised the
gathering of evidence, crime scene examination and management of the investigation
ahead of logistical issues. Given that considerable evidence was obtained that evening
that may have been either lost or been tainted because of the time taken to gather it
(e.g. versions of witnesses involved), it is understandable that neither of these officers
had time to organise logistical issues such as meals and accommodation, and in the case
of D/Inspector Webber, clothing, for themselves ...

It appears no senior officer took charge of, or made arrangements for logistical
components of this investigation. It appears that every senior officer assumed another
senior officer was ensuring appropriate support for the investigation team. Most, if not all,
assumed that Webber was managing all logistical components ...

Webber indicated that to attempt to arrange meals and other logistical issues prior to
departing Townsville would have taken some time. Webber indicated that time was
critically important in terms of investigative process and in the Investigation Review
Team’s view, it would have been extremely difficult, if not impossible, to arrange this
type of support without delaying the flight. Having said this, other senior officers could
have attempted to take some action that may have provided better support in terms of
meals and accommodation for these officers once they arrived on the Island. Likewise,
D/Inspector Webber could have asked other officers to make these arrangements or
could have asked senior officers for support ...

In the Investigation Review Team’s view these officers having a meal and consuming
alcohol at S/Sgt Hurley’s residence did not ensure that the investigative process remained
to be seen as independent. D/S/Sgt Kitching and D/Inspector Webber could have made
arrangements for the meal to be consumed elsewhere ...

267 IRT transcript, the Acting Chief Superintendent, tape 1, page 34
268 IRT transcript, the Acting Chief Superintendent, tape 1, page 33
269 IRT transcript, the Acting Chief Superintendent, tape 1, pp. 35-36
270 IRT transcript, Arthy, pp. 12, 15

271 IRT transcript, Arthy, page 15

272 IRT transcript, Arthy, page 7
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The only alternatives left to S/Sgt Kitching and D/Inspector Webber were:
e to go without a meal. This would have been unreasonable; or

 ask D/Sgt Robinson to bring the meal to the station. This would have been an
inconvenience for D/Sgt Robinson who had already gone out of his way to provide a
meal for these officers. As well, D/Inspector Webber did not find out that the meal
was at Hurley’s residence until such time as he got there.

The IRT focuses on a lack of logistical support for the investigation team as providing an
acceptable reason for Webber and Kitching eating their meal at Hurley’s residence. They seem
to lay the blame for this largely at the feet of ‘senior officers’, particularly the Acting Chief
Superintendent, though they acknowledge that Webber could have asked others to make

the arrangements.

Findings and recommendations by the IRT about individual officers
The IRT recommend that guidance be given to Webber and Kitching.

The IRT recommended that the Acting Chief Superintendent be chastised and receive guidance
in relation to a number of specific issues, including his failure to give directions or advice to the
investigation team with respect to logistical support, in particular transport. The IRT note that
the Acting Chief Superintendent has retired from the QPS. No specific recommendations are
made in relation to the Acting Assistant Commissioner and Robinson.

These recommendations will be discussed in Part 5 of this report.

CMC comment

All of the officers interviewed on the subject of the dinner at Hurley’s residence miss the main
issue of concern — that it was inappropriate for the investigating officers to be associating
informally with someone who should have been treated as if a suspect, and that such
association would be likely to impact on the perceived impartiality of the investigation.

Logistical issues overstated

The evidence supports the view that Webber and Kitching would have known, or at least been
aware, of the possibility of encountering problems providing meals for the team on Palm Island,
and should have taken steps to ensure there was appropriate logistical support for the team. As
noted in Allegation 1, since Webber and Kitching were both experienced investigators, it could
be expected that they went through a process of planning the investigation and considering the
available resources.

As an officer stationed on Palm Island, Robinson also would have been aware of the logistical
issues associated with providing meals for the investigation team, and he could have raised the
issue with Webber or Kitching earlier and made appropriate arrangements.

Contrary to the IRT’s statement that every senior officer thought another was arranging logistical
support, in the CMC'’s view the evidence suggests that none of the officers gave any thought to
the logistical arrangements in relation to meals.

While clearly the planning was inadequate, the CMC believes that this was far less important
than the officers’ actions in associating informally with Hurley. If, for whatever reason, they had
found themselves with practical arrangements that were less than ideal, it was still Webber’s
responsibility, as the officer responsible for the investigation, to ensure that such circumstances
did not impact on the impartiality of the investigation.
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Other options available to investigation team

Webber, Kitching and Robinson all imply that the situation of eating at Hurley’s house was
somehow dictated by the lack of normal resources on Palm Island, particularly at 10 pm.

In fact, a number of options were available to the investigation team. We note that other
members of the investigation team were able to make arrangements for meals. As suggested by
the IRT, ‘Webber could have asked other officers to make these arrangements or could have
asked senior officers for support’. Meals could have been arranged by Tonges, Steadman or any
of the officers present on Palm Island not involved in the investigation. Robinson himself had
food available that he had brought from Townsville that day, which he could have cooked at his
own house and arranged for Webber and Kitching to eat elsewhere than at Hurley’s residence.

From the evidence it would appear that Robinson made the decision to take his food to
Hurley’s house to cook and arrange for the senior officers to go there to eat. Webber and
Kitching seem to have fallen in with this plan and not questioned its appropriateness.

Clearly Webber, Kitching and Robinson could have taken the plates of food and drinks, and
eaten their meals in Robinson’s residence or the police station.

Other issues

Robinson made the decision to cook, and serve a meal for members of the investigation team,
at Hurley’s residence.

It is unfortunate that the IRT did not interview Robinson about his decision to prepare the meal
at Hurley’s residence and ask him whether Hurley was present while Robinson prepared the
meal. If Hurley was present, it is concerning that Robinson, a friend of Hurley’s and a member
of the investigation team involved in conducting interviews with witnesses and who was privy
to a large amount of evidence that had been gathered that day?”?, put himself in a situation
where he was alone with Hurley. Clearly that would impact upon the perception of impartiality.

Webber and Kitching give reasons why they were not concerned about eating at Hurley’s
house: Webber said it had not been suggested that anything improper had been discussed, and
both Webber and Kitching said that by that time Hurley had been interviewed. Kitching said
he’d already obtained a full version of the incident from Hurley. In the CMC'’s view, these
reasons lack merit.

As already discussed, the informal association compromised the impartiality of the investigation,
regardless of what was discussed.

The reasoning about Hurley having already provided a full version is similarly irrelevant, but it
also contradicts the argument put forward elsewhere?” in relation to the investigators’ failure to
pursue certain lines of questioning. On one hand it is argued that the investigators were merely
‘obtaining a version’ of events in the initial interviews, and after reviewing the evidence, they
would go back and conduct further interviews if necessary. On the other hand, it is argued
here that it was not inappropriate for the investigators to eat dinner at Hurley’s residence,

as Hurley had already been interviewed and provided a full version.
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273 In his Statement Robinson says that during that afternoon and evening he corroborated Kitching conducting
interviews with Hurley, the PLO, Patrick Bramwell, Edna Coolburra and Gladys Nugent and obtained
statements from Gladys Nugent, Patrick Bramwell and Edna Coolburra.

274 ltis argued in relation to the following allegations that the investigators were simply obtaining a version of
events from the witnesses, they were not conducting a cross-examination and they intended to come back
and ask further questions of the witnesses if necessary: Allegation 6, when discussing the failure to pursue
the PLO’s comment; Allegation 8 regarding the lack of support provided to Indigenous witnesses; and in
Chapter 7 in relation to the failure of the investigators to ask Hurley whether he hit Mulrunji.
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It is noted that Hurley was interviewed by the investigation team twice after the initial interview
of 19 November 2004, including a video re-enactment the following day during which Hurley
revealed further significant evidence which was not in his initial interview.

Clearly, Webber, Kitching and Robinson should have been alive to the consequences of their
actions in eating a meal at Hurley’s residence. It is concerning that even with the benefit of
hindsight, the officers failed to recognise the impact this had on the way the community
perceived the investigation.

Comment on IRT findings

The IRT rightly state that the officers having a meal and consuming alcohol at Hurley’s
residence did not ensure that the investigative process remained to be seen as independent.

However, it is concerning that, like the officers themselves, the IRT focuses on logistical issues
as the cause of the situation and fails to call attention to the real failure of Webber and Kitching
to comply with their obligation to act in a way that withstood the scrutiny of the community
and did not impact on the perceived impartiality of the investigation.

The IRT ignores other available options as discussed above and fails to pursue with Kitching
why Robinson’s residence was not used as a venue.

The IRT considered the only alternatives available to Kitching and Webber were:
e to go without a meal — but this would have been unreasonable, or

* ask D/Sgt Robinson to bring the meal to the station — but this would have been an
inconvenience for D/Sgt Robinson who had already gone out of his way to provide a meal
for these officers.

In fact, the station was across the road from Hurley’s residence (see Appendix 2). The
explanation that it would have been an inconvenience for Robinson to take the meal elsewhere
is not offered by Webber or Kitching, and on its face has no reasonable basis.

The IRT’s comment that ‘D/Inspector Webber did not find out that the meal was at Hurley’s
residence until such time as he got there’ is completely irrelevant. At whatever stage on

19 November 2004 Webber became aware that Robinson prepared and intended to serve
the meal at Hurley’s residence, Webber should have made arrangements for the meal to be
consumed elsewhere.

Robinson was part of the investigation team. Yet, the IRT also did not consider Robinson’s
decision to spend time preparing a meal at Hurley’s residence, rather than at his own.

The IRT’s focus on the lack of ‘logistical support’ for the investigators is surprising. They
comment that: ‘No senior officer took charge of, or made arrangements for logistical
components of this investigation .... Webber was the officer in charge of the investigation and
ultimately responsible for ensuring that appropriate arrangements were made and for ensuring
the integrity of the investigation. What was done was, in effect, to delegate responsibility for
preparation of a meal to one person (Robinson). That would be a fairly normal approach and
we cannot see any difficulty in such an approach.

In any event, the problem was that the meal was prepared at Hurley’s residence and the
investigation team members ended up eating and drinking with Hurley at his residence.
Webber, Kitching and Robinson (to varying degrees) were responsible for that, not a ‘senior
officer’ in Townsville.
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Summary of CMC assessment

The main issues here are similar to those identified in Allegations 1 and 2.

Initial QPS investigation

Webber, Kitching and Robinson justify eating at Hurley’s house because of the lack of facilities
to have a meal on Palm Island in the evening. However, other options were available, which
they did not consider.

The officers also justify it by saying that there had been no allegation of improper conversation,
and that the investigators had already obtained a full record of Hurley’s evidence. Both
statements are irrelevant to the main issue, which is the inappropriateness of the informal
association with the person most likely to be under investigation. The impartiality, and the
appearance of impartiality, of the investigation was thereby compromised.

It was further compromised by the fact that Robinson, who was privy to much of the evidence
gathered that day, may have been alone with Hurley during the time he prepared the meal.

The officers failed to consider how this informal association would be seen by the local
community and the consequences for community trust and confidence in the independence
of the investigation.

IRT findings

The IRT acknowledge the impact on the perception of impartiality but do not hold the
investigators accountable for this situation. Rather, they focus on the lack of logistical support,
attributing most of the blame for this to senior officers, particularly the Acting Chief
Superintendent. Again, they don’t explore other available alternatives, and seem to justify
what happened by false reasoning — for example, that having to take the food across the
road to the police station would have been an inconvenience for Robinson.

In this, as in the previous two allegations, the IRT shows not simply a lack of thoroughness in
investigation but a failure to consider the importance of community feeling and perceptions
in this difficult situation. In doing this, they neglect one of the cornerstones of their Code of
Conduct, the strong obligation of police to maintain and foster public trust and confidence in
the operations of the Service.

The CMC considers their investigation of this allegation to be unsatisfactory.

80 CMC REVIEW OF THE QUEENSLAND POLICE SERVICE'S PALM ISLAND REVIEW



ALLEGATION 4: DISCUSSIONS BETWEEN WITNESSES

Background

The Acting State Coroner was critical of the fact that Hurley, Leafe and the PLO had discussions
about Mulruniji’s death before the investigation team arrived on Palm Island®”. She was also
concerned that Hurley was able to further discuss the matter with Leafe before his second
interview, after the investigation team arrived and commenced the investigation7®.

In terms of official police procedure, the OPM at the time:

* provided that the regional crime coordinator””” should ensure the integrity of the
independent versions of members is preserved as far as practicable?”?

* clearly stated that officers directly involved in the incident or who are witnesses to the
incident, should not discuss the incident among themselves prior to being interviewed?*”

 did not prohibit officers from discussing the incident after they had been interviewed.

The IRT considered the allegation ‘Discussions between witnesses'.

Context

Hurley, Leafe and the PLO had discussed the circumstances surrounding Mulruniji’s death
before the investigation team arrived on Palm Island. In the re-enactment interviews conducted
by Webber and Williams on 20 November 2004 and in a further interview with Kitching and
Williams later that day, it was also apparent that Hurley had discussed the matter with others
after his initial interview with Kitching and Robinson on 19 November 2004.

Key issues

The CMC considers that examination of this allegation should have dealt with two separate
issues:

1. The discussions between Hurley, Leafe and the PLO between the time of Mulruniji’s death
and the time the investigation team arrived

2. The discussions Hurley had with others between the time of his interview on
19 November 2004 and the two interviews held on 20 November 2004.

The IRT dealt with the matter as a single allegation, and has not discussed both issues with all
officers. The IRT’s findings focus on the second issue though some comments are also made in
relation to the first.

The discussions between witnesses raise the following issues:

* what action did Webber take to fulfil his obligations to ensure the integrity of the
witnesses’ versions

* what action did Williams take to ensure the integrity of the investigation

* what responsibility did Kitching, as the senior officer leading the investigation, have to
ensure the integrity of the investigation and what action did he take

* having discovered that the witnesses had spoken with each other, what action was taken.

275 Finding of Inquest, page 10; section 46 comment, number 35
276 Finding of Inquest, page 16

277 Section 1.17 also places this obligation on the first response officer; presumably this is Hurley, but this is not
specified in the Palm Island Review.

278 Section 1.17 OPM
279 Section 1.17 OPM
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What the police said
Hurley

Evidence to Inquest

During the Inquest, Hurley admitted he had breached the OPM by discussing the incident with
Leafe and the PLO*.

Other evidence

During his re-enactment interview, Hurley referred to the following discussions with other
witnesses
I tried to lift him a couple of occasions. Like this I'm going get up [Mulrunji] get up, | said

don’t start it again you know. Anyway he was down there and ... he refused to get up.
Now | can’t | can’t remember, | just asked Michael before ... when did he come through?'

... nobody to tell you the truth ... only from hindsight and from speaking to the people
found out that [the PLO] was the one that opened the door*

During a further interview with Williams and Kitching on 20 November 2004, Hurley said:
only through speaking with ... Sergeant Leafe, | now know that ... Steadman tried to

assist ... LEAFE and he gave a suggestion abou ... looking for life basically, the life signs,
the vital signs.

Leafe

Evidence to Inquest

Leafe said on the morning on 19 November 2004, he and Hurley discussed Hurley’s version of
events, and that they had discussed it on other occasions ‘spasmodically’ since then?®. Leafe
also said in the hours after Mulrunji’s death, he and Hurley sat down together and discussed
the events surrounding the death — ‘running things past ourselves'. Leafe said Hurley told

him that he and Mulrunji had tripped up the step going into the watch house and they had
fallen down?+.

Leafe said he did not recall any conversation with the PLO, and he did not speak to
Constable Steadman about the matter?®.

Webber

Evidence to Inquest

At the Inquest, Webber said he considered it would be pointless to tell Hurley, Leafe and the
PLO to stay in separate parts of the station and not talk to each other before the investigation
team arrived. Webber said there was no one else present for two and a half or three hours until
the investigation team arrived, and he didn’t think it would be possible for them to manage a
response to policing services without actually talking to each other or anyone else?®.
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280 Inquest transcript, page 1278

281 Transcript of re-enactment interview with Hurley 20/11/04, page 4
282 Transcript of re-enactment interview with Hurley 20/11/04, page 6
283 Inquest transcript, page 689

284 Inquest transcript, page 697

285 Inquest transcript, page 697

286 Inquest transcript, page 730

CMC REVIEW OF THE QUEENSLAND POLICE SERVICE’S PALM ISLAND REVIEW



Webber said the requirement for witnesses not to discuss the incident with each other is
outlined in the OPM, therefore there is no requirement for him to remind them not to talk to
each other?®; all he would be doing would be reinforcing the OPM. Webber said these are
experienced officers and he considered it was obvious in any investigation that the witnesses
should not discuss the finer detail?®.

Webber said he did not issue the officers with a directive not to talk to each other about

the incident, as he didn't think it was practical, and then said it was not impractical but
unnecessary®®. When asked if he did not give the officers a directive because it was
unnecessary and because ‘we trust them’, Webber responded ‘If you like’?*°. Webber said

‘l dont believe my saying to them, “Don't talk about it”, is actually going to achieve much’'.

Webber said he felt if they had discussed the matter prior to the investigation team arriving,
it would be disclosed in subsequent events.

Webber said that he believed Leafe and Hurley had some conversation prior to the investigation
team arriving, but that he did not ask them how many conversations the officers had**.

Evidence to IRT

The IRT asked Webber whether the investigation team had any strategies in place to ensure the
integrity of the investigation, in particular in relation to the isolation of Hurley. Webber said
Hurley was immediately subjected to an electronic record of interview, to put on record what
had occurred®**.

Webber said he considered the OPM meant that witnesses should be kept separate as “far as
practical up until such time as the interview’?*. He said the officers had been interviewed at
the time the discussions took place**°, and they had to continue to converse about the everyday
policing activities that occurred on the island?””. Webber said they couldn’t prevent them from
conversing?%.

When asked whether in hindsight it would have been a wise decision to advise the parties
involved not to discuss the matters under investigation, Webber replied if the purpose is to
‘cover my arse’ then he could have given a direction, but that he didn’t think giving such a
direction was going to achieve anything?*°. Webber said the fact was that they had interviewed
all the parties as quickly as possible, but ‘they” had already had an opportunity to converse3®.
He said there was naturally going to be some conversation given that it was such a traumatic

287 Inquest transcript, page 746

288 Inquest transcript, page 746

289 Inquest transcript, pp. 730-731

290 Inquest transcript, page 731

291 Inquest transcript, page 731

292 Inquest transcript, page 731

293 Inquest transcript, page 731

294 IRT transcript, Webber, tape 2, pp. 67
295 IRT transcript, Webber, tape 2, page 13

296 Webber appears to be referring to the conversations which occurred after the initial interview on
19 November 2004 but before the re-enactment interview on 20 November 2004, although this is not
clarified with Webber by the IRT.

297 IRT transcript, Webber, tape 2, page 13
298 IRT transcript, Webber, tape 2, page 13
299 IRT transcript, Webber, tape 2, page 11
300 IRT transcript, Webber, tape 2, pp. 11-12
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event’”'. Webber said there is some implication that there was some sort of conspiracy to lie,
but that the reverse was true as the officers were all fully forthcoming about what was
discussed.>*

Williams

Evidence to Inquest

At the Inquest, Williams said he did not inquire about whether Hurley, Leafe and the PLO had
the opportunity to speak to each other. Williams said he understood that the night before he
arrived on the island, Hurley, Leafe and the PLO had all been interviewed and provided their
versions of events®®.

When the relevant excerpts of the transcript of the re-enactment interview with Hurley were
put to Williams, he said he did not do anything in relation to the issue and did not tell Hurley
that he shouldn’t be having such conversations.*%*

Evidence to IRT

Williams told the IRT the Acting State Coroner’s criticism was ‘sort of misleading’ as the officers
had been interviewed the day before the discussions®** took place’*®. Williams said the OPM
provided that as far as practicable, witnesses should not talk to each other prior to being
interviewed, and that as far as he was aware, they had not spoken prior to their first
interview?’.

The IRT asked whether in hindsight, Williams should have asked questions about when the
witnesses had spoken to each other and what had been said. Williams said he did not
particularly recall it. He said these matters probably would have been further explored if he'd
remained part of the investigation®®®.

Kitching
Evidence to IRT

Kitching told the IRT that he did not know that Hurley, Leafe and the PLO had discussed the
events of the morning of 19 November 2004 before he interviewed them®® but said as they
work in the same environment he would assume that they would have discussed the issues as
they had a person deceased in their custody and they had to make arrangements®'°. Kitching
did not recall questioning Hurley, Leafe or the PLO about the conversations they had earlier in
the day and he was not sure whether they recorded their discussions®".

Kitching said that during the trial, Hurley was ‘quite open that he did have conversations in
relation to those issues’>'.
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305 Williams seems to be referring to the conversations which occurred after the initial interview on
19 November 2004 but before the re-enactment interview on 20 November 2004, although this is
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306 IRT transcript, Williams, tape 1, page 17
307 IRT transcript, Williams, tape 1, page 17
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Acting Assistant Commissioner

Evidence to IRT

The Acting Assistant Commissioner told the IRT it is obviously desirable in any investigation to
prevent the opportunity for collusion but he was ‘at a loss to know what you could put into
place in the interim between when the death occurred and when the investigators arrived on
the island, a lapse of probably a couple of hours’ to prevent collusion between the officers
involved, if they were so inclined*. The Acting Assistant Commissioner was not aware of any
direction given to Hurley to ensure the officers did not discuss the incident*'*. The Acting
Assistant Commissioner considered that the officers having discussions was a ‘natural thing’
and to expect them to all remain mute for two hours is ‘beyond expectation”".

The Acting Assistant Commissioner agreed with the IRT’s comment that it would be difficult for
the officers to brief anyone on the issue if they were not able to discuss what happened*'®.

Acting Chief Superintendent

Evidence to IRT

The Acting Chief Superintendent says he did not give any directions or ask for any briefings
about the management of Palm Island from the time of the incident until the time the
investigators arrived".

Procedural fairness submission to the CMC

The Acting Chief Superintendent notes that to suggest he should have briefed the investigation
team in relation to the control and examination of the scene or about the investigation fails to
recognise the investigation team possessed greater knowledge and more recent experience and
specific training on the relevant requirements. He asserts that the need to micro manage did
not exist.

Strohfeldt

Evidence to IRT

Strohfeldt, the officer responsible for Palm Island, told the IRT that when Hurley spoke to him,
he didn’t give any directions or advice in relation to Hurley’s obligations under section 1.17 of
the OPM*'®. When asked whether in future he would give such direction, Strohfeldt said he
probably would, but also said he ‘thought that would have been handled with the ... overview
from the RCC"".

General findings by the IRT
The IRT found:

Senior officers could have given a direction to S/Sgt Hurley regarding the preservation of
the crime scene, separation of witnesses and the intent of section 1.17 of the OPM. None
was given.

S/Sgt Hurley, Sgt Leafe and (the) PLO had provided versions, or been interviewed on the
afternoon of 19 November 2004. Any discussions they had after this interview did not,
on a technical reading, breach section 1.17 of the OPM. None of these officers knew
that they would be reinterviewed or asked to participate in re-enactment interviews as

313 IRT transcript, the Acting Assistant Commissioner, tape 1, page 42

314 IRT transcript, the Acting Assistant Commissioner, tape 1, page 42

315 IRT transcript, the Acting Assistant Commissioner, tape 2, page 1

316 IRT transcript, the Acting Assistant Commissioner, tape 1, page 42; tape 2, page 1
317 IRT transcript, the Acting Chief Superintendent, tape 2, pp. 9-10

318 IRT transcript, Strohfeldt, pp. 22-23

319 IRT transcript, Strohfeldt, page 23
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D/Inspector Williams had not arrived on the Island and was responsible for instigating
the re-enactment interviews. An experienced officer who had dealt with internal
investigations, homicides, or serious police related incidents would have suspected that
follow up interviews would occur, and one would assume understood the intent of
section 1.17 was to require officers not to discuss serious police related incidents until
such time as an investigation was complete ...

The intent of section 1.17 of the OPM is to attempt to have officers be able to give an
independent recollection that has not been tainted by discussions with other witnesses or
persons. In a practical sense, once an initial version is obtained, it is unlikely and perhaps
unreasonable to expect that witnesses that know each other will not discuss an event.
Rather, the test that should be applied in terms of ethical and professional conduct, is that
officers should openly admit and not conceal the fact that they have discussed a matter.
As well, it should be remembered that the officers involved in the incident had to
manage the scene and continue to provide policing services until such time as the
Investigation Team and relief arrived. One would reasonably expect that officers would
have discussions for this purpose and might also view the video evidence to brief their
superior officers about what had occurred. One might also expect that considerable
stress was placed on the officers involved in the incident ...

Hurley and other officers involved in the care and death in custody of (Mulrunji) were
given few if any directions or advice concerning the management of the crime scene,
operational management of Palm Island from the time of the incident, or the investigation
proper ...

Individual officers

The IRT found that Webber and Kitching ‘did not have line control of these officers and did not
take charge of the scene and investigation until [they] arrived on the Island".

The IRT recommended no further action be taken in relation to Webber and Williams’ conduct.

The IRT recommended that the Acting Chief Superintendent be chastised and receive guidance
in relation to a number of specific issues, including his failure to give directions or advice to
Hurley about the management of the Palm Island Police Station and the death in custody from
the time of death.

These recommendations will be discussed in Part 5.

CMC comment
We accept that:

e there was no requirement for any of the individual officers to give a direction to the
witnesses not to discuss the incident

* the OPM clearly outlines that witnesses to such an event are not to discuss the incident
prior to being interviewed

e the OPM does not prohibit witnesses from discussing the event after their initial interview.

However, Webber had an obligation under the OPM to ensure the integrity of the independent
versions of members was preserved as far as practicable. In the CMC’s view, in the
circumstances it would have been prudent for a direction to have been given to the witnesses
not to discuss the incident before the investigation team arrived, re-enforced after their initial
interviews. The failure to ensure that the witnesses did not discuss the incident, and the failure
to establish exactly what had been discussed, compromised the investigation’s integrity and
appearance of integrity.
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Discussions before investigation team arrived on island

In the situation that existed on Palm Island, it was not safe to assume the officers would know
or follow the relevant section of the OPM. The officers were in a distressing situation, had little
support, were isolated and were in the station together for several hours until the investigation
team arrived. The CMC is of the view that a reasonable person, and certainly an experienced
officer such as Webber, should expect there would be some conversation between Hurley
and the others about the matter. Kitching himself said he assumed the witnesses discussed

the matter.

It should also be remembered that Tonges and Steadman were present on the island. Strohfeldt
and other officers were contactable by telephone. If the officers needed to discuss the matter
before the investigation team arrived, it would have been preferable to talk to one of these
officers instead of each other. If any risk management measures were to be taken, Tonges or
Steadman could have been directed to take appropriate action.

A direction could have been given to Hurley, in effect reminding him of his obligation not to
discuss the incident, yet acknowledging the stress of the situation and advising how to manage it.

Ideally, Hurley, Leafe and the PLO should have made some record of what they discussed
before the investigation team arrived on the island. A direction could have reinforced the need
to make a record of any conversation or reminded them that they would be asked to disclose
any discussion. One would have thought that discussion with a senior officer would have been
helpful, both professionally and personally, for the officers on Palm Island at that time.

Discussions after initial interview

The witnesses should not have discussed the incident after their initial interviews were
conducted. Though it could be argued that Hurley, Leafe and the PLO may not have known
they would be interviewed again, in the CMC’s view, Webber and Kitching, as experienced
officers would have known that subsequent interviews were very likely.

The CMC considers that Webber and Kitching should have given an instruction to the witnesses
not to discuss the incident — particularly as the investigators admitted that the initial interviews
were for the purpose of getting a version only, and they planned to review the interviews and
then put any inconsistencies back to the officers if necessary.

Failure to ascertain what had been discussed

It is concerning that neither Webber, the Regional Crime Coordinator who was responsible
for the investigation, Williams, who was from the ESC and there to ensure the integrity of
the investigation or Kitching, the primary investigator, took any steps to find out what the
witnesses had discussed before the investigation team arrived on Palm Island or to prevent
further discussions.

This is particularly concerning as Kitching said he assumed the witnesses did have some
discussions, and Webber said that giving the witnesses a direction not to discuss the matter
would not achieve much. If these officers thought it was possible the witnesses discussed the
incident, it was important for them to ascertain exactly what was, or may have been, discussed
before the investigation team arrived on Palm Island.

Further, no attempt was made to find out what the witnesses discussed after their initial
interviews, despite the fact that Hurley mentioned, twice during his re-enactment interview
with Webber and Williams and a third time later that day during an interview with Williams
and Kitching, that he’d had conversations with other witnesses.
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None of the investigators seem to be particularly concerned that these conversations took
place, even in hindsight. They fail to give due attention to the intent of the OPM requirements
and their importance in ensuring as far as possible the integrity of every investigation. This is
further illustrated by the failure of the investigation team to pursue with Hurley the fact that his
version of events changed significantly after his initial interview was conducted and he’d had
discussions with the other witnesses. This will be discussed further in Chapter 10 of this report.

Comment re the IRT findings
The IRT state that one would assume that:

... an experienced officer who had dealt with internal investigations, homicides, or
serious police related incidents would ... understood the intent of section 1.17 was to
require officers not to discuss serious police related incidents until such time as an
investigation was complete.

However, Webber’? and Williams®*' both considered that the OPM provided that as far as
practicable, witnesses should not discuss relevant events until the time they are interviewed.
In the final analysis, the IRT falls short of applying its own standard, as stated above, in this
situation, saying that:
The intent of section 1.17 of the OPM is to attempt to have officers be able to give an
independent recollection ... In a practical sense, once an initial version is obtained, it is
unlikely and perhaps unreasonable to expect that witnesses that know each other will not
discuss an event. Rather, the test that should be applied in terms of ethical and
professional conduct, is that officers should openly admit and not conceal the fact that
they have discussed a matter.

We are also concerned about some of the IRT’s other findings; for example, that Webber and
Kitching did not have line control of the witnesses. Though Webber and Kitching did not have
line control of the witnesses, they could still have provided direction and advice or, if
necessary, have the officers who were in line control do so.

We acknowledge the stress placed on the officers involved in the incident but consider that
appropriate direction and advice from the senior investigators would, in fact, have been of
some support and assistance in that situation.

Summary of CMC assessment

Initial QPS investigation

Although there was no formal requirement for Webber, Williams or Kitching to have given a
direction to the witnesses not to discuss the incident with each other, each of these officers still
had an obligation under the OPM to ensure the overall integrity of the investigation, including
ensuring the integrity of the independent versions was preserved as far as practicable.

Despite this, none of these officers took action at any stage to do so, even after it came to
light that such discussions had taken place. Even in hindsight they did not acknowledge the
importance of this issue, despite the fact that Hurley’s version of events changed after his
discussions with the other witnesses. In the CMC’s view, the officers gave no consideration
to the intent and importance of the OPM requirement, as well as to the Code of Conduct’s
instruction to comply with both the spirit and letter of the law.

320 IRT transcript, Webber, tape 2, page 12
321 IRT transcript, Williams, tape 1, page 17

88 CMC REVIEW OF THE QUEENSLAND POLICE SERVICE’S PALM ISLAND REVIEW



IRT findings

In their statements concerning the lack of direction from senior officers to Hurley regarding the
preservation of the crime scene, separation of witnesses and the intent of the OPM requirement
concerning discussion between witnesses, the IRT appear to acknowledge the importance of
these principles.

At the same time, they undermine their importance by accepting the officers’ justifications that
the police involved still had to maintain policing services on the island (though there were
other ways to achieve this), and that the senior officers did not have line control over Hurley.
They also suggest to the Acting Assistant Commissioner, through a leading question, that it
would be difficult for the officers to brief anyone on the issue if they were not able to discuss
what happened.

Similarly, after stating the intent of the OPM requirement was to obtain independent
recollections, they then reinterpret and dilute it by saying that the ‘practical’ test of ethical
and professional conduct that should be applied is that officers should openly admit to such
discussion. Such findings undermine the importance of compliance with the OPM.

In the CMC's view, inconsistencies on the part of the IRT in their application of the OPM
provisions, as noted above, diminish the integrity and thoroughness of its investigation of
this allegation.
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ALLEGATION 5: OFF THE RECORD DISCUSSIONS BETWEEN
WEBBER, WILLIAMS AND HURLEY

Background

The Acting State Coroner was critical of the failure to record the ‘off the record’ discussion
which occurred between Hurley and the investigators about discrepancies in time®?2.

In terms of official police procedure, the OPM at the time provided that members who may
be required to give evidence of conversations, events or occurrences should compile relevant
notes at the time of the conversation, event or occurrence or as soon as practicable
thereafter’?.

The IRT considered the allegation ‘Off the record discussions between Webber, Williams
and Hurley’.

Context

The times on the surveillance video-recorder in the Palm Island watch-house were not
synchronised with the actual time, apparently due to the unreliability of Palm Island’s electricity
supply. This time discrepancy was discussed between Hurley and some members of the
investigation team, but no record was made of the discussion.

Key issue

The “off the record” discussion raises the issue of what action Webber, Williams, Kitching and
Robinson should have taken to fulfil their obligation to ensure the integrity of the investigation
when engaging in discussion with Hurley or any other witness about an issue relevant to

the investigation.

What the police said

Hurley

CMC interview

In his interview with CMC officer Detective Inspector Webster on 8 December 2004, Hurley
said he brought the time discrepancy in the watch-house surveillance tape to the attention of
Webber, Williams, Kitching and Robinson on Saturday, 20 November 2004. Hurley said he
asked permission to view the tape and they all viewed the tape together in the day room at the
police station.

Hurley stated that, during the viewing, it was noted that the times on the tapes were

15-20 minutes different to the actual time. Hurley said the only explanation for this was that
the power at Palm Island was unreliable and it makes the clocks go slower. Hurley said this
conversation took place on Saturday 20 November 2004 after the re-enactments were
conducted, and the conversation wasn't recorded, it was ‘off the record’??*.
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Webber

Evidence to Inquest

Webber told the Inquest he thought he, Williams and Kitching watched the video on the
Saturday morning®?>. Webber did not recall Leafe watching the video®**. Webber gave
inconsistent evidence about Hurley’s movements while the video was being watched —
Webber initially said he was aware that Hurley was watching the video, but then said he
thought Hurley went into his office®””. He also said Hurley turned the video on and then left
the room?.

Webber did not mention any discussion with Hurley about the time discrepancy at the Inquest.

Evidence to IRT

The IRT put to Webber ‘it came to light that Hurley and ... Kitching ... there had been
conversations because there was the discrepancies in the time clocks’. Webber said he
understood the conversation took place on the Friday (19 November 2004) and Kitching®* was
quite open about it and mentioned it in his statement®°. The IRT then referred to Kitching,
Robinson and Hurley discussing the time discrepancy and Webber said, to his knowledge the
discussion was just a straight out question and answer about the time discrepancy?*'.

The IRT did not ask Webber whether he was present during that conversation nor otherwise
pursue this matter further. They simply moved on to questioning Webber about crime scene
management.

Williams

Evidence to Inquest

Williams told the Inquest ‘they showed me the tape, they supplied the tape-recorder” and put
the tape on for him. It appears the ‘they” Williams is referring to is Hurley and Leafe, although
this was not clarified with Williams.

Williams said ‘they” may have been there when he watched it**?, but that he was not party to
any agreement or arrangement whereby Hurley got to see the tape®*.

Williams did not mention any discussion with Hurley about the time discrepancy at the Inquest.

Evidence to IRT

Williams told the IRT that he asked to see the watch-house surveillance tape and ‘they’ put the
tape on for him. He said while they*** were watching the tape, there was a conversation about
the tape running either ten minutes fast or ten minutes slow. Williams said that was the extent
of the conversation®®.

325 Inquest transcript, page 732

326 Inquest transcript, page 732
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328 Inquest transcript, page 732
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Williams agreed with the IRT’s comment that he did not consider that the discussion about the
station time clocks had any bearing whatsoever on the investigation®**. Williams said that any
conversations to do with the death of Mulrunji were recorded*”

Kitching
Evidence to IRT

Kitching told the IRT that while watching the surveillance footage, he noticed there was a
discrepancy in time on the equipment, as compared to real time*®. Kitching said he
addressed the issue with Hurley and then took possession of the footage at 3.45 pm on
19 November 2004°%.

Kitching said Hurley was there because he asked Hurley to show him the footage and Hurley
was the most appropriate person to ask as he was the officer in charge of the station, knew
how the machine operated and had knowledge of the system?*. Kitching later said he assumed
Robinson would probably also have known how to operate the system?*'.

Kitching said Williams was not present during the conversation as he did not arrive on Palm
Island until the next day**?, Webber was not present as he was meeting with the Aboriginal
Legal Service, and he didn’t think Leafe was present during the conversation*#. Kitching said he
was not sure whether Robinson was there while he watched the footage*.

The IRT put to Kitching

The conversation you had at that time, was it related to administration and maintenance
of timepieces at Palm Island Station generally and not related to specific issues
concerning an investigation, is that what you're telling me?

Kitching said this was correct*®.

Kitching said he made a note of the fact that he took possession of the tape at 3.45 pm, but he
didn’t make any notes about the discussions he had in relation to the time discrepancy?#.
Kitching said ‘as far as that recording, | recorded that and it's ... in paragraph eleven on page
two of my statement that indicates that | did have those conversations with him’>+.

General findings of the IRT
The IRT found:

D/S/Sgt Kitching noticed what was an obvious discrepancy in time between the video
recorded image of the deceased in police custody in the watch-house cell, and the real
time when he first took possession of the video footage at about 1545 hours on the day
of the death, only about an hour after arriving on the Island. D/S/Sgt Kitching made some
notes about his conversation with S/Sgt Hurley at this time which he said related only to
this time discrepancy and basic details about the deceased such as name, date of birth,
custody index reference number, etc.
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D/Inspector Williams indicated that the conversation was very short and similar to that
described by D/Inspector Webber. D/Inspector Webber indicated that the conversation
was very short and similar to that described by D/Inspector Williams.

At the Inquest S/Sgt Hurley provided evidence indicating that this time discrepancy was a
result of power failures that occurred frequently on the Island.

Had this conversation been tape recorded, or had the conversation been adopted in a
later record of interview, there would have been less cause for criticism that the
investigation was not seen to be independent.

The IRT also points out that the Acting State Coroner incorrectly identified Webber as being
from the ESC.

Individual officers

The IRT recommended no further action be taken in relation to this matter.

This recommendation is considered in Part 5.

CMC comments

In the CMC’s view, this allegation has not been adequately considered and conflicting evidence
has not been addressed.

Neither the original investigators nor the IRT pay sufficient attention to the OPM requirement
for police to make some appropriate record of conversations about which they may be required
to give evidence. Given the importance of video footage to any investigation, any discussion
with a witness about time discrepancies should have been recorded, in the interests of
accuracy about the timing of events, any potential concern about the integrity of the evidence,
and overall thoroughness and impartiality (and perception of impartiality) in the investigation.

Based on the evidence, it appears that there were two conversations about the time
discrepancies: one which occurred between Kitching, Hurley and possibly Robinson on

19 November 2004, and one which occurred between Webber, Williams, Robinson, Hurley
and possibly Kitching on 20 November 2004. The evidence is that:

* Hurley said that he, Webber, Williams, Kitching and Robinson all watched the tape on
20 November 2004.

 Kitching said that he, and possibly Robinson, viewed the tape with Hurley on Friday
19 November 2004, sometime between arriving at the police station at 3.05 pm and
before he took possession of the tape at 3.45 pm. He said that Williams and Webber
were not present.

*  Webber thought he, Williams and Kitching watched the video on Saturday morning,
20 November 2004. He gave inconsistent evidence about whether Hurley was present
or in his office, and says that he thinks Leafe was not present. Webber told the IRT he
understood the conversation took place on the Friday between Kitching, Robinson
and Hurley.

e Williams said that ‘they’ showed him the tape and that ‘they’ may have been present while
the tape was playing. ‘They’ are not identified by Williams or the IRT. Williams said he was
not party to any agreement whereby Hurley was allowed to watch the tape.

Although conflicting evidence had been provided by the officers about when discussion took
place and who was present, the IRT did not establish what actually occurred, and dealt with
the two conversations on the subject as one. Although they note that had the conversation
been recorded there would have been less cause for criticism, they fail to link this to the
obvious corollary — that the discussions should have been recorded.
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We also note that the IRT found:

D/S/Sgt Kitching made some notes about his conversation with S/Sgt Hurley at this time
which he said related only to this time discrepancy and basic details about the deceased
such as name, date of birth, custody index reference number, etc.

This is inconsistent with the version given by Kitching. His evidence is that he made notes
about the fact that he took possession of the tape, but not of the conversation about the time
discrepancies in the tape.

Summary of CMC assessment

In dismissing this issue as ‘merely administrative’, the investigators seem to assume that their
failure to record discussions about the time discrepancy in the video footage was obviously
irrelevant to the investigation into Mulrunji’s death. This is an offhand attitude towards a
basic OPM requirement, and disregards the critical role that video footage plays in many
police investigations.

The IRT are similarly dismissive. They make no attempt to ascertain what actually occurred and
put to Williams and Kitching — through leading questions — that the discussion about the time
discrepancy had no bearing whatsoever on the investigation.

While they note that recording the discussions would have lessened criticism about the lack
of independence of the investigation, they do not find that the discussions should have been
recorded. These various statements seem inherently contradictory.

The CMC considers the IRT’s investigation of this allegation to be unsatisfactory.
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ALLEGATION 6: LACK OF VIGOUR IN QUESTIONING THE PLO

Background

During one of the re-enactment interviews conducted by Webber and Williams on

20 November 2004, the PLO made a statement which was clearly relevant to the investigation.
The Acting State Coroner was critical of the failure of both Webber and Williams to ask the
PLO to clarify what he meant by that statement?#.

The OPM required that:

* when investigating a coronial matter, statements should be obtained from all persons having
any significant knowledge concerning the cause or circumstances of the death#

* statements from witnesses should be as comprehensive as possible and be obtained at the
earliest practicable opportunity*>°.

The IRT formulated the allegation ‘Lack of vigour in questioning [the PLOY".

Context

After being de-briefed about the inquiries conducted by the investigation team, Williams
decided to conduct re-enactment interviews with a number of witnesses, including the PLO.
Williams and Webber conducted this interview with the PLO on 20 November 2004. At the
time they were aware that Roy Bramwell had alleged he saw Hurley assault Mulruniji after the
fall in the station.

During the re-enactment interview, Webber asked the PLO whether he was watching what
happened after Hurley and Mulruniji fell in the station. The PLO said he wasn’t. Williams asked
the PLO ‘What were you doing? What, how come you were standing there?” to which the
PLO replied :

| can’t remember. | just stood there because | was thinking, um, if | see something | might

get into trouble myself or something. The family might harass me or something you know.

Williams then replied ‘Oh, OK’ and Webber went on to ask the PLO another question.

Key issues

Webber and Williams” questioning of the PLO raises issues about the actions taken by Webber
and Williams to ensure:

e that the re-enactment was thorough and all the relevant evidence was obtained as soon
as practicable

e that all necessary action was taken to overcome any communication difficulties.

What the police said
Webber

Evidence to Inquest

Webber maintained in evidence at the Inquest that he thought the PLO had said, ‘if | do
something | might get myself trouble’, rather than ‘if | see something’®', but said he may have
misheard the PLO or interpreted what the PLO said incorrectly®*>.

348 Finding of Inquest, page 5

349 Section 8.4.21, OPM

350 Section 2.13.1, OPM

351 Inquest transcript, pp. 720-721
352 Inquest transcript, page 721
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Evidence to IRT

In his interview with the IRT, Webber said his interpretation of what the PLO said was if ‘I get
involved in the arrest or anything ... | can expect or | might get ... into trouble with family
members®>3. Webber explained this further by saying he considered the PLO thought if he did
something and actually got involved in assisting Hurley and put his hands on Mulrunji, then he
would be potentially liable to retribution from the family members***. Webber said the PLO just
did not want to know anything about it, so he stayed out of it. Webber said it wasn't that the
PLO was necessarily seeing anything improper or doing anything improper, he just didn’t want
to know about it*>>. Webber noted that his experience of Aboriginal communities would
suggest ‘if they get directly involved in things they can expect repercussions’>°.

In his interview with the IRT, Webber made the observation that the PLO was at times
extremely difficult to understand and comprehend*”. He also stated, referring to the PLO,

if challenged ‘they simply go into a shell” and you get nothing further from them?**®. Webber
told the IRT the PLO was a ‘very reluctant witness ... difficult to talk to ... and just did not
want to be there’* but that he wouldn’t say the PLO was apprehensive when he was being
interviewed***. Webber did say that given he was a senior officer and the PLO was a police
liaison officer, he was not sure what the PLO’s normal demeanour was, but that he was
certainly reluctant®'.

Webber also asserted that at that stage, he and Williams had no idea about the actual cause of
death, and they were adopting a ‘broad brush’ approach and attempting to obtain as much
information as they possibly could. Webber said after receiving some guidance and direction
from the outcome of the autopsy, they would have been able to narrow in on particular aspects
and ask further questions, and if necessary they would have gone back and asked further
questions of the PLO and the others®®.

Webber states ‘in hindsight having read the transcripts and all the rest of it, knowing all the
other evidence and all the rest of it, obviously ... we would ask additional ... questions’®.

Williams

Evidence to Inquest

At the Inquest, Williams said he accepted that the PLO spoke the relevant words, agreed that he
heard the words and said he was not saying that he heard something different>®*.

Williams said he believed the PLO was concerned about harassment from his family?°.
Williams said he did not ask the PLO to explain the concern about harassment because he was
concerned if he pursued the issue, the PLO may not say anything®®. He stated that the PLO
was a very difficult person to interview, getting information from him was not particularly easy
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and he had difficulty understanding the PLO**’. Williams said the PLO ‘was a very nervous man
at the time. | didn’t want to make that any worse than it was”%. He said the PLO had ‘been
through a fairly emotional incident and ... I didn’t want him to stop talking to us"%.

Williams agreed that he found it difficult to talk to the PLO but that he did not take any steps to
alleviate or reduce the difficulties®”°.

During the Inquest, Williams agreed in hindsight that he and Webber perhaps should have
come back to the issue at the end of the interview with the PLO. Williams said this was
something that would have come up in a review of the investigation, but they did not have the
chance to do this, as the CMC took over the investigation.*”

Evidence to IRT

Williams told the IRT that Bramwell’s allegation that he saw Hurley assault Mulrunji was one of
the reasons that spurred him to conduct the re-enactments2.

In his interview with the IRT, Williams said his answer in relation to the PLO’s interview was
more than covered by his evidence before the Inquest®”>. The only thing he wanted to add was
to note the conditions under which the conversation with the PLO took place.

Williams described the PLO as a very difficult person to interview. He said the PLO was very
quietly spoken, and “for want of a better word terrified">.

Williams said the PLO had a microphone attached to his collar which was relayed back to the
video recording and Williams also recorded the interview on a C-90 cassette recorder which
was held in front of the PLO. Williams said the PLO basically cannot be heard on the C-90
recording, but he and Webber can be clearly understood. Williams said although the PLO’s
evidence in the video recording is clear, during the interview he wasn’t very clear and was very
difficult to understand.*”>

Williams said ‘without being harsh to [the PLO] | don’t think he’s the smartest man and | know
it was a pretty ... traumatic event’¥’°.

Williams suggested that ‘absolutely nobody else, the CMC, the Coroner, the support people ...
could get any more information out of [the PLO] than what we did’?””. Williams did not think
he and Webber were negligent in not asking further questions of the PLO, and said that’s why
they work in teams and review the things they do*®.

Procedural fairness submission to the CMC

Williams says that the interview with the PLO was conducted with the view of obtaining as
much information as possible from him, and notes that further interviews and questioning
of the PLO did not elicit any other information which assisted with inquiries into the death
of Mulrunji.
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General findings by the IRT

The IRT pointed out an error made by the Acting State Coroner, saying that the transcript and
the video-recording of the re-enactment revealed that Williams, not Webber, used the words
‘Oh. OK, after which Webber asked ‘While, while [Mulrunji] was on the ground did you see
Senior Sergeant Hurley do anything?’

The IRT added that further interviews and questioning of the PLO at the Inquest had not elicited
any other information that assisted with inquiries into the death.

The IRT also commented:

A timing of the answer and questioning during the re-enactment [sic] interview shows that
[the PLO] provides his answer and less than 8 seconds transpires while he says the words
‘I was thinking, um, if | see something | might get into trouble myself or something.

The family might harass me or something you know’ and Webber moves straight into

his questions about what Hurley was doing. The [PLO] re-enactment interview went

for approximately 12 minutes and was one of four re-enactment interviews that were
conducted by D/Inspector Webber and Williams that day. Williams and Webber also
overviewed several other interviews or statements that day.

IRT findings regarding individual officers
The IRT found

... on any reading of the transcript, or viewing of the re-enactment interview, it is clear
that the investigators should have, and were obliged to ask follow up questions of (the)
PLO about what he meant when he said ‘he might see something’. Initially it seems clear
that grounds for disciplinary action exist.

However, a prescribed officer would need to consider the transcript and this ‘lack of
vigour or follow up’ in context. That is, a reading of the transcript or viewing of the
re-enactment interview needs to be placed in context. When doing this, the reader or
observer is not involved in the interview process, and is not attempting to obtain a
version from what could best be described as a reluctant and inarticulate witness that
appeared to be under some stress. This interview was one interview in a series of
interviews undertaken on that day, with each interview taking some time ...

In the Investigation Review Team’s opinion, immediately after (the PLO) finishes his
response, it appears as if Webber has moved straight into what he sees as an important
line of questioning, that is, whether (the PLO) saw Hurley do anything. It appears as
thought [sic] both Webber and Williams have missed what (the PLO) has said.

D/Inspector Webber is obviously mistaken, but maintains that he thought (the PLO) said
or at least meant ‘he might do something’, in the context that (the PLO) was reluctant

to take any part in the process as he feared retribution or harassment from the local
community.

D/Inspector Webber's view that (the PLO) would believe he might be harassed or be the
subject of retribution is supported by Webber’s experience of policing in Aboriginal
communities. In the Investigation Review Team’s opinion, Webber’s belief is reasonable ...

Both investigators described their investigative method as one of obtaining versions and as
much information as quickly as possible. This would then be followed by analysis of each
interview or piece of information, and if necessary further interviews or investigations
would be carried out. Both officers argued that the investigation was taken from them
before they could review this particular interview.

In the Investigation Review Team'’s opinion, for a disciplinary charge to be substantiated,
a prescribed officer would need to be satisfied, on balance, that D/Inspector Williams
and/or Webber were either negligent or deliberately failed in their duty. To be satisfied
of either of these charges, a prescribed officer would need to be satisfied that both
these officers

¢ have been untruthful; and/or

e their view that (the PLO) was less likely to provide information if challenged was
entirely without merit; and/or
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e their claim that they would have followed up this issue on review of the interview
is untrue”®.

There is no other evidence that suggests D/Inspector Williams has been untruthful, and
no other allegation against him. Williams was not given the opportunity to review his
initial work and complete an overview as the matter was handed to the CMC. The
Investigation Review Team believe that the CMC did not complete any investigation
report, but assisted the Coroner by obtaining statements.

D/Inspector Webber has no allegations of untruthfulness against him and has never
been shown to be untruthful over the course of his service. The other allegations against
D/Inspector Webber in this instance centre on issues of judgement.

Neither officer was given the opportunity to review their work and complete their
investigation as the matter was handed to the CMC.

The IRT reached the conclusion that both officers made a mistake but sufficient grounds for
disciplinary action do not exist.

These findings will be discussed in Part 5.

CMC comment

The evidence suggests that the whole point of conducting the re-enactment interviews was to
gather evidence in relation to Roy Bramwell’s allegation and about what occurred when Hurley
brought Mulruniji into the police station. The PLO’s answer: | can’t remember. | just stood there
because | was thinking, um, if | see something I might get into trouble myself or something. The
family might harass me or something you know related to a question which was central to that
point, yet neither Webber nor Williams pursued it.

In the CMC’s view it is concerning, particularly if the PLO was difficult to interview, that
Webber and Williams did not take steps to ensure that they were able to elicit information from
the PLO and understand what he said.

Investigation’s approach at that stage

In his evidence to the IRT, Webber said that he and Williams at that stage were adopting a
‘broad brush’ approach and attempting to obtain as much information as they possibly could
— so they could later ‘narrow in” on some aspects and go back and ask further questions as
necessary. In the CMC’s view, this only underlines the fact that if they were trying to obtain as
much information as possible, they missed an important opportunity to explore further the
PLO’s response to a critical question.

Lack of response to the ‘difficulties’ in interviewing the PLO

Both Webber and Williams respond to the criticism of their questioning by focusing on the
perceived difficulties in interviewing the PLO.

Webber and Williams do not ask the PLO to repeat or clarify his answers. Williams even said
that he accepted that the PLO spoke the relevant words, agreed that he heard the words and
did not say that he heard the PLO say anything different.

If Webber and Williams found the PLO difficult to understand and if they were concerned
about not being able to understand him or about him being so nervous, they should have taken
some steps to overcome the communication difficulties, for example offering to have a support
person for the PLO.

379 In relation to Webber, the IRT found that the prescribed officer would also have to find, on balance, that
Webber has been untruthful about what he thought he heard, or what he interpreted (the PLO) as saying.
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We note that Webber and Williams did not complete their investigation, and it is possible they
would have reviewed the interview and asked additional questions about this issue in a further
interview with the PLO. However, in the CMC's view it was important to obtain all the
information from the PLO at the time, and not rely on the possibility of re-visiting the interview
at a later date. Any number of things can prevent an investigator from conducting further
interviews, therefore it is important to pursue all lines of questioning at the time.

IRT’s findings and statement re timeframes

We disagree with the IRT’s assertion about the findings necessary to sustain a disciplinary
charge against Webber and Williams.

Webber and Williams had an obligation to obtain a comprehensive statement from the PLO
as soon as practicable. They failed to do so.

We are not sure what point the IRT is trying to make in its statement:

A timing of the answer and questioning during the re-enactment interview shows that
[the PLO] provides his answer and less than 8 seconds transpires while he says the words
I was thinking, um, if | see something | might get into trouble myself or something.

The family might harass me or something you know and Webber moves straight into

his questions about what Hurley was doing. The [PLO] re-enactment interview went

for approximately 12 minutes and was one of four re-enactment interviews that were
conducted by D/Inspector Webber and Williams that day. Williams and Webber also
overviewed several other interviews or statements that day.

In any event, these comments were not put to Webber or Williams in their respective
interviews with the IRT, neither were they offered as explanation by either officer.

Summary of CMC assessment

Initial QPS investigation

In the re-enactment interview with the PLO, Webber and Williams clearly miss an important
opportunity. The officers respond to this criticism by focusing on the perceived difficulties in
interviewing the PLO. Despite this declared difficulty, they do not think to provide support
to the PLO, although police are required under the OPM to meet the special needs of
Aboriginal witnesses.

IRT findings

The IRT agree that both officers made a mistake but found there were not sufficient grounds for
disciplinary action. They also give an appearance of justifying the officers’ situation by saying
that further interviews and questioning of the PLO at the Inquest had not elicited any other
information that assisted with inquiries into Mulruniji’s death — this is irrelevant to the fact that
an opportunity was lost in this particular situation.

It is not clear what the IRT intended in its detailed statement about timing in the interview.
However, since these comments were not put to Webber or Williams in their interviews, nor
offered as explanations by either officer, they seem to have been formulated by the IRT to
explain the officers’ actions.

The IRT described the officers’ task as ‘attempting to obtain a version from what could best
be described as a reluctant and inarticulate witness that appeared to be under some stress’,
but failed to ask the obvious question — why, in such a situation, the officers did not provide
support for the PLO.

The IRT’s investigation of this allegation is unsatisfactory.
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ALLEGATION 7: THE FORM 1

Background

The Acting State Coroner was concerned that the Form 1, a QPS form for reporting a death to
the Coroner under the Coroner’s Act 2003, did not include Roy Bramwell’s allegation that he
saw Hurley assault Mulrunji, which meant the information was not available to the pathologist
at the time of the first autopsy>®°.

In terms of official police procedure, the OPM at the time provided that:

e where an inquest is to be held, the investigating officer is responsible for ensuring that the
Form 1 is completed as fully as possible®®!

* the investigating officer is responsible for completing the Form 1 and forwarding a copy to
the coroner, the Government Pathologist performing the autopsy and to the investigator’s
officer in charge so that it is checked*®

* the purpose of the Form 1 is to assist the Coroner in deciding whether an autopsy should be
ordered and to assist the pathologist performing the autopsy to establish the cause of death®®

* the investigating officer is responsible for completing a Supplementary Form 1 where
additional information comes to hand that may assist in determining the cause of death at
a time prior to the autopsy®*

* the regional crime coordinator (RCC) is directly responsible for the investigation

* the ESC representative is of the opinion proper ... procedural matters are not being adhered
to ... should confer with the RCC and CMC to endeavour to resolve the issue.

The IRT considered the allegation, ‘The Form T".

Context

Kitching prepared a Form 1 on the night of 19 November 2004, but the form was not sent to
the local Coroner until Monday 22 November 2004.

On 20 November 2004, Roy Bramwell alleged that he saw Hurley assault Mulruniji in the police
station®*® and on 21 November 2004, Ms Penny Sibley alleged that she saw Hurley punch
Mulrunji outside the police station on 19 November 2004°%¢. The Form 1 was not updated

by Kitching to include the assault allegations of Roy Bramwell or Ms Sibley before it was
submitted, nor was a Supplementary Form 1 detailing the assault allegations prepared by him.

On 23 November 2004, Kitching attended the autopsy conducted by Dr Lampe in Cairns, but
the evidence suggests that Kitching did not tell him about either of the assault allegations made
against Hurley.

380 Finding of Inquest, page 10

381 Section 8.4.3(ix) OPM

382 Section 8.4.3(v)(a), (b), (d) OPM
383 Section 8.4.8 OPM

384 Section 8.4.3(vi) OPM

385 Bramwell made this allegation in his interview with Kitching and Robinson, and in the re-enactment
interview with Webber and Williams. The allegation is not included in the statement prepared by
Robinson, and our concerns with Robinson’s failure to include this important information in Bramwell’s
statement is discussed in Chapter 10 of this report.

386 This interview was conducted by Kitching.
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Key issues
The failure to include the assault allegations in the Form 1 raises the following issues:

* what actions Kitching took to fulfil his obligation to complete and provide a Form 1 and a
Supplementary Form 1

* what responsibility did Webber and Williams have to ensure a complete Form 1 was
provided, and what action did they take in that regard

* what reasons were given by Kitching for his failure to include the information about the
assault allegations of Bramwell and Sibley in the Form 1 and were those reasons appropriate

e why didn’t Kitching complete and submit a Supplementary Form 1

* what information did Kitching orally provide to the pathologist performing the autopsy and
did it include the allegations.

The IRT seems to have considered the failure to include Bramwell’s assault allegation in the
Form 1 and Kitching’s failure to brief Dr Lampe about the allegation during the autopsy, but not
Kitching’s failure to include Sibley’s allegation or to submit a Supplementary Form 1.

What was said
Kitching included the following information in the ‘Summary of incident’ section of the Form 1:

... At that time the decease [sic] was aggressive and was restrained and placed in the rear
of a caged police vehicle. The deceased was then transported to the Palm Island Police
Station where he again became aggressive ... At that time the deceased is alleged to have
assaulted Senior Sergeant Hurley. The deceased was then physically restrained and
placed in Cell 2 of the Palm Island Police Watch-house and charged at 10.26 am. At that
time the deceased laid [sic] on the floor of the cell and went to sleep immediately ...

Kitching included the following information in the ‘Précis of statements’ section of the Form 1:

... At that time the deceased was aggessive [sic] and abusive towards police and was
physically placed in the rear of a caged police vehicle. Hurley states that upon arrival at
the police station he opened the door on the cage of the police vehicle and at that time
the deceased became aggressive and punched Hurley in the side of the face. Hurley then
physically restrained the deceased and struggled with him to the rear door of the police
station where they both fell to the ground. Another police officer Sergeant Michael Leafe
then assisted Senior Sergeant Hurley place the deceased into the watch-house cell by
dragging him with both arms ...

Dr Lampe

Evidence to Inquest

In his evidence at the Inquest, Dr Lampe said during the autopsy he and Kitching discussed
matters, but his record of the autopsy did not indicate that Kitching gave any oral instruction in
relation to an allegation of intentional assault*®”.

Dr Lampe confirmed that when performing an autopsy he is usually provided with a Form 1
and some history that is known at the time. Dr Lampe also agreed that having the history does
help in excluding or including various scenarios from the cause of death, and that it is difficult
to exclude something that is not put to you?®.

387 Inquest transcript, page 633
388 Inquest transcript, page 632
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Kitching
Evidence to Inquest

At the Inquest, Kitching was asked whether he briefed Dr Lampe about Roy Bramwell’s
allegation. Kitching said he couldn’t be one hundred percent sure whether he told Dr Lampe
about the allegation or not. Kitching said he ran through the witnesses’ evidence, but he didn’t
know whether he particularly told Dr Lampe about Bramwell’s allegation*®. Kitching then said
he ran through all the information he knew at the time, and possibly told Dr Lampe about

the allegation®®.

Kitching later said if Dr Lampe said he did not recall being told about the assault allegation,
Kitching was prepared to accept that he didn’t advise Dr Lampe of it**'.

When asked whether he intentionally did not advise Dr Lampe of Bramwell’s allegation or if it
was an oversight, Kitching said ‘No. It'd be an oversight, most definitely’3®.

Evidence to IRT

Kitching said he drafted the Form 1 on the night of 19 November 2004, and provided evidence
to the IRT that the Form 1 was last updated at 8.58 pm that night***. The Form 1 was prepared
with the information from witnesses which had been collected up to that time*“.

Kitching said he spoke to the on-call Magistrate in Townsville at about 7.25 pm that night, and
advised him of the death. Kitching said the information he passed on to the on-call Magistrate
was included in the Form 13%.

The following morning at about 8.15 am, Kitching and Robinson conducted an electronically
recorded interview with Roy Bramwell**¢, in which Bramwell made the assault allegation.

At about 10.52 am that day, Inspectors Webber and Williams conducted a video re-enactment
with Roy Bramwell which Kitching said was conducted due to the allegation made by Roy
Bramwell and the concerns about Bramwell’s credibility>”.

Kitching advised the IRT that the Form 1 was faxed to the Townsville Coroner at about

10.40 am on Monday 22 November 2004%. Kitching said the Form 1 was printed out the
night he completed it, placed on his file and was not taken out again until it was faxed to the
Coroner’s office on 22 November 2004°*”. Kitching told the IRT at the time the Form 1 was
sent to the Coroner, he’d not had the opportunity to go back and modify it*°.

In response to the IRT’s question about whether any senior officer expressly asked to see the
Form 1, Kitching replied ‘No ... Not at all’ 4"

389 Inquest transcript, pp. 770-771

390 Inquest transcript, pp. 770-771

391 Inquest transcript, pp. 774-775

392 Inquest transcript, page 778

393 IRT transcript, Kitching, tape 1, page 10
394 IRT transcript, Kitching, tape 1, page 7
395 IRT transcript, Kitching, tape 1, page 12
396 IRT transcript, Kitching, tape 1, page 5
397 IRT transcript, Kitching, tape 1, pp. 19-20
398 IRT transcript, Kitching, tape 1, page 14
399 IRT transcript, Kitching, tape 1, page 17
400 IRT transcript, Kitching, tape 1, page 32
401 IRT transcript, Kitching, tape 1, page 18
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Kitching told the IRT that on 23 November 2004 he picked Dr Lampe up from the Supreme
Court in Cairns and gave him a brief outline of the circumstances of the investigation during
the short trip to the morgue*®. Kitching was present during the autopsy conducted that day,
and says that he provided Dr Lampe with continual briefings about what had happened when
Dr Lampe asked questions*®. Kitching said he spoke to Dr Lampe about the arrest, the incident
at the rear of the police vehicle, the subsequent scuffle going into the police station and the fact
that there was no movement after the fall.*** Kitching said he advised Dr Lampe of information
received from the Palm Island community that Mulrunji had been drinking bleach the day or
night before he died*.

Kitching said he certainly intended to brief Dr Lampe about all the incidents and on all the
information he’d gathered up to that point in the investigation. He said the mere fact that
Bramwell couldn’t have possibly seen what he said he saw, coupled with the fact that there
was no evidence of physical injury on Mulruniji’s body to support an allegation of assault,
meant that the information ‘may have drifted’ from his mind.*°®

Kitching then told the IRT the reason he hadn’t briefed Dr Lampe in relation to the assault
allegation was due to the serious doubt he had in relation to Bramwell’s version of events
and the fact that his allegations were not supported by physical evidence on Mulruniji’s body.
Kitching said if Dr Lampe noted any evidence of trauma during his examination, then this
would have ‘triggered the need for advice in respect of the allegations raised by Bramwell”.
Kitching said he did not intentionally withhold information from Dr Lampe and that he
exhausted all his knowledge from the investigation to that time which was consistent with
the known circumstances and the condition of the deceased*”.

The IRT put to Kitching ‘To paraphrase it are you trying to tell me that ... in your experience
you only have proffered information to pathologists that you thought was reliable and relevant?’
to which Kitching replied ‘That’s correct.

Kitching said he made some notes of his discussions with Dr Lampe, particularly in relation
to the clothing that was taken from the deceased and the cause of death identified during
the autopsy*®.

Kitching said in hindsight, in an ideal world, it would be great for all the information to be
included then and there but there are policies and procedures in place which allow further
information to be provided in a supplementary Form 14°.

In relation to his failure to submit a supplementary Form 1 which included the assault
allegation, Kitching told the IRT once the information was obtained in relation to the cause of
death, at the first opportunity he intended to provide a supplementary Form 1 to the Coroner.
Kitching said the supplementary Form 1 would include a précis of all statements from the
interviews conducted and if necessary a full copy of all the statements. Kitching said this was
the normal process and he does this in any investigation. Kitching said it was his intention to
lodge the supplementary Form 1, but the investigation was taken away from him and handed
to the CMC*™".
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402 IRT transcript, Kitching, tape 1, page 22
403 IRT transcript, Kitching, tape 1, page 23
404 IRT transcript, Kitching, tape 1, page 28
405 IRT transcript, Kitching, tape 1, page 29
406 IRT transcript, Kitching, tape 1, pp. 24-25
407 IRT transcript, Kitching, tape 1, page 28
408 IRT transcript, Kitching, tape 1, page 25
409 IRT transcript, Kitching, tape 1, page 24
410 IRT transcript, Kitching, tape 1, pp. 32-33
411 IRT transcript, Kitching, tape 1, page 31
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When asked by the IRT about whether his protocols for advising Coroners have now changed,
Kitching said there is policy and procedure that shows they can provide further information that
might be of interest or benefit to the Coroner in a Supplementary Form 142, Kitching said once
the deceased’s injuries were identified in the autopsy, it was an appropriate time to have those
statements forwarded to the Coroner. Kitching said this was his intention, but the night

he returned from Cairns he was advised that the Commissioner instructed that the matter be
handed to the CMC. Kitching believed that it was then a matter for the CMC to proceed with
the statements he had taken??.

Other evidence

In his statement dated 19 January 2005, Kitching said he advised Dr Lampe of information

including:

* Inquiries at the time did not identify any fights or altercations involving the deceased prior
to him being taken into police custody on the day of his death

* Police were involved in a scuffle with the deceased on taking the deceased from the police
vehicle to the watch-house

¢ During the scuffle police had fallen with the deceased into the police station

* The deceased has a small injury above his right eye

e Unconfirmed information had been received that the deceased may have been drinking
bleach prior to his arrest on 19 November 2004.

Procedural fairness submission to the CMC

Kitching notes that the assault allegation was ‘completely inconsistent” with his observations;
‘completely at odds with the primary, real evidence — the condition of Mulrunji’s body".

He points to the irony in that it was the conflict between Roy Bramwell’s allegations and the
‘real evidence’ that lead to the re-enactment with Bramwell.

He considered that Ms Sibley’s allegation was also inconsistent with the real evidence.

Kitching relies on his years of policing experience, seeing hundreds of assault matters and ‘not
one ... where the person has died from punches to the body’. He notes that where an assault
has been serious there was always an indication on the body that there had been an assault.

Kitching advises of an established police protocol in relation to a Form 1. ‘The procedure
adopted by police is that the Form 1 contains as much information as the investigator knows
at the time. There is provision to submit a Supplementary Form 1. He says that it was always
his intention to forward all the information, including a full complement of statements from
witnesses would be forwarded to the Coroner with a Supplementary Form 1.

Webber

Evidence to IRT

Webber told the IRT he had examined the Form 1 on the evening of 19 November 2004,
before he was aware of the Bramwell allegation*'*. Webber said it was his understanding that
the form was going to be lodged immediately with the Townsville Coroner and he only
subsequently became aware that it was not sent until Monday 22 November 20044,

412 IRT transcript, Kitching, tape 1, pp. 32-33
413 IRT transcript, Kitching, tape 1, page 33
414 IRT transcript, Webber, page 6, tape 1
415 IRT transcript, Webber, page 7, tape 1
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Webber said once he became aware of the allegation, he did not think to have it included
on the Form 14°. Webber didn’t consider the allegation had any significant effect on the
investigation*”. When questioned by the IRT about the credibility of Bramwell’s allegations,
Webber said that after Roy Bramwell’s allegation was recorded and the re-enactment had
taken place, he had ‘absolutely no belief that those allegations are in any way credible’™™.

Webber said he briefed the Acting Assistant Commissioner and the Acting Chief Superintendent
sometime on Saturday 20 November 2004 about the Bramwell allegations, and advised them
of his concerns about the credibility of the allegations*".

Webber said the Acting State Coroner’s comment about the pathologist not having all the
crucial information was incorrect. He said Kitching attended the autopsy, and Webber
believed Kitching would have informed the pathologist about what had occurred during
the investigation, after the Form 1 was completed**°.

Webber also commented ‘I also know that on some occasions some Pathologists actually
prefer not to know too many details of a Police investigation as they believe it might actually
cloud their ... findings™*'.

When asked by the IRT whether he thought Kitching intentionally omitted to include the
Bramwell allegations or if was an oversight, Webber said ‘I don’t have any doubt in my mind
that it was simply an oversight22.

Williams

Evidence to IRT

Williams advised the IRT he did not read the Form 1 before it was submitted** and did not
consider he should have viewed the form or taken an interest in it prior to the form being sent
to the Coroner***. Williams said the form is usually sent at the very start of an investigation,
and the Coroner would have been constantly updated about the facts of the matter as they
were uncovered*®.

Procedural fairness submission to the CMC

Williams says that the responsibility for the Form 1 and Supplementary Form 1 is with the
investigating officer; Kitching in this case. He says that he was not the supervisor, nor had line
control over Kitching.

Acting Assistant Commissioner

Evidence to IRT

The Acting Assistant Commissioner told the IRT he did not remember seeing a copy of the
Form 1 prior to the autopsy*?*. The Acting Assistant Commissioner said any allegation of an
incident which might have caused an injury would have been useful to the pathologist, but he
didn’t think that the failure to provide the information would change the result as the pathologist
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416 IRT transcript, Webber, page 6, tape 1
417 IRT transcript, Webber, page 7, tape 1
418 IRT transcript, Webber, page 8, tape 1
419 IRT transcript, Webber, tape 1, page 12
420 IRT transcript, Webber, tape 1, page 7
421 IRT transcript, Webber, tape 1, page 7
422 IRT transcript, Webber, tape 3, page 8
423 IRT transcript, Williams, tape 2, page 7
424 IRT transcript, Williams, tape 2, page 7
425 IRT transcript, Williams, tape 2, page 7
426 IRT transcript, the Acting Assistant Commissioner, tape 2, page 22
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conducts a thorough examination anyway*”. The Acting Assistant Commissioner said the
information certainly would have been helpful*?® because it would allow the pathologist to
agree or disagree with whether a certain injury or incident was the cause of death or not*?°.

Acting Chief Superintendent

Evidence to IRT

The Acting Chief Superintendent told the IRT he did not remember seeing a copy of the

Form 1%°. The Acting Chief Superintendent said clearly the circumstances relating to the death
should be as detailed as possible, and if the allegation was one of the circumstances relating to
the death, it needs to be put in the form*'.

Robinson

Other evidence

In his statement provided to the CMC, Robinson said on 22 November 2004 he advised Kitching
of information he had heard that Mulrunji had been consuming bleach. Robinson stated that he
did not recall which persons in the community gave him this information, and his working diary
was destroyed when the Palm Island police station burnt down.

In his interview with the CMC on 22 January 2008, Robinson said that he couldn’t remember
who told him this information, but he believed it was third or fifth hand.

General findings by the IRT
The IRT found

Dr Lampe does not say that D/S/Sgt Kitching did not tell him about the Roy Bramwell
allegations, however, Dr Lampe did not make any mention of the allegations in his notes
and does not remember being told about them ...

D/S/Sgt Kitching was initially of the view that he would have told Dr Lampe about the
allegations, but later conceded that he may not have. He indicated that the Form 1 had
been completed prior to the allegations being made, that the allegations had little if any
credibility, and that had anything occurred during the post-mortem examination he
would have told the pathologist about the findings ...

D/S/Sgt Kitching knew that the Ethical Standards Command and the Coroner, and
possibly the Crime and Misconduct Commission would review this matter. He also knew
that these agencies knew, or would have been informed about the allegations as a matter
of routine. Given this, it would seem illogical that D/S/Sgt Kitching would attempt to
deceive Dr Lampe by not providing the information ...

This then leaves [this allegation] at either duty failure or negligence, or if not this, an issue
related to judgement and/or experience.

On balance, it is the view of the Investigation Review Team that D/S/Sgt Kitching should
have made mention of the Bramwell allegations, even if only to the extent that they were
untested or uncorroborated. This would have allowed the pathologist to comment more
specifically on those allegations at the time of post-mortem examination if he wished ...

The investigating officers were faced with an unknown cause of death that could have
been related to a myriad of possibilities (e.g. natural causes, poisoning) ...

427 IRT transcript, the Acting Assistant Commissioner, tape 2, page 23
428 IRT transcript, the Acting Assistant Commissioner, tape 2, page 23
429 IRT transcript, the Acting Assistant Commissioner, tape 2, page 24
430 IRT transcript, the Acting Chief Superintendent, tape2, page 42
431 IRT transcript, the Acting Chief Superintendent, tape 2, page 45
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The unavailability of a pathologist caused a delay in investigators being provided with
information as quickly as would have been desirable. There were 4 days between the
time of death and the initial post-mortem examination ...

It is clear from the evidence that Dr Lampe did thoroughly and independently address
the issue of assault as a cause of injury or death and that a significant amount of history
was provided to Dr Lampe by D/S/Sgt Kitching ...

It is also clear that Roy Bramwell was not a credible witness and that, in the Investigation
Review Team’s view, the re-enactment interview (video recorded) clearly demonstrates
that Roy Bramwell could not have seen what he alleged. ...

No other senior officer thought to ask specific questions directly related to the
Roy Bramwell allegations being included on the Form 1 ...

Criticism of police would not have occurred had a senior officer thought to remind
or direct Kitching to mention the Bramwell allegations in the Form 1 or during the
post-mortem examination.

IRT findings on individual officers
The IRT found:

for a disciplinary sanction to be imposed, a prescribed officer would need to be satisfied
that Kitching failed to provide enough detail in the Form 1 to allow the pathologist to
make sufficient examinations ...

On balance, it is the view of the Investigation Review Team that D/S/Sgt Kitching should
have made mention of the Bramwell allegations, even if only to the extent that they were
untested or uncorroborated. This would have allowed the pathologist to comment more

specifically on those allegations at the time of post-mortem examination if he wished.

The IRT recommended that Kitching be provided with guidance.

The IRT found it was understandable that neither Webber nor Williams thought to check the
Form 1 before it was submitted for a number of reasons, and recommended no further action
be taken in relation to their conduct.

The IRT found the Acting Assistant Commissioner and the Acting Chief Superintendent were
Webber’s supervisors and failed to ask questions about the Form 1 or whether the allegation
was put to the pathologist, but made no recommendations about their conduct.

These findings will be discussed in Part 5.

CMC comments

Kitching failed to provide all relevant information for the pathologist in the Form 1 submitted on
22 November 2004, and did not submit a Supplementary Form 1; nor did he provide all
relevant information to the pathologist during the autopsy on 23 November. His explanations
for this are inconsistent.

Neither Webber nor Williams took any action to ensure that the Form 1 was appropriately and
fully completed despite their responsibilities.

Misleading information in the Form 1

In the CMC’s view, the way Kitching completed the Form 1 is concerning. His description

that Mulruniji ‘laid [sic] on the floor of the cell and went to sleep immediately” is misleading.
Kitching states on a number of occasions in the Form 1 that Mulrunji was aggressive and had to
be restrained and twice states that Mulrunji assaulted Hurley, yet did not include either of the
assault allegations made against Hurley.
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Inconsistency in Kitching’s evidence

In explaining why he did not include Bramwell’s assault allegations in the Form 1 or inform the

pathologist personally, Kitching says, variously:

¢ he didn’t have the opportunity to go back and modify the Form 1 after the assault
allegations were made and before it was sent to the Coroner

* he couldn’t be one hundred percent sure whether he told Dr Lampe about the allegation
or not

e he ran through all the information he knew at the time, and possibly told Dr Lampe about
the allegation

* he certainly intended to brief Dr Lampe about all the incidents and on all the information
he’d gathered up to that point in the investigation

e the information may have ‘drifted from his mind’ because of his doubts about Bramwell’s
credibility and the fact there was no evidence of physical injury on Mulruniji’s body

* he did not intentionally not advise Dr Lampe about the allegation, it was ‘most definitely’
an oversight

e the reason he had not briefed Dr Lampe in relation to the assault allegation was because of
his serious doubt about Bramwell’s version and the lack of supporting physical evidence on
Mulruniji’s body

e if Dr Lampe noted any evidence of trauma during his examination, then this would have
‘triggered the need for advice in respect of the allegations raised by Bramwell".

It is not clear whether Kitching actually turned his mind to the assault allegations and decided
not to tell Dr Lampe as he did not consider the information to be ‘reliable and relevant’, or
whether the information merely ‘drifted from his mind".

Kitching’s endorsement of the IRT’s comment that he only offered information to pathologists
that he considered reliable and relevant seems in stark contradiction to both his inclusion of
hearsay evidence about Mulruniji drinking bleach and his exclusion of Penny Sibley’s allegation
of assault (of which the credibility had not been questioned). In effect, Kitching seems to have
informed the pathologist of information adverse to Mulrunji but excluded allegations adverse
to Hurley.

Purpose of preparing a Form 1

If an allegation of an assault upon a deceased is made to an investigating officer, it should be
provided to the pathologist performing the autopsy, so that the pathologist can form a view
about whether the alleged assault is a possible cause of death, and if appropriate exclude it
as such. The investigating officer’s view about the reliability or credibility of the evidence
concerning such an allegation is irrelevant for the purpose of the autopsy. It is the autopsy
which can better inform in relation to the reliability of the evidence.

In the CMC’s view the assault allegations made by Roy Bramwell and Ms Sibley should

have been included by Kitching in the Form 1 or in a Supplementary Form 1. In any event,

Dr Lampe should have been provided with this information during the autopsy. This would
have enabled Dr Lampe to specifically confirm, exclude or leave open the possibility of assault
as the cause of death.

It is fortunate that Dr Lampe did consider the possibility of the death being caused by an
assault. By Kitching’s own admission, he would only have raised Bramwell’s allegation of assault
if Dr Lampe had identified any evidence of trauma which would have ‘“triggered the need for
advice"®,

432 IRT transcript, Kitching, tape 1, page 28
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Intention to submit a Supplementary Form 1

Kitching said that once the information was obtained in relation to the cause of death, at the
first opportunity he intended to provide a supplementary Form 1 to the Coroner**. He also said
once the deceased’s injuries were identified in the autopsy, it was an appropriate time to have
those statements forwarded to the Coroner®“.

The purpose of providing a Supplementary Form 1, as clearly outlined in the OPM, is to
provide information that may assist a government pathologist in determining a cause of death
prior to the autopsy, not once injuries have been identified during the autopsy.

Kitching provides inconsistent evidence in relation to his intention to submit a Supplementary
Form 1. On one hand, Kitching argues that he didn’t mention the allegation to Dr Lampe as
he thought it was not reliable and relevant, and on the other hand, he states that he intended
to provide the coroner with information about the assault allegation, but he didn’t have the
opportunity as the CMC took over the investigation. If Kitching only intended to provide

Dr Lampe with information that was ‘reliable and relevant’, and he already formed a view
about the reliability of Bramwell’s evidence, then it is not clear why he would include this
information in a Supplementary Form 1.

Comment on the IRT’s findings
In the CMC’s view the IRT has failed to adequately consider this allegation.

As well as not considering Kitching’s failure to complete a Supplementary Form 1, or the
inconsistency in Kitching’s account, the IRT also did not address the omission of Ms Sibley’s
allegation from the Form 1.

This is presumably because the Acting State Coroner only specifically mentioned the issue
of Bramwell’s allegation not appearing in the Form 14°. However, if not as a separate issue,
the omission of Ms Sibley’s allegation should have been treated by the IRT as a relevant fact
in forming a view about Kitching’s conduct in relation to the Bramwell allegation.

Instead, the IRT provided reasons to justify Kitching’s failure to make this information available
to Dr Lampe, such as Kitching knew the ESC and possibly the CMC would review the matter
and it would be ‘illogical” for Kitching to attempt to deceive Dr Lampe; that while Kitching was
an experienced detective, he had never worked at the Homicide Squad, ESC or investigated a
police related serious injury in custody; and that at the time of the investigation, Kitching had
to continue to manage the Townsville CIB.

The IRT found it was understandable that Webber and Williams did not check the Form 1

for a number of reasons; for example Bramwell was not a credible witness and the fact that
Dr Lampe’s examination did consider assault as a possible cause of death. We have concerns
with the IRT’s reasoning in relation to this.

The IRT do not refer to important parts of the OPM*® that are inconsistent with Kitching’s
actions and explanations. As a consequence the IRT does not adequately examine the conduct
of the investigators and, for example, allows the principal investigator to claim that he intended,
sometime after the autopsy, to complete a Supplementary Form 1 containing all the relevant
information and give it to the pathologist, as if that course of action was somehow acceptable
or reasonable.
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433 IRT transcript, Kitching, tape 1, page 31
434 IRT transcript, Kitching, tape 1, page 33

435 During a meeting on 16 January 2007, the CMC and IRT discussed a number of issues of concern,
including the fact that there was no disclosure of any assault associated with Mulrunji’s death in the Form 1
completed by Kitching.

436 Principally the obligation to prepare a Supplementary Form 1 setting out any new information received
before the autopsy and the obligation to contact the pathologist ‘as a matter of urgency’ and before the
autopsy is performed.
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Question of credibility of evidence

The IRT considered it was clear that Bramwell was not a credible witness and that the
re-enactment interview clearly demonstrates that Bramwell could not have seen what he
alleged. While Bramwell’s credibility is damaged by his claim that he could actually see Hurley
punching Mulruniji’s face, this does not necessarily mean that he did not see the elbow going up
and down, which could be consistent with Hurley punching Mulrunji.

We are not concerned here with whether Bramwell and his evidence were ultimately found to
be credible or not. The relevant issue is that it was inappropriate for the investigators to
completely dismiss Bramwell’s evidence at that point in the investigation and to decide to
withhold that information from Dr Lampe.

As will be discussed later in this report, in the video re-enactment on 20 November 2004,
Hurley changed his version of events and included information which was not in his initial
interview on 19 November 2004. However, this did not seem to have any impact on his
credibility in the mind of the investigation team, unlike that of Mr Bramwell.

Summary of CMC assessment

Initial QPS investigation

Under the OPM, Kitching as the investigating officer was responsible for ensuring that the
Form 1 — intended to assist the pathologist determine the cause of death — was completed
as fully as possible.

Kitching cannot be said to have complied with this requirement since he did not include on
the Form 1 sworn allegations by Roy Bramwell and Penny Sibley that Hurley had assaulted
Mulrunji. Neither did he provide this information by completing a Supplementary Form 1,
which is intended as a means of getting additional information to the pathologist as urgently
as possible.

Kitching was inconsistent in his various explanations as to why he had not included Bramwell’s
allegations, although his statements included that he did not believe that Bramwell’s evidence
was reliable, and he eventually agreed when the IRT asked him if he was saying that he only
provided reliable and relevant information to pathologists. However, this rationale fails to
explain why he excluded Penny Sibley’s sworn evidence (the credibility of which had not been
questioned) but included hearsay evidence against Mulrunji. This gives rise to a perception of
bias towards Hurley on his part.

Webber also said that, once aware of Bramwell’s allegation, he did not think to have it included
on the Form 1 because he did not think that it had any significant effect on the investigation.
Clearly, neither Webber or Kitching appear to properly understand the function of a Form 1,
since the reliability or credibility of the evidence concerning such an allegation is irrelevant for
the purpose of the autopsy.

Williams who had responsibililty for ensuring procedural matters were being adhered to,
did nothing to satisfy himself that the Form 1 was appropriately completed.

IRT findings

The IRT find that Kitching should have made mention of the Bramwell allegations; however,
they then provide a number of dubious reasons to extenuate Kitching’s failure to give the
information to Dr Lampe — for example, the delay of four days between the time of death and
the initial post-mortem examination, that Dr Lampe did consider assault, that a senior officer
had not thought to remind or direct Kitching, that Bramwell was not credible, etc. The CMC
considers these factors irrelevant, and questions the validity of the IRT’s reasoning.
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The IRT also show a lack of thoroughness in their failure to address some clearly important
areas — for example, they do not consider Kitching’s failure to complete a Supplementary Form
1, the inconsistencies in Kitching’s account, or the omission of Ms Sibley’s allegation from the
Form 1.

The IRT also ignore important parts of the OPM*” that are inconsistent with the investigators’
actions and explanations — for example, that the investigating officer was required to supply
additional information urgently to the pathologist in order that the pathologist could consider it
in identifying the cause of death. As a result, the IRT has not adequately examined the conduct
of the investigators.

In the CMC’s view, the IRT has failed to satisfactorily investigate this allegation.

437 Principally the obligation to prepare a Supplementary Form 1 setting out any new information received
before the autopsy and the obligation to contact the pathologist ‘as a matter of urgency’ and before the
autopsy is performed.
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ALLEGATION 8: LACK OF SUPPORT TO INDIGENOUS WITNESSES

Background

The Acting State Coroner was critical of the lack of support provided to the Indigenous
witnesses by the investigation team*3.

In terms of official police procedure, the OPM at the time provided that:

» persons of Aboriginal and Torres Strait Islander descent are to be considered people with
special needs because of certain cultural and sociological conditions**

* when questioning people of Aboriginal and Torres Strait Islander descent, whether as a
witness or a suspect, the existence of a special need should be assumed until the contrary is
clearly established using certain criteria**

* the officer in charge of a station is to compile and maintain a list of local Aboriginal and
Torres Strait Islander Legal Service contacts**' and a list of interpreters and support persons
appropriate for their area of responsibility*+

* when an officer intends to question someone with a special need, the officer should take
whatever action is necessary** to compensate for that special need*#.

The IRT considered the allegation ‘Lack of Support to Indigenous Witnesses'.

Context

According to the QPS running sheet, the investigation team interviewed seven Indigenous
witnesses; the PLO, Roy Bramwell, Patrick Bramwell, Penny Sibley, Gladys Nugent, Edna
Coolburra and Gerald Kidner. There is no evidence to suggest any action was taken to consider,
or compensate for, the witnesses’ special needs.

Key issues

The actions of the investigation team in interviewing a number of Indigenous witnesses without
any support raises the following issues:

e What action, if any, was taken by Kitching, Webber, Williams and Robinson to comply with
the OPM requirements?

e What reasons, if any, were given to explain the lack of support persons offered and
provided to the Indigenous witnesses?

e What difficulties, if any, were experienced by Kitching, Webber, Williams and Robinson in
understanding the Indigenous witnesses?

438 Finding of Inquest, page 10; section 46 comment, number 39

439 Section 6.3.6 OPM. Section 6.3.1 of the OPM also outlines a number of circumstances, including
Aboriginal and Torres Strait Islander persons (Section 6.3.1(xii)), that should be considered as creating a
special need until the contrary becomes apparent.

440 Section 6.3.6 OPM
441 Section 6.3.6 OPM
442 Section 6.3.4 OPM

443 Examples of action compensating for special needs are: arranging for an interpreter to overcome language
difficulties, allowing an independent person to overcome any feeling of intimidation in a person, and
phrasing questions in a manner which compensates for a lack of education (Section 6.3.3 OPM).

444 Section 6.3.3 OPM
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What the police said
Webber

Evidence to IRT

Webber told the IRT he did not think at any stage a support person was required for any
witness***. Webber said the witnesses were only being asked to give a version of what they saw
and what they knew. He said there was no apparent involvement in any criminal offence by
any of the witnesses, it was just a straight forward collection of evidence process*.

Webber said he believed the witnesses were quite comfortable talking to the police and at
that stage it was more important to actually get an explanation from them as to what had
occurred*”. Webber said if any of the people had expressed any concern or asked for a
support person, they would have provided someone, but agreed with the IRT’s comment that
it would have taken some time to organise support persons and said that would have slowed
down the process*.

Webber also said Robinson was there and he had a relationship with the people on the island
and had dealt with them as witnesses and victims of crime**°.

Webber said they advised ‘Legal Aid Services’ and that they had the opportunity to participate,
but that the legal aid representative was the daughter of the Mayor and her brother died in jail
so she was unable to provide any assistance and didn’t want to have any further part in it**°.

Webber further said the people on Palm Island are very much involved in the community, so
whatever transpires is immediately going to go back into that community and have the potential
to contaminate the evidence®'.

Webber said he doesn’t believe the Coroner wanted to acknowledge that members of the
Northern Region and the QPS as a whole conduct investigations every day with Indigenous
people and witnesses. He said numerous Indigenous persons are interviewed, statements taken
and charges laid, so they are extremely conscious of, and able to, establish a rapport with
those witnesses*2.

Williams

Evidence to Inquest

Williams told the Inquest he had trouble understanding the means of communication used by
Palm Islanders*. Williams was aware that during the course of the investigation there would be
the need to speak to Indigenous people from Palm Island, but admitted he did not take steps to
alleviate the problems he has in communicating with them***.

Williams admitted he even found it difficult to talk to the PLO, who was from the Palm Island
community**, but he did not seek any assistance when he was having difficulty communicating
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445 IRT transcript, Webber, tape 2, page 22
446 IRT transcript, Webber, tape 2, page 23
447 IRT transcript, Webber, tape 2, page 22
448 IRT transcript, Webber, tape 2, page 23
449 IRT transcript, Webber, tape 2, pp. 18-19
450 IRT transcript, Webber, tape 2, pp. 9, 22
451 IRT transcript, Webber, tape 2, page 22
452 IRT transcript, Webber, tape 2, page 18
453 Inquest transcript, page 478

454 Inquest transcript, page 478

455 Inquest transcript, page 478
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with the PLO456. Williams said he tried to understand what the PLO was saying as best as he
possibly could, and tried to make it as clear as possible*”.

When asked why he took no steps to alleviate the communication difficulties, Williams said
‘the local detectives from Townsville were here and they appear to have a good rapport with
the local people™®. Williams said he did not ask whether the local detectives from Townsville
were effective cross-cultural communicators, but they seemed to have no trouble
communicating with people on the island*>.

Evidence to IRT

Williams told the IRT he doesn’t have a problem dealing with Indigenous people in general*®°.
In response to the IRT’s question ‘As a result of any ... and all of those interviews that you
conducted ... with Indigenous persons on the island were any complaints received about your
demeanour or the way that you dealt with them?’ Williams replied, ‘Not that I'm aware of*'.

When asked by the IRT “logistically how would you have gone about obtaining a support
person if one was required? Or would you have left that to the ... R-C-C?" Williams replied
that it would have taken days to arrange a support person, if at all*?. He said there was a risk
that if you left Bramwell he would start to forget things and by the time you got a support
person there he may have forgotten everything*®.

Procedural fairness submission to the CMC

Williams says that the CMC has failed to take into account that the PLO is a trained member
of the QPS, employed to fill the role of a police liaison officer and, as such, was not a person
with a special need.

He also states that Roy Bramwell was not a person with special needs and points to the
transcript of Bramwell’s interview as proof — Bramwell did not establish himself in that
interview as such a person.

Kitching
Evidence to IRT

Kitching told the IRT that through his experience policing in remote and isolated communities,
he had developed a very good communication style for dealing with Indigenous people.
Kitching said he has easily dealt with hundreds of Indigenous persons throughout his career**.
In response to the IRT’s question about whether there have been any complaints from people
of Aboriginal background against him, Kitching said he is not aware of any complaints*** and
he’s had no problems whatsoever in dealing with Indigenous people throughout his career*®.
He said he has spoken to many Indigenous persons over the years and he still has no issues
with obtaining an accurate version from them, it’s just a matter of going over the issues to try to
get the truth or meaning out of what they’re trying to say *".

456 Inquest transcript, page 479

457 Inquest transcript, page 479

458 Inquest transcript, page 478

459 Inquest transcript, page 478

460 IRT transcript, Williams, tape 1, page 22
461 IRT transcript, Williams, tape 1, page 25
462 IRT transcript, Williams, tape 1, page 23
463 IRT transcript, Williams, tape 1, pp. 23-24
464 IRT transcript, Kitching, tape 2, page 38
465 IRT transcript, Kitching, tape 2, page 39
466 IRT transcript, Kitching, tape 2, page 38
467 IRT transcript, Kitching, tape 2, page 42
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Kitching did not think that a support person was required for any witness at that stage*¢®.
Kitching said the reason for speaking to the witnesses was to gain information in relation to the
circumstances surrounding the death. He said it was simply an open question for the witnesses
to tell him what they knew about the incident and there was certainly no pressure placed on
the witnesses or any cross-examination of the witnesses, in any way, shape or form*®.

When asked by the IRT whether there was any reticence by anyone he wanted to talk to,
Kitching replied ‘None whatsoever’. He said that the witnesses seemed ‘quite fine’, they
certainly weren't hesitant or backward and they were certainly there of their own free will
and were willing participants in the interviews*’".

When the IRT asked how he would have logistically gone about obtaining a support person
if one was required, Kitching said to his knowledge there were no support persons available
on Palm Island but the ‘Justice Group” and ‘Aboriginal and Torres Strait Island Legal Aid field
officers’ were included in the process from the start*’2.

Procedural fairness submission to the CMC

In addition to reiterating his evidence to the IRT, Kitching relies upon the fact that none of the
witnesses exhibited any fear or reticence, and ventures the explanation that this was because
they were not in jeopardy of arrest themselves; they were aware of what had occurred and that
‘their special assistance and input was being sought’. He says no witness requested support.

Kitching also points to the fact that the Supreme Court had no criticism to make of the evidence
he obtained from the Indigenous witnesses.

Robinson

Evidence to Inquest

At the Inquest, Robinson admitted although interviewing Aboriginal witnesses was his ‘bread
and butter” on Palm Island, he still experienced communication difficulties with Aboriginal
witnesses*? and sometimes he has misunderstood what is being said or what is going on**.
Robinson said if he misunderstood a witness, then he will ask them what they mean, but agreed
‘there are unknown unknowns’ and sometimes he may not realise that he doesn’t know what

is going on*”>.

Robinson agreed there may be a range of factors apart from simply comprehension difficulties
that create problems in communicating with a witness*®.

Robinson confirmed he had not received training in relation to overcoming communication
difficulties, and had not asked for any training, despite the fact that questioning almost
exclusively Indigenous witnesses on Palm Island was the essence of his job*”.
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Procedural fairness submission to the CMC

Robinson suggests that he developed a very good communication style with Indigenous
persons and consistently demonstrates empathy and support for them. He notes he was a
recipient of a ‘reference’ from the Palm Island Community Justice Group concerning the
significant decline in complaints against police reported to their office since he became the
complaints officer.

Robinson says he saw no need to override Kitching’s decision that support persons were not
necessary, in light of Kitching’s significant experience in working with Indigenous people and
in the ‘emergent and already demanding circumstances of the investigation’. He points to the
fact that his very presence would have represented a familiar face to all the witnesses.

Robinson observed that Kitching’s interview style did not involve cross-examining. He relies
upon exactly the same points as Kitching in his procedural fairness submission about the
situation the witnesses were in, and further that no witness requested support.

Acting Assistant Commissioner

Evidence to IRT

The Acting Assistant Commissioner did not recall any discussion with the Acting Chief
Superintendent or Webber about providing support for the Indigenous witnesses and said
no request was made to him for such support to be provided*®. The Acting Assistant
Commissioner said ‘if it was considered necessary and I'll repeat that, if it was considered
necessary’, S/Sgt Dave Dini, a cross cultural liaison officer, would have been able to identify
suitable people to provide support*’°.

The Acting Assistant Commissioner said he was ‘not too sure why in this particular case
those witnesses needed extra special support*?. The Acting Assistant Commissioner said the
Indigenous witnesses were simply people who were near the police station at the time of the
arrest, or at the scene of the arrest, not witnesses to the death*®'.

The Acting Assistant Commissioner said had the issue arisen, rather than organise someone from
the mainland as commented by the IRT they probably would have looked for a support person
from the Community Justice Group on Palm Island*2. The Acting Assistant Commissioner said
this would be better because while there would be no impediment to flying additional people to
the island to provide support, it would have been another logistical problem locating someone
and preparing them to fly, when there was the need to carry out the investigation
expeditiously*s3.

The Acting Assistant Commissioner said both Kitching and Robinson are experienced in dealing
with and talking to Indigenous people, and ‘to a large extent Robinson would have been a
support to those witnesses™4. The Acting Assistant Commissioner said his understanding was
that Robinson was doing an excellent job on Palm Island, and he had the confidence of the vast
majority of the community*°.

The Acting Assistant Commissioner said he assumed the Human Services Officer was sent to
Palm Island primarily to support the police officers, but she was also available to support any
private individuals if the need arose*®.

478 IRT transcript, the Acting Assistant Commissioner, tape 2, page 7
479 IRT transcript, the Acting Assistant Commissioner, tape 2, pp. 7-8
480 IRT transcript, the Acting Assistant Commissioner, tape 2, page 8
481 IRT transcript, the Acting Assistant Commissioner, tape 2, page 8
482 IRT transcript, the Acting Assistant Commissioner, tape 2, page 10
483 IRT transcript, the Acting Assistant Commissioner, tape 2, pp. 10-11
484 IRT transcript, the Acting Assistant Commissioner, tape 2, page 9
485 IRT transcript, the Acting Assistant Commissioner, tape 2, page 10
486 IRT transcript, the Acting Assistant Commissioner, tape 2, page 11
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Acting Chief Superintendent

Evidence to IRT

The Acting Chief Superintendent said ‘I don’t think there was any criticism by any of the
witnesses at any time about the way they were treated by police*®”’. He said no-one ever said
the police weren’t supportive or didn’t take an interest, and there’s no reason why the Human
Services Officer couldn’t also be used as a support person for the community*®. The Acting
Chief Superintendent also said Williams arrived on the island on the 20 November 2004,

and he did not identify the need for any support persons*®°.

General findings by the IRT

The IRT found that ‘no specific obligation from a policy perspective was placed on the
investigators to use a support person unless they were of the view that one was needed".

The IRT said it is not aware of any specific complaints by witnesses about their treatment by the
investigators and that ‘ATSI Legal Aid field officers’ were involved in the process from the outset.

The IRT noted that logistically the investigators sought to identify as many witnesses as possible
and obtain versions from them, and the witnesses were not cross-examined to any great extent
during these initial interviews.

IRT findings regarding individual officers
The IRT noted that

D/Inspector Webber and D/S/Sgt Kitching have dealt with hundreds of Aboriginal persons
as witnesses and have never been the subject of a complaint about the way they have
dealt with those persons, by the witnesses themselves or by way of judicial criticism.

The IRT recommended no further action be taken in relation to any officer.

This finding will be discussed in Part 5.

CMC comment

In the CMC’s view the original investigating officers did not comply with their obligations
under the OPM with respect to dealing with Indigenous witnesses.

In addition to its overall provision for Indigenous persons to be considered as having special
needs, whether witnesses or suspects, the OPM clearly stated that when questioning
Indigenous persons the existence of a special need should be assumed until the contrary was
clearly established.

There is simply no evidence that the question of special need was considered at any point.

Although seven Indigenous witnesses were interviewed, there is no evidence of any action
being taken to compensate for the special need such as providing a support person. There is no
evidence of the witnesses being offered the opportunity to have a support person. Questioned
about this in retrospect, Webber and Kitching both asserted that at no time did they consider
that a support person was required.

This matter involved a death in custody of an Indigenous man in a small and predominantly
Indigenous community. The investigation involved interviewing Indigenous witnesses about a
serious, highly emotive issue in a stressful and potentially intimidating situation. In the CMC’s
view, clearly consideration should have been given to the question of special need.
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In retrospect, Williams described the situation being ‘a pretty ... traumatic event**® and a
‘fairly emotional incident" for the PLO. It does not appear that the investigation team
considered whether it would be traumatic or emotional for the PLO or the other witnesses to
be interviewed about Mulrunji’s death, particularly any of those who were not experienced in
dealing with police.

The problems associated with questioning Indigenous witnesses have been well documented.
Apart from the obvious language comprehension issues, there are a number of other well
recognised communication issues, including a history of distrust of police and the criminal
justice system, intimidation and a reluctance to speak about certain issues*®.

This was clearly a situation where the investigation team should have assumed that when
conducting interviews with witnesses support persons would be appropriate, or at the very
least that they would be offered.

Awareness of issues in relation to Indigenous witnesses

Webber and Kitching’s statements show a significant lack of understanding of what might be
involved for an Indigenous person in being interviewed.

Webber said the witnesses were only being asked to give a version of what they saw and what
they knew; it was just a straight forward collection of evidence process and the witnesses were
quite comfortable talking to the police. Kitching said the reason for speaking to the witnesses
was to gain information in relation to the circumstances surrounding the death; it was simply an
open question for the witnesses to tell him what they knew about the incident; and there was
certainly no pressure placed on the witnesses or any cross-examination. Such views failed to
recognise that the PLO at least would be placed in a conflict situation (his role within the police
establishment versus his family and cultural loyalties) simply through the very fact of a death in
custody. His obvious conflict was expressed by his response when he was asked by Williams in
the re-enactment interview what he saw after Hurley and Mulruniji fell in the station:

| can’t remember ... | was thinking, um, if | see something | might get into trouble myself.
The family might harass me or something you know*®.

Robinson, to whom interviewing Aboriginal witnesses on Palm Island was his ‘bread and
butter’, was perhaps more realistic when he acknowledged to the Inquest that he still
sometimes encountered communication difficulties with Aboriginal witnesses and that a range
of factors apart from simply comprehension difficulties could create problems in
communicating with a witness.

The re-enactment interview with the PLO

The alleged difficulty encountered by Webber and Williams during their interview with the
PLO is a good example of where engaging a support person may have been useful. In relation
to the PLO, the Acting State Coroner said ‘As with many other witnesses, he had difficulty in
giving his evidence in court and in making statements to investigating officers™“.

490 IRT interview transcript, tape 1, page 26
491 Inquest transcript, page 456

492 In June 1996, the CMC released a report ‘Aboriginal witnesses in Queensland’s criminal courts” which
dealt with the barriers faced by Aboriginal people who are called to give evidence as witnesses in criminal
proceedings. The report includes a chapter outlining various socio-cultural and linguistic issues which
affect interaction between Aboriginal people and the court system which may lead to misunderstanding.
While the report is focussed on Aboriginal witnesses in the court system, the comments which are made
are also relevant to the general problems which can be encountered interviewing Indigenous witnesses.

493 The investigators’ failure to pursue this comment with the PLO is discussed in detail in Allegation 6.

494 Finding of Inquest, page 5
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Webber*”, Williams** and Kitching*” all admitted they had trouble communicating with the
PLO. Despite this, they did not take any steps to alleviate the difficulties or to ensure that they
could effectively communicate with him.

Availability of support persons

It was argued that appropriate support persons were not available and that to locate support
persons would have delayed the investigation.

The Acting Assistant Commissioner told the IRT that Dave Dini, a cross cultural liaison officer,
would have been able to identify suitable support persons, if it was considered necessary*,
but the investigation team did not contact Dave Dini to request such advice.

While Hurley did not maintain the list of support persons as required under the OPM as he
said it was impractical*®, he said they would usually use the Community Justice Group and
he considered it was easy to find a witness assistant if one was needed*®. Representatives of
the Community Justice Group were in fact used to witness the signing of a number of
witness statements.

As someone with local knowledge of Palm Island, Robinson should have been able to identify
and locate appropriate support persons without delaying the investigation.

There is no evidence to support the assertion by the investigators that it would have been too
difficult or time-consuming to locate suitable support persons.

Police officers as support persons

It was suggested that Robinson was used during the investigation as he had a relationship and
rapport with the local people; the Acting Assistant Commissioner even said ‘to a large extent
Robinson would have been a support to those witnesses™". It was also suggested that the
Human Services Officer could have acted as a support person for the Indigenous witnesses
as well as to the police witnesses.

However, it is clearly problematic for a police officer to act as a support person to an
Indigenous witness being interviewed in relation to an Indigenous death in custody.

Reliance on Robinson’s communication skills

Robinson admitted although interviewing Aboriginal witnesses was his ‘bread and butter’ on
Palm Island, he still experienced communication difficulties with Aboriginal witnesses*
and sometimes he has misunderstood what is being said or what is going on®*. Robinson
said if he misunderstood a witness, then he will ask them what they mean, but agreed ‘there
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495 Webber told the IRT that the PLO was a ‘very reluctant witness...difficult to talk to’. (IRT transcript,
Webber, tape 2, page 26). However, Webber also states during the same interview that he believed all
witnesses were ‘quite comfortable’ and that support persons were not required (IRT transcript, Webber,
tape 2, page 22).

496 In his interview with the IRT, Williams acknowledged that it was a ‘traumatic event’ for the PLO
(IRT transcript, Williams, tape 1, page 26).

497 Kitching told the IRT that the PLO was quiet, quite shy, quite withdrawn and reasonably hard to
understand (IRT transcript, Kitching, tape 2, page 41). Kitching says that the PLO was not difficult to talk
to but was difficult to understand as he speaks quietly and is not very articulate (IRT transcript, Kitching,
tape 2, page 42).

498 IRT transcript, the Acting Assistant Commissioner, tape 2, pp. 7-8
499 Inquest transcript, page 1279
500 Inquest transcript, page 1279
501 IRT transcript, the Acting Assistant Commissioner, tape 2, page 9
502 Inquest transcript, page 1325
503 Inquest transcript, page 1325

CMC REVIEW OF THE QUEENSLAND POLICE SERVICE'S PALM ISLAND REVIEW



are unknown unknowns’ and sometimes he may not realise that he doesn’t know what is
going on®*. It is concerning that Webber and Williams made no assessment of Robinson’s
ability to effectively communicate with the Indigenous witnesses.

The IRT should also have been aware of the CMC’s concerns about Robinson’s ability to
communicate effectively with Indigenous witnesses. After investigating a number of complaints
about Robinson’s conduct, the CMC advised the QPS°® that we consider Robinson’s
investigation of Hurley in relation to Barbara Pilot’s allegation demonstrated Robinson’s inability
of communicate effectively with Indigenous witnesses and a lack of cultural awareness.

Comments on IRT

In reviewing this allegation, the IRT failed to identify or refer to the obligations under the
OPM in relation to interviewing Indigenous witnesses. While its finding that ‘there was no
specific obligation to use a support person, unless the investigators considered one was
required’ is technically correct, it ignores the fact that the OPM stated that when questioning
people of Aboriginal and Torres Strait Islander descent, whether as a witness or a suspect, the
existence of a special need should be assumed until the contrary is clearly established using
certain criteria.

We are also concerned about the following findings made by the IRT.

‘The Investigation Review Team is not aware of any specific complaints by witnesses
about their treatment by police investigators’

The absence of any complaint from an Indigenous witness or expression of concern is hardly
conclusive of the fact that the witnesses were comfortable or that support persons were
not needed.

Further, Roy Bramwell lodged a complaint with the CMC about the way Robinson dealt with
him during his interview. In his complaint, Bramwell alleged that during his interview Robinson
threatened him, threw away Bramwell’s initial statement and made Bramwell sign an amended
statement which did not include the full particulars of Bramwell’s evidence. The IRT were
aware of this complaint. While this complaint was found to be unsubstantiated, the IRT’s
assertion that no complaints were lodged by witnesses is incorrect

Given the level of mistrust and tension on Palm Island, we consider it was unlikely that any of
the witnesses would lodge a complaint, even if they were not satisfied with the way they were
treated. Bramwell did not lodge his complaint about Robinson until some time later. He said
he was frightened and concerned for his safety after what Robinson had said to him.

ATSI Legal Aid field officers on Palm Island were involved in the process from the outset

No information has been provided about how ‘ATSI Legal Aid officers’>® were actually
involved in the investigation.

The assistance provided in notifying Mulrunji’s family of his death is the only evidence of
any ATSILS involvement in this matter. Webber told the IRT that ‘Legal Aid" was advised of
the matter and had the opportunity to participate but the Legal Aid representative was

the daughter of the Mayor and her brother died in jail, so she was unable to provide

any assistance®”.

504 Inquest transcript, pp. 1325-1326

505 CMC letter dated 8 April 2008. We recommended Robinson receive managerial guidance and training in
relation to, among other things, the taking of witness statements and communicating with Indigenous persons.

506 Itis not clear whether the individual officers are referring to Legal Aid, the Aboriginal and Torres Strait
Islander Legal Service or another agency.

507 IRT transcript, Webber, tape 2, pp. 9, 22
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Apart from the above, there is no evidence to suggest that any legal service or the Community
Justice Group®®® had any role in providing support to any Indigenous witnesses, or had any
role in addressing and overcoming the obvious communication issues. The IRT’s reliance
upon Webber and Kitching’s statements about ATSI Legal Aid officers being involved in the
investigation is not sustainable.

‘Cross examination of witnesses during these initial interviews was not undertaken to any
great extent’

This is not relevant to whether the witnesses have a special need.

Regardless of whether the witnesses were being cross examined, one would think that the
investigators would want to get the most detailed and accurate evidence possible in the initial
interviews. In order to get this information, the CMC considers that a reasonable person
would have anticipated the possibility of communication difficulties and taken steps to address
this issue.

Further, section 6.3.6 of the OPM at the time clearly stated:

When an officer intends to question an Aborigine or Torres Strait Islander, whether as a
witness or a suspect, the existence of a need should be assumed until the contrary is
clearly established using the criteria set out in section 6.3.1: ‘Circumstances which
constitute a special need’ of this chapter. [emphasis added]

No specific obligation from a policy perspective was placed on the investigators to use a
support person unless they were of the view that one was needed

While the OPM did not impose an express obligation on an investigator to use a support
person, section 6.3 of the OPM clearly stated that an officer interviewing a person with a
special need was required to establish whether a special need existed and take whatever action
is necessary to compensate for that special need. The OPM also stated that being a person of
Aboriginal or Torres Strait Island descent creates a special need until the contrary becomes
apparent. There is no evidence to suggest that the officers recognised that the witnesses had
special needs, let alone considered how to deal with those special needs or took any steps to
compensate for the special needs.

Webber and Kitching have never been the subject of a complaint about the way they have
dealt with those persons, by the witnesses themselves or by way of judicial criticism

This is completely irrelevant to the issue of whether support persons should have been
provided to the Indigenous witnesses in this case.

The potential insufficiency of cross-cultural communication skills within the investigation team
highlights the need for clear guidelines and a policy to identify when support persons are
needed. It is problematic to leave the decision to engage a support person to the discretion

of the investigating officer.

Summary of CMC assessment

Initial QPS investigation

In the CMC’s view, the original investigating officers did not comply with their obligations
under the OPM with respect to dealing with Aboriginal witnesses. Although the OPM clearly
stated that when questioning such witnesses the existence of a special need should be assumed
until the contrary was clearly established, there is no evidence that the question of special need
was considered at any point.
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508 The Community Justice Group was used when the statements of witnesses were read to the witnesses
before the statements were signed.
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Webber in particular is inconsistent in his statements about communicating with Aboriginal
witnesses. In relation to this allegation he told the IRT that he did not think at any stage that a
support person was required for any witness. This seems to contradict his claims in relation to
the re-enactment interview that the PLO was a very reluctant witness and difficult to talk to
and, in relation to taking Hurley to the scene of the arrest, that Hurley was the best person to
give an account of the arrest because there were communication problems with the PLO.

It was also argued by Webber and other officers that to locate support persons would have
delayed the investigation. As noted in the detailed discussion above, there is no evidence that
it would have been too difficult or time-consuming to locate suitable support persons.

Despite their claimed experience in interviewing Aboriginal informants, the statements of
Webber and Kitching about ‘a straightforward collection of evidence’ reveal their lack of real
understanding or empathy for the potential difficulties for an Aboriginal witness in giving
evidence, particularly in the case of an Aboriginal death in police custody.

IRT findings

In reviewing this allegation, the IRT failed to identify or refer to the obligations under the OPM,
already noted, in relation to interviewing Indigenous witnesses. It is difficult to see how the
conduct of the officers can be appropriately investigated without reference to the priority given
to this issue by the OPM.

The CMC also considers that several of the IRT’s findings create the impression of trying to
justify the failure of the officers to provide adequate support on the basis of dubious reasons.

For example, a supposed lack of complaints by Aboriginal witnesses cannot be regarded as
relevant to whether witnesses were comfortable or that support persons were needed. The fact
that Webber and Kitching had not been the subject of a complaint is also irrelevant to whether
support persons should have been provided to the Indigenous witnesses in this case. The
statement that ATSI Legal Aid field officers were involved from the outset is misleading as they
had no involvement in helping with communication problems.

In the CMC's view, this allegation also illustrates the way in which the IRT largely deal with the
various criticisms in isolation, rather than considering the totality of the conduct of the officers.
For example, they seem to accept Webber’s statement that he believed the witnesses were
quite comfortable talking to the police without questioning him about his contrary statements
on two occasions about the PLO (noted above).

In the CMC’s view, the IRT has shown little understanding of the provisions specifically
established by the QPS to help ensure that investigators of a death in custody are able to
obtain the best evidence from Aboriginal witnesses.
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ALLEGATION 9: NOTIFICATION OF THE DECEASED’S FAMILY

Background

The Acting State Coroner was critical of the fact that Mulrunji’s family were not immediately
notified of his death and that family members were sent away from the police station, including
by Hurley, without being notified of Mulruniji’s death>®.

In terms of official police procedure, the OPM at the time provided that where responsibility for
the investigation reverts to a commissioned officer pursuant to section 1.17, that commissioned
officer should immediately arrange for the deceased’s next of kin to be notified™.

RCIADIC's recommendation in relation to notification of a death provided:

19. That immediate notification of death of an Aboriginal person be given to the family of
the deceased and, if others were nominated by the deceased as persons to be contacted
in the event of emergency, to such persons so nominated. Notification should be the
responsibility of the custodial institution in which the death occurred; notification,
wherever possible, should be made in person, preferably by an Aboriginal person known
to those being so notified. At all times notification should be given in a sensitive manner
respecting the culture and interests of the persons being notified and the entitlement of
such persons to full and frank reporting of such circumstances of the death as are known

The IRT considered the allegation ‘Notification of the deceased’s family’.

Context

Some time after 11.30 am on 19 November 2004, Mulruniji’s partner, Tracey Twaddle, and her
niece approached the police station, where an ambulance was in attendance. Her niece
asked at the police station who the ambulance was for and was told it was for Chris Hurley.
Tracey Twaddle returned to the police station sometime after 1 pm to ask when Mulrunji
would be released. Hurley told her to come back at three o'clock and did not advise her of
Mulrunji’s death®'.

Mulruniji’s family was notified of his death by Detective Inspector Webber, accompanied by
Sergeant Leafe and Owen Marpoondin of the Aboriginal and Torres Strait Islander Legal Service
(ATSILS). Ms Twaddle was notified at about 3:40 pm and Mulrunji’s mother, and other family
members were notified at about 3.55 pm.

Key issues

The failure to immediately arrange for Mulrunji’s next of kin to be notified of his death raises
the following issues:

* As the officer responsible for the investigation, what was Webber’s key responsibility in
relation to notifying the next-of-kin in the event of a death in custody?

* Did he clearly communicate his decision to those involved?

509 Finding of Inquest page 27

510 Section 16.24.3(vi). We note that section 8.4.3 of the OPM also provided that the investigating officer is
responsible for ‘advising relatives’. While there is an inconsistency in the OPM about who is responsible for
notification, as the evidence will show, Webber took responsibility for notifying the family.

511 We assume the QPS will deal with this issue when considering Hurley’s conduct in the second part of its
investigation, as described in the executive summary of the QPS report as ‘the matters relating to Senior
Sergeant Hurley".
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What the police said
Webber

Evidence to Inquest

At the Inquest, Webber said he made no arrangements for the family to be notified before he
arrived on the island, as he expected the notification to be his responsibility>'>. He believed,
under the circumstances, it was appropriate for a senior police officer to notify the family and
reassure the mother of the deceased that a proper investigation would be conducted into

the death™.

Webber stated that where the officer in charge of the station and the police liaison officer were
actually involved in the incident, they simply could not be used to notify the family>'. He told
the Inquest that under other circumstances, he would have been comfortable with the officer
in charge notifying the next of kin, but he did not believe it was appropriate in this case®.

Webber said he was concerned that they weren’t able to notify the family as promptly as would
be desirable, but he didn't think it was appropriate to have a junior officer or one of the people
actually involved in the incident to notify the family>'®. Webber thought both parties, the family
and the officer, would ultimately be uncomfortable with the situation®'”. Webber said once he
arrived on Palm Island, he treated notifying the family as a priority>'®.

It was noted at the Inquest that although Webber had referred to the difficulties and the
appropriateness of police involved in the incident informing the family, he took Leafe with him
to notify the family*'®. Webber said Leafe was there ‘simply as an observer to show me where
to go, and to drive’ but also admitted that Leafe was present when he spoke to the family>2°.

Evidence to IRT

Webber told the IRT when he met with members of Mulruniji’s family he gave them his
condolences and assured them about the future of the investigation. Webber said he
considered it was the role of a senior officer, and someone who was more senior than Hurley,
to express the viewpoint that the QPS would investigate the matter thoroughly*>'.

Webber said he indicated that he was going to contact and advise the family and that message
may have gotten back to Palm Island through Strohfeldt, as he did not speak to Hurley on the
Friday before he arrived on Palm Island>?2.

512 Inquest transcript, page 719

513 Inquest transcript, pp. 719, 726

514 Inquest transcript, page 726

515 Inquest transcript, page 726

516 Inquest transcript, page 725

517 Inquest transcript, page 725

518 Inquest transcript, page 719

519 Inquest transcript, page 748

520 Inquest transcript, page 748

521 IRT transcript, Webber, tape 2, page 19
522 IRT transcript, Webber, tape 2, pp. 20-21
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Webber also said:

We were also concerned about the potential ... for unrest on the island and the situation
in relation to the crime scene where we potentially had the ... the family members and
everything turning up at the station etcetera and basically ... confronting ... the police
there’?. So ... | was more...than comfortable that ... Senior Sergeant HURLEY and the
police at Palm Island ... did not and... shouldn’t have ... advised the ... family what was
going on until we arrived.>.

Wilson

Evidence to IRT

Wilson?> was advised of the death by Hurley at about 1 pm on 19 November 2004, on his day
off*?*. Wilson said during that conversation, he instructed Hurley that Mulruniji’s relatives were
to be notified at the earliest possible opportunity®?”.

Wilson said he did not have an expectation that Hurley would advise the relatives®, but that
he didn’t give any thought to who would notify the family**. Wilson said he would expect that
if the family or next of kin were on Palm Island, one of the police there would notify them at
the earliest opportunity, whether that be Hurley, one of the other officers, or whoever went
over to do the investigation®.

When the IRT questioned Wilson further about the situation where all the police on the island
were involved in the arrest, and whether they should still notify the family, Wilson said he
didn’t think he could answer the IRT’s question with a ‘yes’ or a ‘no’. He said you’ve got to look
at what the important issue is, that is whether the family should be notified and when they
should be notified. He said if the circumstances were such that the officers on the island should
notify the family, or they were the most suitable or practical to tell them, they should do it>'.

Acting Assistant Commissioner
Evidence to IRT

The Acting Assistant Commissioner was not aware of who eventually notified the family of
Mulruniji’s death®*? but considered it was the responsibility of the investigators to ensure that it
was done®*. The Acting Assistant Commissioner said he knew there was some delay here, but
he couldn’t give any reasons about why>**. He said it is obviously desirable that the family is
notified as soon as practical®®.

In answer to a question about what processes he would put in place if a similar situation
occurred tomorrow, the Acting Assistant Commissioner said it would be desirable to appoint a
person to liaise with the family>%.
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523 lItis not clear whether Webber meant he was aware that family members had attended the station and
been turned away, or was concerned about the possibility of family members attending the station after
they were advised of Mulrunji’s death. The matter is not pursued by the IRT.

524 IRT transcript, Webber, tape 2, page 21

525 At the time of Mulrunji’s death, Wilson was the Acting Superintendent, District Officer, Townsville District.
526 IRT transcript, Wilson, page 4

527 IRT transcript, Wilson, page 5

528 IRT transcript, Wilson, page 6

529 IRT transcript, Wilson, page 8

530 IRT transcript, Wilson, page 8

531 RT transcript, Wilson, page 8

532 IRT transcript, the Acting Assistant Commissioner, tape 2, page 13
533 IRT transcript, the Acting Assistant Commissioner, tape 2, page 14
534 IRT transcript, the Acting Assistant Commissioner, tape 2, page 13
535 IRT transcript, the Acting Assistant Commissioner, tape 2, page 13
536 IRT transcript, the Acting Assistant Commissioner, tape 2, page 15
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Acting Chief Superintendent

Evidence to IRT

The Acting Chief Superintendent told the IRT he had no role in the issue of when the family
was notified and was not aware of what processes were put in place to advise the family of
Mulrunji’s death¥.

The Acting Chief Superintendent considered the notification was a matter for the investigation
team to determine when and how the family would be notified, and he would expect the
notification to be done by someone within that team>®%. He suggested the notification could
be done by the Human Services Officer accompanied by someone like Robinson, due to his
local knowledge®°. After further questioning by the IRT, the Acting Chief Superintendent said
he expected that Webber would arrange for the family to be notified**. The Acting Chief
Superintendent did not give Webber any direction in relation to the issue and had no prior
knowledge of Hurley turning the family away from the station before they were notified of
Mulrunji’s death>*'.

The IRT then put to the Acting Chief Superintendent ‘Just ... so I'm clear ... you wouldn’t
have expected Senior Sergeant Hurley to advise the family would you given that he was the
arresting officer involved in the death in custody?’, to which the Acting Chief Superintendent
replied ‘I had the expectation that the family would have been advised as soon as possible.
Alright, that’s my expectation’>*2. He continued:

Now when | say as soon as possible is that HURLEY or WEBBER or somebody should
have advised ... the family as soon as possible but they would have other issues and
there might be reasons why they advised the family when they did ... Now whether
HURLEY waited for some reason or other for the people, for the other police to come
over so he had other support there when he advised the family | can understand why
he would do it, I'm not saying it was right, but | can understand why he did it. Whether
Warren WEBBER delayed it for some other reasons for different things ... there would be
reasons for it. But ... as a matter of course ... the family ... should have been advised as
soon as possible.

The Acting Chief Superintendent said in future, he would take a more active role in notifying
the family>+.

Significant event message

At 1.04 pm Senior Sergeant Jenkins sent a Significant Event (SIGEV), Computer Message
number 584 on the police computer system to SIGNOR which relevantly stated under the
heading ‘Particulars of Incident’: ‘Palm Island police presently making arrangement for
notification of the NOK.

Jenkins

At the Inquest, Jenkins said he prepared the Significant Event message and the majority of the
information in the message was from Hurley. Jenkins said Hurley probably gave him the
information about the arrangements for notifying the next of kin, but he could not be one
hundred percent sure®*4,

537 IRT transcript, the Acting Chief Superintendent, tape 2, page 30
538 IRT transcript, the Acting Chief Superintendent, tape 2, pp. 30-31
539 IRT transcript, the Acting Chief Superintendent, tape 2, page 31
540 IRT transcript, the Acting Chief Superintendent, tape 2, page 31
541 IRT transcript, the Acting Chief Superintendent, tape 2, page 31
542 IRT transcript, the Acting Chief Superintendent, tape 2, pp. 34-35
543 IRT transcript, the Acting Chief Superintendent, tape 2, page 34
544 Inquest transcript, page 781
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General findings by the IRT

The IRT supports Webber’s decision to personally notify Mulruniji’s family, given that the two
most senior officers on the island had been directly involved in the incident.

The IRT found that:

S/Sgt Hurley and Sgt Leafe had been directly involved in the care of Mulrunji prior to his
death in custody. A crime scene had been established at the Palm Island Station. There
were no other senior officers available. Prior to the arrival of the investigation team, the
only police available that were not involved in the care of Mulrunji were Constables.

D/Inspector Webber had taken control of the incident. In the absence of any direction to
the contrary, S/Sgt Hurley was required to make a judgement call as to notification of the
deceased’s next of kin ...

Given that the two most senior officers on Palm Island had been directly involved in the
incident and the fact that senior officers who had not been involved in the incident were
on their way to Palm Island directly, it was appropriate that S/Sgt Hurley did not take it
upon himself to inform the family, or direct Sgt Leafe or other officers to do so. No matter
how distressing for the family, it can be plainly seen that it could be just as distressing, if
not more distressing, for them to be advised of the death by the officers directly involved
in same. Given he was the arresting and then custody officer, had S/Sgt Hurley informed
the family prior to the investigation team arriving, he could have been criticised for being
at best, unsympathetic to the family.

IRT findings about individual officers

The IRT found that ‘Webber correctly assumed that officers on the Island would wait for
him to make a decision as to notification of next of kin” and that ‘Webber’s decision to take
responsibility for notification was appropriate. His reasoning, as outlined at the Inquest, was
logical and should be supported”.

The IRT recommended no further action be taken in relation to Webber’s conduct.

The IRT recommended that the Acting Chief Superintendent be chastised and receive guidance
in relation to a number of specific issues, including his failure to give directions or advice to
Hurley or the investigation team about notification of Mulrunji’s death. The IRT note that the
Acting Chief Superintendent has retired from the QPS.

These recommendations are considered in Part 5.

CMC comment

In the CMC’s view, the delay in notifying the family of Mulrunji’s death was not acceptable.

It was more important for the family to be notified without delay than it was to be notified by
a senior officer. Another officer, such as Leafe**> or Tonges**¢, could have respectfully and
sensitively carried out this responsibility, probably with the support of a member of ATSILS*".
They could also have assured the family that the senior officer responsible for the investigation
would visit them as soon as he arrived on Palm Island.
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545 It is noted that Leafe accompanied Webber when the family was notified and there does not seem to have
been any objection from the family about Leafe’s presence. Leafe had no involvement in Mulrunji’s arrest
and while he had some involvement in his custody, it would have been appropriate for Leafe to have
advised the family of Mulrunji’s death.

546 While Tonges, an Acting Senior Constable, was a relatively junior officer, he had been stationed on Palm
Island since April 2003. It is reasonable to assume that during this time Tonges established a relationship
with the community, and would have been capable of notifying the family of Mulrunji’s death. As he had
no involvement in Mulruniji’s arrest or detention, it would have been appropriate for Tonges to have

notified Mulrunji’s family.
547 When Webber notified Mulrunji’s family, he was accompanied by a members of ATSILS.
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We agree with Webber that it was important for the senior officer to talk personally to the
family but we do not believe that the notification of Mulrunji’s death should have been
significantly delayed on this account. The distress caused by this was only exacerbated by
family members inquiring about him having been turned away from the station earlier in
the day**.

Webber’s key responsibility in relation to notifying family

As the officer responsible for the investigation, it was Webber’s responsibility to ‘immediately
arrange’ for notification of the deceased’s family — that is, attend to this matter immediately
or arrange to have it done promptly, but not necessarily do it himself.

Webber said that notifying the family was best done by a senior officer and that it was not
appropriate for this to be done by officers involved in the incident. He does not seem to have
considered other reasonable and much more timely alternatives, as outlined above. He was
also concerned about the need to keep ‘the crime scene intact’ and that upset family members
might turn up at the police station and put pressure on the police.

While these are all significant issues, the OPM required Webber to immediately arrange for
Mulruniji’s next of kin to be notified. In countenancing a substantial delay for this, Webber
made an error of judgment.

Priorities of other senior officers

In exploring this allegation, the IRT pressed senior officers Wilson and the Acting Chief
Superintendent about what they would have done in such a situation. In each case, while
they appear reluctant to criticise the actions of Webber or Hurley when they don’t know all
the circumstances, they do express the same priority — the need to advise the family as soon
as possible.

Unclear communication on this issue

From the available evidence, it is unclear whether Webber clearly communicated his decision
and, if so, to whom. Though Webber said he indicated he intended to advise the family, and
thought that this message may have gone back to Palm Island via Strohfeldt, the evidence does
not give a clear picture. Wilson said that he instructed Hurley around 1.00 pm that Mulrunji’s
relatives were to be notified at the earliest possible opportunity, and the SIGEV sent out
around this time also stated that Palm Island police were ‘presently making arrangements for
notification of the NOK’, with the information Jenkins said he probably received from Hurley.

The IRT makes a similarly contradictory finding that:

D/Inspector Webber had taken control of the incident. In the absence of any direction to
the contrary, S/Sgt Hurley was required to make a judgement call as to notification of the
deceased’s next of kin ...

... it was appropriate that S/Sgt Hurley did not take it upon himself to inform the family,
or direct Sgt Leafe or other officers to do so.

Obviously, it is essential that in such situations the responsible officer should make an
immediate decision about who should notify the family, and that this should be communicated
promptly and clearly to all officers involved.

548 There is no evidence to suggest that when making his decision to personally notify the family, Webber was
aware that Tracey Twaddle had been turned away from the station without being notified of Mulruniji’s death.
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Comment on IRT review

The IRT findings are puzzling. They support Detective Inspector Webber’s decision to
personally notify the family of the death, expressing the view that the distress of the family
caused from hearing of Mulruniji’s death from officers directly involved in the incident would
be greater than that caused from a lengthy delay in being informed of the death. This is stated
with the benefit of hindsight and the knowledge of how significant an issue the late notification
of the family became for the Palm Island community.

The IRT supports Webber’s decision, yet recommended that the Acting Chief Superintendent
be chastised and receive guidance for failing to advise Webber. They also appear, like Webber,
not to have considered the other options. They seem inconsistent in their views about the
involvement of officers in the incident — for example, sometimes referring to the ‘only police
not involved’ being constables, yet pressing Wilson as to whether they should still notify the
family in ‘the situation where all the police on the island were involved in the arrest’, when that
was simply not the case.

Summary of CMC assessment

Initial QPS investigation
In the CMC’s view, the delay in notifying the family of Mulrunji’s death was not acceptable.

The OPM required Webber, as the officer responsible for the investigation, to immediately
arrange for Mulrunji’s next of kin to be notified — that is, to ensure that this was carried out
promptly but not necessarily do it himself. In countenancing a substantial delay and not
considering other reasonable and more timely alternatives — such as Leafe or Tonges, with
the support of a member of ATSILS — Webber made an error of judgment.

From the available evidence, it is uncertain whether Webber clearly communicated his decision
and, if so, to whom. Obviously, in such situations it is essential that the responsible officer
should make an immediate decision about who should notify the family, and that this should

be communicated promptly and clearly to all officers involved.

IRT findings

The IRT findings support Detective Inspector Webber’s decision to personally notify the family
of the death. This is puzzling given the strong emphasis given to immediate notification in both
the OPM and the RCIADIC recommendations.

In believing that notification by officers involved in the arrest would be even more distressing
for the family, the IRT seem not to have considered the other available options mentioned
above; Leafe’s involvement was clearly far less than Hurley’s and Tonges was also available.

In asking other senior officers how they would have responded in such a situation, the IRT
engage in hypothetical questions which do not reflect the actual situation that faced the officers
at the time — for example, asking Wilson if all the police on the island were all involved in the
arrest whether they should still notify the family. Since this was clearly not the case, it conveys
the impression that the IRT are trying to justify Webber’s decision. Similarly, while they imply
that Hurley was not given sufficient direction, they fail to state the obvious corollary — that
since Webber ‘had taken control of the incident’, he should have communicated clearly with
Hurley on a number of issues, including who should notify the family.

In the CMC’s view, the IRT’s investigation of this allegation is unsatisfactory.
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ALLEGATIONS 10, 11 & 12: FORENSIC PROCESSES,
INVESTIGATIVE PROCESS, CONTROL OF THE INCIDENT

The Palm Island Review states the IRT identified a range of related issues as lines of inquiry,
which are addressed in the report or in the interviews of the subject officers. These related
issues appear to be those discussed in the following three allegations.

Allegation 10: Forensic processes

The IRT raises a number of perceived deficiencies in the investigation of Mulrunji’s death,
and suggests that these occurred as no responsible officer had an opportunity to review the
investigation prior to its hand over to the CMC.

The only evidence referred to in this allegation by the IRT concerns the failure to seize Hurley’s
uniform for examination, and the fact that management of the crime scene and other officers
prior to the investigation team’s arrival appears to have been left to Hurley.

The IRT also seems to be suggesting that the forensic team was not appropriately supervised or
given appropriate direction. However, this is not clear and no findings or recommendations are
made in relation to Arthy or any of the officers responsible for conducting the forensic inquiries.

Finally the IRT particularly notes that no detailed plan or crime scene reconstruction was
prepared, but has not indicated how they addressed this issue.

Hurley’s management of the crime scene

The CMC is of the view that the only issue raised in this allegation that warranted consideration
relates to Hurley’s management of the crime scene until the investigation team arrived.

The issue of what, if any, instructions were given to Hurley about the management of the crime
scene until the investigation team arrived is an important one. The issue was canvassed by the
IRT during interviews with a number of the officers, but no findings or recommendations are
made about the failure to provide Hurley with advice or directions, except in relation to the
Acting Chief Superintendent.

Section 1.17 of the OPM at the time provided that the regional duty officer who is notified or
who becomes aware of such an incident is to among other things:

(i) assume command and control of the situation pending the arrival or involvement of
the regional crime coordinator...

(v) wherever practicable, ensure that members who are involved in the incident, or who
are witnesses to the incident, do not undertake, or continue to perform duties associated
with the investigative process, or other duties at the scene...

What the police said
Strohfeldt

The IRT asked whether Strohfeldt had given Hurley any general advice about the crime scene
or managing the station, Strohfeldt said ‘I may have, I can’t remember>*°. The IRT asked

Did you assume ... that either the Acting Chief or the Detective Inspector would’ve given
some direction about how the general duties policing was to continue on the ... island
until the team got there?

To which Strohfeldt replied ‘I would have thought so ... I don’t know whether they did or not
but I would have thought so™>*.

549 IRT transcript, Strohfeldt, page 6
550 IRT transcript, Strohfeldt, page 29
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Webber

When asked whether he gave Hurley any instructions about the management of the crime
scene until he arrived on Palm Island, Webber said he did not actually speak to Hurley before
he arrived>'.

Webber told the IRT Hurley was in charge of the crime scene and he was not aware whether
Hurley was given any instructions, advice or directions about what to do with the crime
scene®2. Webber went on to say that giving Hurley any advice or instructions would be

a double-edged sword too in the sense that if something improper had occurred and I'm
not saying ... there was, but if something improper had occurred ... to actually go down
and highlight the sort of issues that you were going to... be investigating ... given that
you're leaving that person in charge of the scene, it’s like telling a person that’s rung up to
... say I've found the body of my ... wife in blood in the bedroom and then given that
person a direction as ... to what you’re gonna do ... The forensic examination is going

to be conducted in the bedroom, we’re going to have this done and that done etcetera.

| mean what they’re gonna do, clean the place up ... So you can be too specific®>.

Kitching
When asked whether he would assume that Hurley would remain in charge of the crime scene

until the investigation team arrived, Kitching replied ‘he would've, yes®>, and was not asked
any further questions about the issue.

Wilson

The IRT asked Wilson whether he gave Hurley any directions about the ongoing operational
management of the station. Wilson said ‘I don’t have a recollection of whether | did or | didn't’>.

Acting Chief Superintendent

The Acting Chief Superintendent did not give any instructions about how the crime scene was
to be managed between the time of death and the time the investigation team arrived, and said
he expected that Webber would manage that®®.

Acting Assistant Commissioner

The Acting Assistant Commissioner gave no instructions or directions about the crime scene.
He considered it was Webber’s responsibility, but was not aware of whether Webber gave
any instructions®’.

CMC comment

It is not clear why the IRT canvassed this issue during the interviews, mentions in the evidence
section of the report that management of the crime scene was left to Hurley until the
investigators arrived, but then makes no findings or recommendations about the issue.

We consider Hurley should have been given some advice or instructions about the
management of the crime scene. It would have been appropriate for Webber, as the officer in
charge of the investigation, or the regional duty officer, to have provided such advice to Hurley.
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551 IRT transcript, Webber, tape 1, page 23; tape 2, page 15

552 IRT transcript, Webber, tape 2, page 17

553 IRT transcript, Webber, tape 2, pp. 17-18

554 IRT transcript, Kitching, tape 2, page 30

555 IRT transcript, Wilson, pp. 14-15

556 IRT transcript, the Acting Chief Superintendent, tape 2, pp. 11, 15-16
557 IRT transcript, the Acting Assistant Commissioner, tape 2, pp. 1-2
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The IRT recommended that the Acting Chief Superintendent be chastised and receive guidance
about his failure to give directions or advice about a number of issues including his failure to
give directions or advice to:

e Hurley about the management of the Palm Island Police Station and the death in custody
from the time of death; and

* all of the investigation team about control of the scene and its examination or about
the investigation.

We are concerned that the IRT has only identified the Acting Chief Superintendent as someone
who should have provided advice or directions to Hurley about the management of the crime
scene and to the investigation team about control of the scene.

Crime scene reconstruction

The IRT states ‘Of particular note in the Investigation Review Team’s view was the need for a
detailed plan or crime scene reconstruction.” The CMC has not been provided with a copy of
the reconstruction or with any details of what was actually involved in the IRT coordinating the
development of a more detailed plan or crime scene reconstruction.

The IRT further states ‘In its first week of inquiries it appeared to the Investigation Review Team
that a physical reconstruction would assist in understanding what may have occurred.’

The IRT noted that a question was asked by a juror during Hurley’s criminal trial about how
wide the doorway was that Hurley and Mulruniji fell though. On 18 January 2007°%¢, the CMC
provided the IRT with a copy of a scale floor plan of the Palm Island police station and court
house, as it was in November 2004°%. The width of the doorway clearly could have been
established from the sketch plan of the Palm Island police station, and in any event has no
relevance to the matter the IRT was investigating.

Allegation 11: Investigative process

Under this allegation the IRT appears to have considered three issues: the fact a witness had
not been identified prior to coming forward to the DPP, the need for investigations to be
independent and be seen to be independent, and the inference that Hurley could see and hear
witness interviews. The report does not contain any excerpts or refer to any specific parts of
the interview transcripts in support of its findings.

Witness not been identified

The IRT considers it would seem unreasonable to hold one investigator responsible for not
identifying the additional witness. They do not identify who this person is**®. As the witness
has not been identified by the IRT, the CMC cannot make any further comment in relation to
this issue.

Need for independent investigation

The IRT comments that ‘(t he need for investigations to be seen to be independent has in part
been strengthened by the Service’s decision to ensure all like incidents are investigated by the
ESC or the CMC. It is interesting to note that the IRT commented:

Clear controls and strategies need to be put in place by the officer in charge of the

investigation to ensure that investigations remain independent and are seen to be
independent. The issue of separation of witnesses would form part of this process

558 Hurley’s criminal trial ran from 12 June 2007 to 20 June 2007.

559 We also provided a scale plan of the scene of Mulrunji’s arrest. Sketch plans were attached to a number of
witness interview transcripts conducted by CMC officers, identifying where relevant events took place.

560 The additional witness referred to may be David Murray, the photocopier technician, who was identified by
Leafe during discussions with the DPP in December 2006.
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yet it did not hold Webber, the officer in charge of the investigation, to this standard. It is
not entirely clear why the IRT decided to specifically comment on this issue as part of
this allegation.

Hurley could see and hear witness interviews

The IRT says that it was inferred during questioning at the Inquest that Hurley was capable of
seeing and hearing interviews conducted with witnesses. Information had been provided by
Roy Bramwell, Leafe and Robinson which indicated there may have been a mirror in the police
station. Subsequently the CMC received and passed on to the IRT information about the
presence of a mirror between Hurley’s office and the front counter.

The IRT said it found no direct evidence that Hurley could have heard or seen any interviews
with witnesses conducted by police.

What the police said
Webber

Webber told the IRT Hurley was not capable of seeing or hearing any of the interviews he
conducted or was involved in while on Palm Island**'. He said the interviews with police and
witnesses on the Friday night took place in the CIB office and Hurley certainly was not there®2.
Webber said Bramwell’s interview on Saturday morning also took place in the CIB office.
During the re-enactments, Webber said Hurley was in his office and the door was

definitely closed*®.

Kitching

Kitching told the IRT Hurley was not capable of hearing or seeing any of the interviews he
conducted on Palm Island*®*. Kitching said he didn’t know where Hurley was while he was
conducting interviews and said Hurley was going about his normal duties as he had to maintain
the management of the police station**®. Kitching said he conducted his interviews in a closed
room, and while he wouldn’t know if someone was standing outside the room, you couldn’t
hear the interview from outside the room>®.

Williams

When asked by the IRT whether Hurley was capable of hearing or seeing any of the interviews
he conducted on Palm Island, Williams replied ‘Not that I'm aware of, no.”*® He said Hurley
was nowhere near where the interviews or re-enactments were being conducted®®.

Other evidence

Information had been provided by Bramwell, Leafe and Robinson which indicates there may
have been a mirror in the police station. While Bramwell discussed a mirror in the corridor
which allowed him to see down the hallway of the police station>*, Leafe and Robinson spoke
about a mirror in Hurley’s office.
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561 IRT transcript, Webber, tape 2, page 33
562 IRT transcript, Webber, tape 2, pp. 33-34
563 IRT transcript, Webber, tape 2, pp. 34-35
564 IRT transcript, Kitching, tape 3, page 17
565 IRT transcript, Kitching, tape 3, pp. 17-18
566 IRT transcript, Kitching, tape 3, pp. 18-19
567 IRT transcript, Williams, tape 1, page 39
568 IRT transcript, Williams, tape 1, pp. 39-40

569 Bramwell provided information to the CMC about a mirror in the Palm Island police station during
interviews conducted in October 2006.
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In December 2006, the CMC received information from the DPP that, during a discussion with
Leafe, he revealed there was a small mirror in Hurley’s office or thereabouts but did not know
about a mirror in the corridor.

Hurley denied there was a mirror in the corridor and said the windows at the front counter had
mirror strips, but there were no other mirrors in the station apart from in the bathrooms*”°.

On 21 and 22 January 2008, Robinson was questioned by the CMC about the possible
existence of a mirror. Initially, he denied the existence of any mirror of the nature described by
Bramwell. Upon further questioning, Robinson said after the burning of the police station he
became aware of a two way mirror between Hurley’s office and the front counter. Robinson
claimed the mirror was covered by a whiteboard or something similar’”'. He said this mirror
was positioned so that while sitting in the day room, you could look in the mirror and see

the counter.

CMC comment

Conflicting evidence is provided by Webber and Kitching about where Hurley was while the
interviews were being conducted. If, as stated by Kitching, Hurley was going about his usual
duties while interviews were being conducted, it may have been possible for him to hear or
see the re-enactment interviews being conducted.

Webber said Hurley was in his office with the door closed during the re-enactment interviews.
From viewing the videos, it can be seen that the door to what appears to be Hurley’s office is
closed during Bramwell’s interview but open during Leafe and the PLO’s interviews.

Further, part of the re-enactment with Bramwell takes place right outside the door to Hurley’s
office. Unfortunately as the police station was destroyed in the riots, it cannot be determined
whether someone inside that office would be able to hear conversations which took place
outside the office.

The CMC raised the possible existence of a mirror with the IRT on a number of occasions®”2.
The CMC advised the QPS that we believed the IRT needed to consider this issue as they were
going to interview Leafe and Hurley, and as the IRT had the capacity to access past records of
the Palm Island police station to determine whether a mirror did exist.

The issue was canvassed in the third inquest during which evidence was called from a number
of witnesses.

In considering this issue, the IRT appeared to have simply asked Webber, Williams and Kitching
where Hurley was while the interviews were being conducted, and whether he would have
been able to see or hear the interviews.

In their later procedural fairness submission to the CMC, the IRT advised that they considered
the video re-enactments and photographs and came to the view that it is ‘clear from this
material that there is no mirror in the corridor that allows Bramwell to see down the corridor’.
In relation to a mirror in Hurley’s office, the IRT stated they examined the plans of the Palm
Island Police station, and based on this, the re-enactments and photographs, they concluded

570 During questioning on 30 August 2007

571 During the re-enactment interview with Leafe, the door to what appears to be Hurley’s office is open and
it appears there is a notice board on the wall.

572 During a conversation with a member of the IRT, the CMC raised Bramwell’s claim of a mirror on
22 June 2007. During another conversation on 2 November 2007, the CMC raised the issue of interviewing
Robinson about the positioning of a mirror. In a letter to the QPS dated 8 April 2008, the CMC noted a
number of matters of relevance to the IRT, including the possible existence of a mirror in the corridor of
the police station, and advised that full details were in the CMC Investigation Report provided to the QPS
at that time.
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that even if a mirror did exist, “what may have been seen were glimpses of Bramwell and others
walking a distance of one or two metres from where he was seated during the interview to an
area that is clearly out of sight over a period of a few seconds’.

Allegation 12: Control of the incident

The IRT states ‘The above allegations®”* and matters raised during this investigation
demonstrated the importance of command and control of the incident.” Apart from the
comment ‘the Acting Assistant Commissioner ... provided the following with respect to matters
related to command and control’, followed by extracts from the IRT interview with the Acting
Assistant Commissioner, there are no findings, conclusions or recommendations in relation to
this allegation.

CMC comment on allegations 10, 11 and 12

The inclusion of these allegations in the IRT report is confusing. The allegations themselves
are vague, and the evidence, findings and recommendations provide little further detail.

The CMC is of the view there are two issues identified in these three allegations which
warranted consideration by the IRT — Hurley’s management of the crime scene and whether
Hurley could see or hear witness interviews, but they are not comprehensively dealt with.

As the IRT obviously decided to consider issues other than those raised by the Acting State
Coroner in her findings, in the CMC's view there were numerous other, more significant, issues
which could have been investigated. In Chapter 10, we will outline some further issues that we
believe should have been considered by the IRT.
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573 Appears to be a reference to all the previous Allegations 1-11.
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10

AREAS OF THE INITIAL QPS INVESTIGATION
NOT COVERED BY THE PALM ISLAND REVIEW

In Chapter 9 we outlined a number of serious concerns about the way the initial QPS
investigation was conducted, and the manner in which the IRT considered the main allegations.
In this chapter we will briefly outline other issues which in the CMC'’s view should have been
investigated but were not; in some cases, by the initial investigation and in others

by the IRT in the Palm Island Review.

These issues are:

1. the provision of inaccurate or incomplete information to senior officers and decision-makers
2. failures in the questioning of Senior Sergeant Hurley

3. issues relating to Roy Bramwell, and

4. failure to pursue other lines of questioning.

Some of these issues were raised during questioning at the Inquest, the transcript of which
the IRT states they considered. Others would also have been evident from the extensive
information and material, relevant to consideration of the initial QPS investigation, provided
by the CMC to the IRT*.

While these additional issues reinforce our concerns, we do not consider examining the issues
in great detail will add sufficient value to this report to justify the amount of time necessary to
do so. We consider it is more important to identify these issues and bring them to the attention
of the QPS, to ensure future investigations of deaths in custody are thorough, competent and
impartial.

We also note that this information was provided to Mr Brian Hine, the Coroner appointed to
the third inquest.

1. Provision of inaccurate or incomplete information

One of the important concerns in responding to a death in custody is that accurate information
be provided to decision-makers and senior officers within the QPS and the CMC immediately
following the death and at various stages during its investigation and, of course, to the Coroner.

It appears from the evidence that, during the course of this matter, inaccurate or incomplete
information was provided on a number of occasions.

574 Prior to the establishment of the IRT, in response to the request of the QPS, the CMC provided access to
the extensive information and material that it had gathered as a result of its investigation of Mulruniji’s death
and other matters concerning Senior Sergeant Hurley. The CMC continued to provide the IRT with further
related information and material during the course of the IRT investigation.
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The evidence

Significant event message

At 1.04 pm Jenkins sent a Significant Event (SIGEV), Computer Message number 584 on the
police computer system to SIGNOR, attention ALL, which noted Webber as the ‘Investigation
Officer’ and Strohfeldt as the ‘RDO/Commissioned Officer Attending/Responsible’. Under the
heading ‘Particulars of Incident’ it stated:

The deceased and Patrick Nugent were arrested in the Palm Island Community, for
creating public nuisance and drunk respectively, by Snr. Sgt. Chris Hurley who was
assisted by [the PLO] at 1026hrs. On arrival at the Watchhouse the deceased was
uncooperative and violent — he punched S/Sgt. Hurley in the jaw as they were being
removed from the police vehicle. They were placed in the cells and checked a couple of
times before about 1120 hrs, the deceased was noticed to be pale and possibly have a
weak pulse. QAS advised and responded whereupon he was found to be life extinct. Palm
Island police presently making arrangement for notification of the NOK. Contingency plan
being implemented in respect to policing at Palm Island in case there is an increase in
public disorder.

There is no mention in the message about Hurley and Mulruniji falling in the watch-house. The
message also stated ‘Palm Island police presently making arrangement for notification of NOK.’
Jenkins said this information probably came from Hurley, but he could not be sure*”.

Email sent to the Deputy Commissioner’s office

During his interview with the IRT, the Acting Chief Superintendent read out an email sent to
the Deputy Commissioner’s office at 1.47 pm on 19 November 2004. The email contains no
mention of Hurley and Mulrunji falling in the station and includes information about
‘unconfirmed reports’ of seizures as a result of alcoholism. It stated:

ACS: | suppose that could best be reflected um in the email that was sent to the Deputy
Commissioner’s office that he was arrested, there was a scuffle, um and ah he,
he later um, he was later found in the cell and passed on. | think this email by
Glen DOYLE dated 19 November 2004, 1:47pm, do you have a copy of that?

INSP:  No. Get a copy of it after the ah interview if we can.
ACS: It says here, do you want me to read it?
IRT:  Yeah. Read it on to the record John if you wouldn’t mind.

ACS: It’s, it’s got here sir as requested. Um and this would be generally the
understanding that um Mr [the Acting Assistant Commissioner], myself and, and
others here had. At 10:20am, 19 November 2004 Senior Sergeant Chris HURLEY
and (the PLO) were on patrol in Dee Street, Palm Island where they arrested
Patrick NUGENT drunk. At the scene another male person, [Mulrunji], 23-8-68
of Dormitory Lane, Palm Island commenced to shout and yell abuse at, at the
P-L-O and after this continued for some time, continues for some time [Mulrunji]
was arrested by HURLEY for public nuisance and was placed in the police vehicle
with, with NUGENT for transport back to the Palm Island watchhouse. Upon
arrival at the watchhouse the police vehicle was placed in the vehicle lockup and
Sergeant Michael LEITH was present. [Mulrunji] exited the vehicle and whilst
doing so punched Senior Sergeant HURLEY to the head. A short scuffle occurred
between HURLEY and [Mulrunji] with LEITH assisting. (The PLO) opened the
watchhouse and [Mulrunji] was escorted into the watchhouse. Because he was
aggressive and violent he was taken straight through to the cell. HURLEY and
LEITH then returned to the police vehicle and carried NUGENT into the cell.
NUGENT was extremely drunk and was carried by the legs and arms and placed
in the cell. The video tape in the cell was then activated and a short time later the
video depicts HURLEY walking into the cell and checking on the welfare of both

575 This issue is mentioned in Part 2 of the report in relation to the allegation about the delay in notifying
Mulruniji’s next of kin of his death.
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[Mulrunjil and NUGENT. HURLEY states that both persons were snoring and
appeared to be asleep. There is, there is no other video recording of this incident
apart from that taken inside the cell. Sometime later Sergeant LEITH entered the
cell and again checked on the welfare of the prisoners. At this stage LEITH could,
could find no pulse on the person [Mulrunjil and also noted that [Mulrunji] felt
cool. V-K-R were contacted with the Q-A-S attending and finding that [Mulruniji]
was deceased. A small amount of blood was visible above the right eye of the
deceased, [Mulrunjil. Unconfirmed reports from the Q-A-S indicate that
[Mulruniji] suffers from seizures as a result of alcoholism. The deceased
[Mulruniji] has a criminal history for a number of offences including criminal
matters, simple offences and public nuisance offences. These offences had been
committed in Palm Island and Townsville. Regional crime coordinator, O-I-C
Townsville C-1-B, H-S-O, SOCO will arrive by plane at, at the island at
approximately 2:30pm and further information to be compiled into an E-B-N

at that point. Glen DOYLE, Acting Inspector, Staff Officer, Northern Region.

So basically that would outline the information that | was aware of*”®. [Emphasis
added]

Our concern about this information about Mulrunji suffering seizures will be discussed shortly.

Form 1

The misleading and incomplete information in the Form 1 prepared by Kitching has already
been discussed in detail in Chapter 9 of this report (see pages 101-12).

Executive briefing note
At 10.56 am on 22 November 2004 the QPS faxed an Executive Briefing note to the CMC.

Based on the preliminary verbal information provided to it and the information in that note,
the CMC made its assessment of how to deal with this matter.

The briefing note contained no reference to the two assault allegations, although both were
made before it was submitted*””.

It stated that the interview, re-enactments and statements were all consistent with the version
outlined in it, which contained no reference to the allegations that Hurley assaulted Mulruniji.

It also stated that there was no evidence of misconduct or a breach of discipline, despite
the fact that at the time it was sent to the CMC, two assault allegations had been made
against Hurley.

However, it does include the comment that unconfirmed reports were received from the QAS
that Mulruniji suffered seizures as a result of alcoholism.

The briefing note stated, among other things:
BACKGROUND

5. As the prisoner [Mulrunji] was exiting the caged area of the police vehicle he swung a
closed fist which connected with the side of Hurley’s head. Hurley and [Mulrunji] then
commenced a short scuffle prior to entering the station area. A brief scuffle has occurred
during which they both ended up on the floor of the station. Sergeant Leafe had opened
the watchhouse door and [Mulrunji] was then escorted into the cells. During the scuffle
the shirt worn by [Mulrunji] was torn and Hurley sustained a scratch to his forearm.

576 IRT transcript with the Acting Chief Superintendent, tape 1, pp. 36-38.

577 Bramwell’s assault allegations was made on 20 November 2004, both in an interview with Kitching and
Robinson and during his re-enactment with Webber and Williams. Sibley’s assault allegation was made
to Kitching on 21 November 2004. If the briefing note was prepared on 20 November 2004, Sibley’s
allegation had not yet been made, but she made the allegation before the briefing note was submitted
to the CMC.
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6. [Mulrunji] continued to struggle and was taken straight into the watchhouse cell.
Hurley and Leafe. [sic] They then returned to the police vehicle where they removed
Nugent. Because of his level of intoxication Nugent was carried to the cell by his arms
and legs. Nugent was placed in the same cell as [Mulrunji].

14. Further audio and video taped interviews, re-enactments and statements were
obtained from relevant witnesses. The versions supplied are consistent with the
version as outlined in this briefing note. All forensic examinations of the scene have
been completed.

16. At this stage of the investigation there does not appear to be any evidence of
misconduct of a breach of discipline by any of the officers involved. Further
investigations are continuing.

ISSUES

17. A small amount of blood was visible above the right eye of the deceased when
examined by the members of the QAS. It is unknown whether this blood was present
prior to the arrest or appeared as a result of the earlier scuffle with Hurley. There are no
other apparent injuries to [Mulrunjil.

19. Unconfirmed reports from the QAS indicate that [Mulrunji] suffers from seizures as a
result of alcoholism.

The briefing note is not signed or dated, but Williams is identified as the contact officer and
20 November 2004 is noted under his name. It appears Williams prepared the briefing note
on behalf of ID Stewart, Acting Assistant Commissioner, Northern Region.

Unconfirmed reports received from Queensland Ambulance Service (QAS)
about seizures

The ‘unconfirmed reports’ received from QAS officers that Mulruniji suffered seizures as a
result of alcoholism are mentioned at two critical points at the start of the investigation:

* In the email from Glen Doyle sent at 1.47 pm on 19 November 2004, apparently to the
Deputy Commissioner’s office; and

* In the QPS Executive Briefing note faxed to the CMC at 10.36 am on 22 November 2004,
as discussed above.

These unconfirmed reports are also relied upon by the Acting Chief Superintendent and the
Acting Assistant Commissioner in their interviews with the IRT.

The Acting Assistant Commissioner said:

As | understand it but um that’s, that’s exactly right there could have been ah - we, we
didn’t know, simply didn’t know at that stage what the likely cause of death was. Um
from the early indications we got from the hospital regarding his ah medical record
that it, it seemed likely that he had ah at that stage, that his death was due to natural
causes from ah his abuse of alcohol because he suffered from a number of um fairly
serious ailments um which were probably were mainly ah related to his abuse of
alcohol.”®

And | know that ah early in the piece the ambulance officer indicated to the
investigators that um they believed that he suffered from alcoholic induced fits.>”

So you know the general suspicion was that he’d died of some, some cause like that>*°.
[Emphasis added]
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578 IRT interview transcript, tape 2, page 4
579 IRT interview transcript, tape 2, page 5
580 IRT interview transcript, tape 2, page 6
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The Acting Chief Superintendent said:

ACS:  For instance | think even at the start she says the person who was a fit and healthy
person like there was evidence there that he was, he suffered from seizures and
this is the information that we got, that [Mulrunji] suffered from seizures and,
and, and other illnesses so it could have been - you know the suggestion was his
death could have been by natural causes or because of his protracted illnesses.
Um -

IRT:  So, so just clarify that. When, when it occurred what you're saying that [Mulrunji]
was in poor health.

ACS: It says here unconfirmed reports but this is what we were told from the Q-A-S
indicate that [Mulrunji] suffers from seizures as a result of al-alcoholism. Right.
So there was an indication you know obviously but just an indication, like any
other indication that he suffered from seizures and poor health. Ah | know that
the, the Coroner makes the statement um here that [Mulrunji] was a person of |
think it’s right at the start of the um Ul [Mulrunji] was a person ah fit and of good
health I think that she says in, in the initial, in the initial opening of the findings®®'".
[Emphasis added]

It is not clear which ambulance officer is alleged to have provided this information, and who
the ambulance officer provided it to. In any event, Glen Doyle had received the unconfirmed
information at some point before 1.47 pm, when the information was included in his email.

The PLO’s evidence

In his interview with Kitching and Robinson on 19 November 2004, the PLO was asked by
Robinson (about Mulruniji) ‘Does he suffer from any medical conditions or anything that you're
aware of?’ The PLO replied ‘No, the ambulance man (Ul) he was taking fits (Ul)". Robinson said
‘Alright, so that the [sic] ambulance telling you, but were you aware of any conditions that he
suffers from’ to which the PLO replied ‘No'.

When interviewed by the CMC on 8 December 2004, the PLO was asked about his comment
in the interview with Kitching and Robinson. The PLO said
| was trying to say what the ambo’ [sic] said when they checked him over and they went
away. After that they came back and I just was sitting on the vehicle at the station when
one of the ambulance said he checked his medical records said he had ah chest pains
before and seen the doctor and he use [sic] to take fits.

The PLO confirmed this information was from one of the ambulance officers.

Medical records

Mulrunji’s medical records from the Palm Island hospital indicate that he suffered from one
seizure in 1994, 10 years before his death.

The information that Mulrunji suffers seizures as a result of alcoholism is not consistent with
Mulrunji’s medical records.

Ambulance officers

The two QAS officers who attended the Palm Island police station upon Mulruniji’s death were
Matthew Bolton (paramedic) and William (Billy) Landers (assistant).

Bolton provided a statement to Kitching and also gave evidence to the Inquest. In his statement
Bolton said he has been relieving at Palm Island on and off since May 2004. Bolton mentioned
he’d had discussions with Hurley at the scene, but could not recall exactly what was said. He
said he asked Hurley for a bit more of the history, whether the body had been moved and

581 IRT interview transcript, tape 3, page 9
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discussed what had to happen with the body now as it was a crime scene 3. While he was not
directly asked the question, Bolton made no mention of Mulrunji suffering seizures as a result
of alcoholism or of giving such advice to any QPS officer.

2. Failures in the questioning of Senior Sergeant Hurley

We have identified several relevant lines of questioning which the initial investigation team
failed to pursue with Hurley.

The failure to ask Hurley whether he hit Mulrunji

During the initial QPS investigation, it does not appear that any officer actually asked Hurley
whether he assaulted Mulruniji.

In the initial interview Kitching and Robinson conducted with Hurley on 19 November 2004,
the following exchange took place:

K Now when you first um, first saw [Mulrunjil umm — did he have any injuries or
anything like that on him (U/I)

| didn’t see any injuries on him
Did he make any complaints of any injuries
No

A I R I

Okay, when you ahh — eventually placed him in the watchhouse after you had a
struggle with him um what injuries did you observe on him then

H | observed that he had a small amount of blood that was ahh — coming from a very
small ahh injury above his right eye

K How did he receive that injury

H I don’t know

Kitching did not ask Hurley directly whether he hit Mulruniji.

What the police said
Webber

Webber told the Inquest that at the time of the re-enactment he was aware that Mulrunji had a
visible injury above his right eye and that Hurley said Mulrunji had punched him*®. Webber
admitted he ‘may have been’ curious about whether Hurley struck Mulrunji, a man with an
observable head injury who had earlier struck Hurley, but said he did not ask Hurley about the
matter’®*. Webber said the purpose of the interviews and the re-enactments was to get the
witnesses’ versions of events, not to cross-examine them or ask questions about what other
people saw or did*®.

Webber maintained that his failure to ask Hurley whether he hit Mulrunji was not a deliberate
omission and he treated Hurley no different than he would a civilian witness*®.
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Kitching
In his procedural fairness submission Kitching says that in his very first interview with Hurley

he enquired as to how Mulruniji received the injury above the right eye, to which Hurley
replied he did not know.

Williams

At the Inquest, Williams said he was told that Mulrunji had a head injury and agreed that there
was nothing in Hurley’s account that explained how he got the injury>®”. Williams said while he
may not have asked Hurley the direct question, he probably asked it in different ways>®.
Williams said he didn’t ask Hurley the question because they had obtained Hurley’s version

in detail and it was not time for cross-examination®®*. Williams felt that he did not need to take
the questioning any further at that point>®°.

CMC comment

In the CMC’s view, given the purpose of their investigation, and as experienced investigators,
Webber, Williams or Kitching should have asked Hurley whether he assaulted Mulrunji.

The investigators were aware that Mulrunji had a head injury, that Mulrunji had assaulted
Hurley, that there had been a struggle and a fall, and that Hurley said the head injury was
not present when he first saw Mulrunji but was present after the struggle. By the time of the
second interview with Hurley, the re-enactment, the investigators were aware of Bramwell’s
assault allegation.

If faced with a similar situation involving a civilian witness, it seems likely that the investigating
officers would have asked the civilian if they assaulted the deceased person.

The failure to ask Hurley why he released Roy Bramwell on
19 November 2004 without questioning him

During the initial QPS investigation, it does not appear that anyone asked Hurley why he
allowed Bramwell to leave the station without being questioned when Bramwell, a man
wanted for questioning in relation to serious, violent assaults, was the only civilian eyewitness
to the fall and to Mulrunji being taken towards the cells. (A detailed discussion of the issues
relating to Bramwell appears on pages 146-150.)

While considering the admissibility of certain evidence during the Inquest, the Acting State
Coroner commented:

Witness the extraordinary situation of Roy Bramwell being allowed to leave the police
station without charge on the morning of Mulruniji’s death. He allegedly had seriously
assaulted three women and to then become involved in further argument whilst
intoxicated. One woman required medical evacuation from the island to Townsville.
This was in stark contrast to the decision to arrest Mulrunji after a minor verbal
incident>'.

587 Inquest transcript, page 467
588 Inquest transcript, page 467
589 Inquest transcript, page 467
590 Inquest transcript, page 474
591 Inquest transcript, page 819
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What the police said
Hurley

Hurley told the Inquest that when he arrived at the station with Mulrunji and Patrick Bramwell
on 19 November 2004, Leafe was standing in the vehicle bay with Roy Bramwell and Penny
Sibley. Hurley said he knew Roy Bramwell was involved in the incident earlier that morning
and asked Leafe to take Roy into the police station as he intended to interview him*2. He was
aware that Bramwell was the subject of a serious complaint, involving violence®?. Hurley said
that due to Bramwell’s state of intoxication, he did not interview him that day and sent
Bramwell home to sleep off the intoxication. He said he advised Bramwell that police would
be in contact with him, but did not set another date to discuss the incident>®*.

Leafe

Leafe told the Inquest he asked Hurley whether he wanted to speak to Bramwell at that time
about certain matters, and Hurley said he did**>. Once Mulrunji and Patrick Bramwell were
lodged in the watch-house, Leafe said he saw Hurley speak to Bramwell>*®. Leafe could not
recall whether he heard the conversation and he did not think he spoke to Bramwell himself>>".
Leafe confirmed that Hurley told Bramwell to leave the station®®. Leafe said he was not curious
about why Hurley told Bramwell to go, and that he was not concerned about the fact that
Hurley let Bramwell go™°.

Williams

At the Inquest, Williams was asked whether Hurley releasing Bramwell, a man accused of
being involved in some fairly serious assaults, was of concern to him or at least cause for
some future investigations. Williams said that was not his role and was a matter for the local
detectives®®. When it was put to him that Hurley released Bramwell in circumstances which
might have raised a suspicion or that there was a concern about why Hurley may have done
that, Williams replied ‘I wasn’t there at that time so | really ... can’t comment on that’®°'.

CMC comment

There is no evidence to suggest the investigation team asked Hurley why he released Bramwell
on 19 November 2004.

Based on the interviews conducted on 19 and 20 November 2004, the investigators were
aware that Bramwell:

* had been brought to the station so Hurley could discuss serious assault allegations which
had been made against Bramwell

* was present outside the police station when Hurley and the PLO arrived in the police
vehicle with Mulrunji

¢ said he witnessed:
—  Mulrunji assault Hurley

— Hurley and Mulruniji fall in the police station
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— Mulrunji being taken towards the cells

— Hurley assault Mulrunji.

Despite knowing all this information, none of the investigators thought to ask Hurley why he
released Bramwell without questioning him.

In the CMC’s view the IRT should have pursued this matter with Webber, Williams and Kitching.

The failure to ask Hurley about his version of events changing after his
initial interview on 19 November 2004

It is noted that in the video re-enactment conducted on 20 November 2004, Hurley changed
his version of events and included information which was not in his initial interview.

In the re-enactment interview, Hurley said after he and Mulrunji fell to the floor, he tried to pick
Mulrunji up off the floor a number of times by his shirt, but Mulruniji’s shirt repeatedly ripped
and he fell back to the floor. Hurley also said that while he was doing this, he said to Mulrunji
words to the effect of ‘get up [Mulrunijil, get up...don’t start this again’®®2. Hurley did not
provide this information to Kitching and Robinson in his interview of 19 November 2004.

What the police said

Webber told the IRT that at no time did they permit Hurley to hear the interview with
Bramwell*®. He said he didn’t know how Hurley would have become aware of Bramwell’s
allegation but that Hurley obviously would have been aware they were looking for Bramwell
and that he was going to be interviewed®**. Webber told the IRT ‘I don’t know that if
subsequently having had the night to sleep on things and all the rest of it he ... recalled
different things’%.

CMC comment

No officer asked Hurley why his version of events changed so significantly on 20 November
2004, after Bramwell made the allegation of assault.

It does not appear that any member of the investigation team was concerned about the fact
that shortly after Bramwell made the allegation of Hurley assaulting Mulrunji, Hurley’s version
of events changed significantly to include evidence addressing Bramwell’s allegation. The fact
that Hurley didn’t mention this information in his initial interview did not seem to have had
any impact on the investigation team’s view of Hurley’s credibility, unlike their view of Roy
Bramwell who seems to have been deemed completely unreliable by the investigation team
because of inconsistencies in his evidence®®. This creates a perception of bias on the part of
the investigation team.

We have previously discussed the possibility of Hurley being able to hear or see the
re-enactment interviews, and the fact that the IRT did not pursue this issue. Whether or not
Hurley was able to hear Bramwell’s evidence, the investigation team should have been aware
of the perception of bias which would be created when Hurley changed his version so
significantly shortly after Bramwell made his allegation, after Hurley discussed the matter with
other witnesses and after the investigation team took Hurley to the scene of arrest without
recording what was discussed.

602 Transcript of re-enactment interview with Hurley, 20 November 2004, page 4
603 IRT transcript, Webber, tape 1, page 32
604 IRT transcript, Webber, tape 1, page 32
605 IRT transcript, Webber, tape 1, page 32

606 Again, we are not concerned with whether Bramwell’s evidence was ultimately found to be credible or
with Bramwell’s credibility as a witness.
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The IRT briefly discussed this issue with Webber but did not pursue this line of questioning with
Williams or Kitching. When discussing the matter with Webber, the IRT did not ask why he
failed to ask Hurley about the significant change in his version of events.

The IRT also briefly discussed with Webber the problem of witnesses having the chance to talk
to other people, be influenced and change their opinion.

Webber spoke about Bramwell having the opportunity to talk to other people and then make,
what Webber considers, are false allegations®”. The IRT note Webber’s comments about
Bramwell talking to other people, being influenced and then changing his opinion and ask
whether he thinks the same could also be said about police. Webber says that this is correct,
but that the officers had been interviewed at that point in time, they had to continue to police
the island and that they couldn’t prevent them talking®®®. Webber completely misses the point,
which is that Hurley’s evidence did change significantly after having spoken to other people.
The IRT did not pursue the matter any further.

3. Issues relating to Roy Bramwell

The Acting State Coroner specifically referred to the investigators’ failure to pursue an important
line of questioning with the PLO. During our review of this matter, we identified a number of
other relevant lines of questioning in relation to Roy Bramwell that were not pursued either by
the initial investigation team or by the IRT.

Roy Bramwell was the only civilian eyewitness to Hurley and Mulrunji’s fall in the police station
and to Hurley and Leafe taking Mulrunji towards the cells.

The investigation team’s failure to interview Roy Bramwell on
19 November 2004

Section 8.4.21 of the OPM required statements to be obtained from all persons having any
significant knowledge about the cause or circumstances of the death. Section 16.24.3 of the
OPM placed a specific obligation on the regional crime coordinator to obtain statements from
all witnesses as soon as practicable after the incident.

Roy Bramwell was a person who potentially had significant knowledge of the circumstances
of the death, yet the initial QPS investigation team did not interview him until the morning of
20 November 2004.

What the police said

Webber

Webber told the IRT they were unable to locate Bramwell on the Friday night, 19 November
2004, He said:

| believe that if we’d been able to locate him that Friday night and get a complete version
from him on that night | don’t believe ... he would have made the allegations that he
subsequently made which ... may well have ... put a completely different perspective on
things ... | believe that he was ... influenced ... by subsequent events and... what occurs
on the island and the grapevine etcetera ... he was obviously a person ... who'd been
arrested for serious assaults, ... he ...certainly ... had his own grievances in relation to
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the Police ... alcohol was a factor ... and | believe that ...if he’d been located then on
that ... Friday before he had the opportunity to ... go and speak to other people, be
influenced by what they may have said ... consumed more alcohol himself that he may
well have ... given a different version of events®'.

In relation to the interview with Bramwell on 20 November 2004, he also said:

I've ... inferred the problem is that by that stage Bramwell had had the opportunity to ...
talk to other people and ... the rumour mill, the gossips etcetera ... and | believe that he
thought it was advantageous to him for some reason to ... make false ... allegations®".

Webber told the IRT:

time is critically important in my view particularly in relation to investigations in relation
to ... these sorts of aboriginal communities which have a extremely high ... alcohol
consumption is that, and | suppose the ... community gossip etcetera that goes around,
it’s critical that you get on... the scene at the ... earliest possible time, interview as many
of ... the ... relevant witnesses as possible®.

Robinson

In his interview with the CMC on 22 January 2008, Robinson said he was not aware of any
attempts to locate Bramwell on 19 November 2004. Robinson said either Webber or Kitching
decided to interview Bramwell first thing the next morning.

In his statement, Robinson said that on the morning of 20 November 2004, he and Kitching
attended ‘the Bramwell house’ and ‘located’ Roy Bramwell.

Kitching
In his statement Kitching said he travelled to Dee Street, Palm Island with Robinson where he
‘located’ Bramwell.

In response to the IRT’s question ‘Who ... for want of a better term tracked down Roy
Bramwell?’, Kitching told the IRT that he didn’t know who actually ‘located” Bramwell but
that he had enquiries made through the local police and had Bramwell brought to the
police station®'s.

CMC comment

It is not clear why the investigation team did not treat interviewing Bramwell on 19 November
2004 as a priority. As he was the only non-police witness to the fall and to Mulrunji being
taken towards the cells, we consider the investigation team should have ensured that they
interviewed him as soon as possible.

The investigators were aware, from the interviews conducted with Hurley and Leafe on the
afternoon of 19 November 2004, that Roy Bramwell was outside the police station when
Hurley arrived with Mulrunji®'* and in the police station when Hurley took Mulruniji into
the watch-house®”. Hurley even said Bramwell made a comment about seeing Mulruniji
assault Hurley®'.

610 IRT transcript, Webber, tape 1, page 21
611 IRT transcript, Webber, tape 2, page 12
612 IRT transcript, Webber, tape 2, page 6

613 IRT transcript, Kitching, tape 1, page 11. The IRT does not clarify or pursue this inconsistency in
Kitching’s evidence.

614 Interview with Hurley, 19 November 2004
615 Interview with Leafe, 19 November 2004
616 Interview with Hurley, 19 November 2004
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There is no evidence to suggest that any attempt was made by the investigators to interview
Bramwell on 19 November 2004 or to support Webber’s assertion that Bramwell could not
be located that day. Robinson said he was not aware of any attempt to locate Bramwell on
19 November 2004 and said the decision to interview him on 20 November 2004 was made
by either Webber or Kitching. As the person involved in the investigation for his ‘local
knowledge’ and ability to find people on Palm Island, Robinson should have been aware of
any attempt to locate Bramwell.

There is also no evidence to suggest that it was difficult for Kitching and Robinson to locate
Bramwell. At about 8.00am on 20 November 2004, Roy Bramwell was brought by Kitching and
Robinson from ‘the Bramwell House’ to the police station. In the statement he made to Kitching
that morning, Bramwell said ‘I live at the Bramwell house, Dee Street, Palm Island. | have lived
at the house all my life.®"” Presumably Robinson, as the source of local knowledge, would have
known this. Further, Kitching and Robinson had interviewed his de facto partner Gladys Nugent
on 19 November 2004, who told them she lived with Roy Bramwell. There is no evidence to
suggest the investigators attended the Bramwell house looking for Roy Bramwell or asked his
de facto where he was on 19 November 2004.

When discussing the problems with locating suitable support persons for witnesses who
needed to be interviewed quickly, Williams told the IRT ‘If you left Mr Bramwell for more than
fifteen minutes he’d start to forget things’®'®. If, as suggested by Williams, there was a concern
about the reliability of Bramwell’s memory, the investigation team should have made it a
priority to interview him. Robinson, as someone with local knowledge about Roy Bramwell,
and who has strong views about memory problems associated with alcohol consumption®®,
would have been aware of this issue and could have advised Webber and Kitching of the need
to immediately interview him.

Webber also tells the IRT that when investigating matters in Indigenous communities where
there is ‘extremely high alcohol consumption” and community gossip, it is critical to interview
all relevant witnesses at the earliest possible time. If he was so concerned about the delay in
interviewing relevant witnesses, Webber should have made arrangements for Bramwell to be
interviewed as a priority.

Had Bramwell been interviewed on 19 November 2004, any allegation of assault made by
him may have been viewed in a different light. There would have been no basis upon which,
as Webber did, to claim that Bramwell only made the allegation of assault after drinking more
alcohol and having the opportunity to be influenced by people in the community.

The investigation team’s failure to interview Bramwell on 19 November 2004 creates a
perception of a lack of thoroughness and impartiality.

It is concerning that the IRT did not identify this as an important matter and ask Webber,
Kitching and Robinson about their failure to immediately find and interview Roy Bramwell.

In his interview with the IRT, Webber only mentions the fact that they were unable to locate
Bramwell on the Friday night in order to discredit Bramwell’s evidence. The IRT did not ask
Webber what attempts were made on the Friday to locate Bramwell, or why he, as the
commissioned officer responsible for the investigation, failed to obtain statements from all
witnesses as soon as practicable after the incident, as required by the OPM®20.
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The IRT did not ask Kitching, as the primary investigator, why he failed to interview
Roy Bramwell on 19 November 2004.

The statement obtained from Roy Bramwell by Robinson

Section 2.13.2 of the OPM required that statements from witnesses should include the witness
full version of the circumstances of the incident.

’

On 20 November 2004 at 8.15 am Roy Bramwell was interviewed by Kitching and Robinson.
Shortly after the interview, Robinson obtained a statement from Bramwell. While the signing
of the statement was recorded®?!, Robinson did not record himself taking the statement from
Bramwell. There are a number of concerning inconsistencies between Bramwell’s interview
and the statement taken by Robinson.

In Bramwell’s tape-recorded interview with Kitching and Robinson the following is said:

K: Alright and he punched him and what happened after, what happened after
[Mulrunji] punched Chris

B: They dragged him in
K: They dragged him in, dragged him into where

B: Chris started punchin’ him just in the hall there, Chris started punchin’ him, you want
more [Mulrunjil, (ui). You want more [Mulrunji] hey that’s enough for ya, just kept on
going like that, Chris (ui) sat down and (ui) I seen [Mulruniji] legs sticking out

Roy Bramwell’s statement contained no mention of Hurley punching Mulrunji and instead said:

| was sitting here and saw the side door open and Chris drag [Mulrunji] threw [sic] and
up the hallway. Chris was dragging him by the top of his shirt. From where | was sitting |
could see [Mulruniji’s] feet and | could hear Chris saying ‘you want more [Mulrunji], you
want more’. | could not see what Chris was doing, | could see his elbow going up and
down into the air.

Later in his statement Roy Bramwell said:-

It was either Chris or Sergeant Leafe that when they came back from the cells, they put
the TV on where you can see the cells. | saw both TVs on and could see them both lying
in the cell together.

They were both quite drunk and looked like they were sleeping. Chris spoke with me and
told me that they will come and look for me tomorrow and | was allowed to leave. | was
not drunk when this was going on and only had a six pack of VB in the morning.

The six pack was mentioned in the earlier tape-recorded interview. The other matters referred
to in those two paragraphs of the statement were not mentioned in the earlier interview.

The interview also contains the following exchange:
K: Did you see either of them fall over, Chris or [Mulrunji] did they fall over
B: No
K: They didn't fall over

B: Only [Mulrunji] did this

K: Only [Mulrunji] fell over

B: Yeah

621 There is not a copy of the tape of the adoption and signing of Bramwell’s statement as Robinson failed to
hand over the tapes to the ESC investigators when all information was being handed over. There was no
record of these tapes on the tapes index. The police station later burnt down.
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The statement contains no reference to Mulruniji falling over and contains no reference to
whether Hurley fell.

Three paragraphs of Roy Bramwell’s statement concerned the assaults he committed on three
women. This information was irrelevant but damaging to his credibility.

What the police said

Robinson

During an interview with the CMC in relation to another matter, Robinson was questioned in
relation to the inconsistencies between Bramwell’s interview and his statement. Robinson’s
explanations for these inconsistencies were as follows.

* In relation to the omission of the punching allegation, Robinson said ‘perhaps he (Bramwell)
didn’t want it there’; “Well maybe he said to take it out’.

* In relation to the failure to mention the fall, Robinson said ‘Ah probably it would be good to
have it there but | think this is how he told it to myself".

Asked whether he raised the discrepancies with the witness, Robinson said ‘I can’t remember’,
but said he later mentioned the differences to Kitching and Webber.

CMC comment

Robinson did not tape-record the taking of the statement. To have recorded the taking of the
statement would have ensured that the process was transparent and protected him against any
suggestion that he had inappropriately influenced Bramwell’s statement. This is particularly so
when it is apparent that there were discrepancies between the statement and the interview on
key issues.

The CMC considered these inconsistencies in the context of its investigation of Bramwell’s later
allegation that Robinson had destroyed the first statement he prepared on 20 November 2004.
While that allegation could not be substantiated, we considered the evidence supported that
the statement signed by Bramwell was less damaging to Hurley than the contents of Bramwell’s
recorded interview. On 8 April 2008 we advised the QPS of our view and that we considered
Robinson would benefit from managerial guidance in relation to the taking of witness
statements, particularly from Indigenous witnesses.

This matter was brought to the attention of the IRT by the CMC. It raised concerns about
Robinson’s role, as well as the integrity of the manner in which the investigation of Mulrunji’s
death was conducted. It, among other things outlined in this report, suggests that the conduct
of Robinson should have been dealt with in the Palm Island Review by the IRT.

4. Failure to pursue other lines of questioning
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In addition to the above failures in relation to Hurley and Roy Bramwell, the initial QPS
investigation team also failed to interview Steadman, a relevant witness, and failed to establish
whether Hurley, Leafe and the PLO watched the watch-house surveillance tape before the
investigation team arrived on Palm Island.
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The failure to interview Steadman

The Acting State Coroner noted that Steadman was interviewed by the CMC on 8 December
2004, but had not been interviewed by any of the investigating police officers®?2.

In terms of official police procedures, the OPM at the time provided that:

* the regional crime coordinator is to ensure all members who are witnesses to an incident
are interviewed ‘as soon as practicable’ (section 1.17)

* statements should be obtained from all persons having any significant knowledge about the
cause or circumstances of the death (section 8.4.21)

e the regional crime coordinator should obtain statements from all witnesses, including police
officers, as soon as practicable after the incident (section 16.24.3).

Constable Kristopher Steadman arrived on Palm Island on 18 November 2004 and worked the
4.00 pm to midnight shift that day. Steadman was rostered for duty from 4.00 pm to midnight
on 19 November 2004.

On the morning of 19 November 2004, Steadman was off duty and went to the police station
to make some phone calls about the delivery of his furniture. Steadman was in the vehicle bay
of the station at the time Hurley arrived with Mulrunji and Patrick Bramwell. He saw Hurley
and Mulruniji fall through the door of the police station. Steadman then heard Hurley say
something to Mulrunji ('yelled at him’) and saw Mulrunji being dragged into the watch-house
cell. After making some phone calls, Steadman had a short conversation with Roy Bramwell
and then left the station. Steadman returned to the station some time later and said Hurley and
Leafe were talking about one of the people in the cells not having a pulse. Steadman suggested
they check the man’s pupils, and went into the cell with Leafe to do so. Shortly after this the
ambulance arrived®?.

CMC comment

Steadman was not interviewed by the investigation team®* and it is not clear what role, if any,
he played in the initial QPS investigation.

It is not clear why the investigation team failed to interview Steadman, a relevant witness.

It is also not clear whether the investigation team was aware that Steadman was present
when Hurley brought Mulruniji into the station, as Leafe told Webber and Williams in the
re-enactment interview on 20 November 2004 that Steadman had not been in the station
before Mulrunji was found to be deceased®®.

However the investigators were aware that Steadman was in the station when Mulrunji was
found to be deceased, as both Hurley and Leafe had mentioned this in their interviews on
19 and 20 November 2004 and Steadman appeared on the watch-house surveillance video.
Further they knew:

e Hurley got ‘one of the Constables who was off duty in the station at the time’ to print out
the OPM for a death in custody®?

* ‘there was another officer in the station at the time who wasn’t working’®*”

622 Finding of Inquest, page 5

623 Information from Steadman’s interview with the CMC, 8 December 2004
624 Inquest transcript, page 658

625 Re-enactment interview with Leafe, 20 November 2004

626 Interview with Hurley, 19 November 2004

627 Interview with Leafe, 19 November 2004
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e Steadman suggested they look at Mulrunji’s pupils with a torch to check his vital signs®?

* Steadman and Leafe went into the cell and flashed a torch in Mulruniji’s eyes to see if there
was any movement®®,

Based on this information, the investigation team should have realised it was necessary to
interview Steadman.

It was also argued that Steadman could not provide any assistance to the investigation team as
he was involved in the incident®*®. We would assume that if Steadman was so involved in the
incident that he couldn’t be used to provide logistical support, then he would need to be
interviewed about his involvement in the incident.

The IRT failed to pursue this issue with Webber, Williams and Kitching and also failed to
interview Steadman.

The failure to ascertain whether Hurley, Leafe and the PLO viewed the
watch-house surveillance tape before the investigation team arrived

There was some suggestion that Hurley, Leafe and the PLO may have viewed the watch-house
video before the investigation team arrived on Palm Island.

What the police said

Hurley

At the Inquest, Hurley admitted to watching the video before he was interviewed®'. During his
re-enactment interview with Webber and Williams, Hurley described putting Mulrunji in the
cell saying ‘Backwards like that and put him straight in the cell and we put him on the left hand
side of the cell where um he is on the video’*.

Williams

At the Inquest, Williams said when he arrived on Palm Island he was not aware whether Hurley
had watched the tape®*. When questioned further about whether he allowed the officers to
view the tape, the following exchange took place, indicating that Williams was not concerned
that Hurley had watched the tape:

... I think you've said that Senior Sergeant Hurley might have been there when the video
was being watched. In fact, in response to a question from Inspector Williams, he’s
describing how the deceased was dragged into the cells and Senior Sergeant Hurley says,
‘Backwards like that and put him straight in the cell and we put him on the left-hand side
of the cell where, um, he is on the video.” So that would suggest that Senior Sergeant
Hurley has reviewed the video prior to discussing this with you; would you agree?--
Possibly, yes, yeah, most likely.

And yet you don’t know - you wouldn’t have had a problem with that; is that what-----2--
With him looking at the video?

No, prior - while you were investigating the matter and taking a statement from him?--
Well, the video is not going to change. The video is the video.
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628 Interview with Leafe, 19 November 2004; Re-enactment interview with Leafe, 20 November 2004;
Interview with Hurley, 20 November 2004

629 Interview with Leafe, 19 November 2004; Re-enactment interview with Leafe, 20 November 2004

630 This is particularly in relation to the issue of Hurley picking up the investigation team from the airport.
It was argued that all the available officers were somehow involved in the incident.

631 Inquest transcript, page 1278
632 Transcript of re-enactment interview with Hurley, 20 November 2004, page 5
633 Inquest transcript, page 464
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Okay. But you agree that that could change the way in which a witness chooses to give
their side of the story, wouldn’t you?-- What, make it more accurate?

And it may choose the way in which they choose to tell their story; wouldn’t you agree
with that?-- The video evidence is - is unchangeable. Their - their version, um, is their
version whether it agrees with the video or not.

The video remains unchanged but what I’'m putting to you is that the evidence of a
witness may change having reviewed another part of the evidence; wouldn’t you agree
with that, as a general rule?-- It would only make their evidence better or more
accurate®,

Williams told the IRT he thinks ‘they’®* said they had watched the video after they found out
that Mulrunji had died, and probably before Webber arrived®®. Williams said he thought they
should have watched the video, and if they had not watched the video, the officers would have
been criticised®”’. The IRT asked Williams whether he’s saying that they should have watched
the video, in terms of control, as there was a three or four hour period from the time of death
until the investigation team arrived during which Hurley was in charge of the crime scene®®.
Williams agreed and commented that Hurley was still in charge of Mulrunji, and if something
happened or could have happened in the cell, they’ve got to watch the video, otherwise how
else will they know what happened®.

CMC comment

While, from the information we have been provided, it is not clear when Hurley watched the
video and whether Leafe and the PLO watched the video, this should have been established by
the initial QPS investigation.

The CMC recognises that the appropriateness of the officers watching the video is a difficult
issue. On one hand, it could be argued that the officers had an obligation to watch the video,
to see if there was any immediate danger or obvious cause of death that had to be dealt with
immediately. On the other hand, it could be argued that watching the video would give the
officers the opportunity to ensure that their version of events was consistent with the evidence
of the video. It may have been preferable for a third party to view the video, instead of one of
the officers involved in the arrest and detention of Mulruniji. Tonges or Steadman could have
watched the video and advised whether there was any immediate threat which had to be
dealt with.

This line of questioning was not pursued further by the IRT. The IRT did not establish whether
any of the investigating officers asked Hurley, Leafe and the PLO if they had watched the video
before the investigation team arrived on the island.

CMC comment

In the CMC’s view the evidence in this case creates the perception that, at the least, insufficient
care and attention was paid to ensuring that either reliable, complete and accurate information
was provided or appropriate qualifications were attached to the information provided

where necessary.

634 Inquest transcript, page 484

635 It is not clear who Williams is referring to when he says ‘they” watched the tape — presumably he is
referring to Hurley, Leafe and the PLO. The IRT does not clarify this issue with Williams.

636 IRT transcript, Williams, tape 2, page 14
637 IRT transcript, Williams, tape 2, pp. 14-16
638 IRT transcript, Williams, tape 2, page 15
639 IRT transcript, Williams, tape 2, page 15
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This is an issue that warranted consideration by the IRT not only in relation to the conduct of
various officers involved in the investigation of the death in custody, but also in relation to any
recommendations for changes to police procedure.

Summary and conclusion

In the CMC's view, the failure to pursue the issues outlined above compromised the
appearance of impartiality and thoroughness of both the initial QPS investigation and the
IRT investigation.
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INITIAL QPS INVESTIGATION TEAM MEMBERS’
FURTHER STATEMENTS

At the conclusion of their interviews with the IRT — and in the case of Webber and Williams in
their procedural fairness submissions to the CMC — the members of the initial QPS investigation
team made general statements about their view of the investigation.

Webber

To the IRT

The IRT states that Webber ‘acknowledged that he would have done some things differently”.
However, the concessions made by Webber are followed by lengthy statements justifying
his actions.

Webber says in hindsight that they would have taken another investigator to assist Kitching.
However he follows this with a long statement about the fact that he did not believe there was
anyone else they could have taken to Palm Island®4°.

Webber conditionally concedes that ‘if you want to be very clinical about it’, they should not
have eaten dinner at Hurley’s house. Again he follows this with another long statement in which
he talks about senior officers associating with subordinates, and the importance of sometimes
establishing rapport with those people who are under investigation®*'.

When asked whether in hindsight it would have been a wise decision to advise the parties
involved not to discuss the matters under investigation, Webber replied if the purpose is to
‘cover my arse’ then he could have given a direction, but that he didn’t think giving such a
direction was going to achieve anything. Webber then went on to discuss the fact that the
officers already had the opportunity to converse, there was naturally going to be some
conversation and that the officers were all fully forthcoming about what was discussed®*.

At the end of his interview, the IRT invited Webber to make any further statement. Webber had
prepared a statement in writing to read into the record at the conclusion of his interview with
the IRT.

Webber took the opportunity to criticise the QPS for abandoning him, the Acting State Coroner
for her failure to understand, the CMC for the failures of its investigation and the community for
its self-interest.

Further, Webber stated to the IRT:

I do not accept the criticism made by the Deputy Coroner, Christine Clements concerning
the Police investigation into the death of [Mulrunji]. In my opinion a thorough, competent
and professional investigation was conducted concerning this death up until such time as

the investigation was taken over by the Crime and Misconduct Commission®#.

| do not acknowledge that the investigation was in any way deficient. In my opinion the
investigation was conducted professionally and thoroughly. The reality is that certain
members of the community will never accept the outcome of the investigation or the
subsequent ... prosecution ... for that matter®*

640 IRT transcript, Webber, tape 1, page 19
641 IRT transcript, Webber, tape 1, pp. 35-36
642 IRT transcript, Webber, tape 2, pp. 11-12
643 IRT transcript, Webber, tape 1, page 4
644 IRT transcript, Webber, tape 3, page 13
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Webber also made, among others, the following criticisms of the Acting State Coroner:

the whole thing to ... a large extent is actually ... based on opinion. The ... Coroner’s
findings are in more a sense ... an opinion by her®.

| believe that the Coroner gave no consideration to the various recommendations by the
Royal Commission into aboriginal deaths in custody which have already been
implemented by the ... QPS and the Government®°.

Webber went on to blame the ‘failures’ in the investigation on the Coroner and the CMC:

| believe there were failures during the investigation into this death and unfortunately a
number of those lessons have not been learnt. Those failures were not from the initial
investigators but the responsibility of the Coroner and the CMC%".

In concluding, Webber said:

As | said | led a professional and dedicated investigation into the death up until such time
as the investigation was [unintelligible] by the CMC. Since that time we have been
avoided by management of the QPS, prosecutors, counsel assisting, defence counsel and
any persons involved because any apparent familiarity might lead to self-interest groups
claiming bias or impartiality. For the same reason legal advice had to be sought prior to
speaking with the Crown prosecutor or defence counsel during the trial. | fear for the
future of any organisation where the appeasement of self-interest critics is considered
more important to the organisation than the loyalty and dedication of their members to
the community they serve. And that’ll do me.**

Procedural fairness submission to the CMC

Webber accepts responsibility as the Northern Region Crime Coordinator for the conduct of
the initial investigation into the death of Mulruniji, and that ‘some errors or mistakes may have
been made’ which could provide opportunity for himself and others to learn. Webber notes
that there are few significant investigations which do not provide such an opportunity.

Webber states that the investigation of Mulruniji’s death presented many unique challenges to
the investigation team, including separation from resources, the direct involvement of senior
officers on the island in the incident, as well as issues peculiar to Indigenous communities.

Kitching
To the IRT

The IRT states that Kitching has learnt from this matter, however the basis of this statement is
unclear. While Kitching makes comments which initially indicate that he may have learnt from
this matter, he follows these comments with lengthy statements justifying his actions.

During his interview with the IRT, Kitching made the following concessions about things that
could have been done differently.

Kitching admitted that in hindsight, in an ideal world, it would have been ideal to have included
all the information in the Form 1, including Bramwell’s allegation of assault. However, he
followed this admission with a lengthy comment about why he didn’t include the information
and about the fact that he intended to lodge a Supplementary Form 1, but that the CMC took
over the investigation®.
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645 IRT transcript, Webber, tape 3, page 8
646 IRT transcript, Webber, tape 3, page 17
647 IRT transcript, Webber, tape 3, page 19
648 IRT transcript, Webber, tape 3, pp. 23-24
649 IRT transcript, Kitching, tape 1, pp. 30-31
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The IRT asked whether it would be correct to say that Kitching’s ‘protocols’ for advising
Coroners have now changed, to which Kitching replied ‘Certainly that information could be
provided to the Coroner’, and then goes on describe how busy they were, that the policy
says that a Supplementary Form 1 can be provided and that it was his intention to lodge a
Supplementary Form 1, but that the investigation was taken over®?.

When asked by the IRT if he knew the cause of Mulrunji’s death at the time, whether he would
have still used Robinson in the investigation, Kitching replied ‘at the time yes, in hindsight no®".
Kitching then went on to say that in hindsight it would probably be advantageous not to have
Robinson there, but that at the time there was no alternative, and then discussed the logistical
problems faced by the investigation team®2.

Kitching does not acknowledge any shortcomings in the original investigation. He, like Webber,
chooses to reassert that the investigation could not have been done better and that the real
concerns arose from the conduct of others including the State Coroner and the CMC. He has
not accepted the findings of the Inquest.

Kitching told the IRT:

in my opinion the investigation that was conducted by Detective Inspector Webber,
Williams and myself was fair, comprehensive, transparent, impartial and appropriate
considering all the circumstances that were known to us at that time. This investigation
met with enormous challenges that | have never met before during my career as a
criminal investigator. These challenges did not relate to the investigation itself but
included issues relating to administrative process and investigation management®.

That investigation was conducted in the best possible way that we could conduct it at
that time®*.

Kitching was critical of the way the investigation was dealt with after the CMC assumed
responsibility for it and told the IRT that he considers the actions of the CMC led to the riots:

The manner in which the investigation unfolded once | handed the investigation to the
members of the CMC as directed by the Commissioner of Police ... defines [sic] logic.
From my understanding there was no immediate communication with the members of
the family by the original investigation from the CMC to provide advice on the cause of
the death and a strategy to continue the investigation. This in my opinion created angst
and hostility in the Palm Island community and led directly to the subsequent riots and
serious criminal offences that were, were committed on Palm Island the week after the
death®> ... I believe if this course of action had of been undertaken by me personally or
by ... those officers at the CMC immediately the investigation was handed over the
subsequent riot and associate tragic events may not have occurred®®.

650 IRT transcript, Kitching, tape 1, pp. 32-33

651 IRT transcript, Kitching, tape 3, page 36

652 IRT transcript, Kitching, tape 3, page 36

653 IRT transcript, Kitching, tape 3, page 28

654 IRT transcript, Kitching, tape 3, pp. 37-38

655 The CMC took responsibility for assisting the Coroner’s investigation into Mulrunji’s death on 24 November
2004. CMC officers travelled to Townsville that afternoon, and attended a briefing with Webber and
Kitching. Further meetings were held between CMC officers, Williams and Kitching on 25 November 2004.
On 26 November 2004, the CMC officers travelled to Palm Island and conducted interviews. That same day,
the Chairwoman of the Community Council released the findings of the autopsy. After it was announced
that Mulrunji’s death was accidental, caused by internal bleeding, the riots commenced. The fact that the
riots began immediately after the results of the autopsy were released to the residents of Palm Island
suggests that this was the cause of the riots, not the CMC’s involvement in the matter as suggested
by Kitching.

656 IRT transcript, Kitching, tape 3, pp. 33-34
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Williams

To the IRT

Williams continues to maintain that the investigation was the best that he could possibly do in
the circumstances.

He stated to the IRT:

| think the Coroner’s comments were quite um, quite unfair. The um, the factual
inaccuracies um they’re [unintelligible] and just the way we were generally treated ah in
the Coroner’s ah inquest by Counsel assisting ah they just didn’t want to listen to ah the
explanations that we were prepared to give®”

Williams asserts that he would not do anything differently.

When asked by the IRT: ‘In hindsight would you do things differently?’, he answered ‘l wouldn’t
have gone to Palm Island’*%.

Procedural fairness submission to the CMC

Williams states that in forming its view about his conduct the CMC has failed to give due and
proper consideration to the ‘adverse conditions in a remote geographical location’” and to his
workload on 20 November 2004 while he was on Palm Island. He also says that the CMC has
not taken into account that on 20 November the cause of death was not known, and that the
CMC did not provide him with a further opportunity to review or continue the investigation,
for example, by reviewing the witness statements and re-enactments.

Acting Assistant Commissioner
To the IRT

In his interview with the IRT, the Acting Assistant Commissioner made a long statement critical
of the Deputy State Coroner and her findings and indicated that he did not consider he would
do things in a vastly different way if faced with a similar situation.

He ends by making the statement that ‘if a similar thing happened tomorrow um I don’t think
there’s anything that we would do vastly different’®>.

Acting Chief Superintendent
To the IRT

The Acting Chief Superintendent commented to the IRT that ‘we have learnt from the
experience and ... we will improve our response next time ... and will continue to improve
our response’®®, yet in the CMC’s view his comments do not indicate that he recognises the
problems with the investigation. He makes criticisms of the State Coroner and the Acting State
Coroner. He also blames many of the criticisms of the investigation on the Acting State
Coroner’s lack of understanding of the logistical problems of Palm Island, and findings
inconsistent with the evidence.
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657 IRT transcript, Williams, tape 2, page 21

658 IRT transcript, Williams, tape 2, page 20

659 IRT transcript, the Acting Assistant Commissioner, tape 2, page 30
660 IRT transcript, the Acting Chief Superintendent, tape 3, page 8
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PROCEDURAL FAIRNESS SUBMISSIONS — IRT

As mentioned in Chapter 3, the procedural fairness process identified the issues relating to the
IRT and provided an opportunity to respond. The CMC received joint submissions from the
members of the IRT.

We have amended the content in other parts of this report, where appropriate, in response to a
number of their specific submissions.

In addition, we outline below further relevant submissions from the IRT made in response to the
issues raised.

Issues of inadequacies and inappropriateness of the IRT investigation

Generally in relation to the concerns expressed by the CMC about, in its view, the
inadequacies and inappropriateness of the IRT investigation, the members of the IRT say
the following.

The IRT state that they agree with the intent of the CMC report in terms of the need for police
to recognise the importance for deaths in custody to be treated as a homicide and for
subsequent processes to be seen as independent as possible.

They say they were always of the view that any body of work as complex as the matters related
to the Palm Island death in custody would be the subject of critical analysis and expected that
there could be a need for improvements or further inquiries to the work they conducted.

The IRT also state they took notice of the issues raised by the CMC and accept that in
hindsight, the IRT could have asked some questions or examined some matters differently.
However, the IRT point out that any complex body of work that results in a report of over
233 pages (plus hundreds of pages of appendices)®®' and considers thousands of pages of
evidence would generally have matters raised which would be expected to involve debate.

The IRT note that they have been involved in so many misconduct and related policy matters
that they were fully aware that the CMC may have a different perspective, identify matters that
should have been examined, or find weaknesses in their work. The IRT anticipated progressing
these matters with the CMC or responding to them.

They state that the level of overview of the work of the IRT, and the IRT members’ previous
work with the CMC, lends weight to the IRT’s position that they have always strived to present
a fair product. However the IRT say, if challenged with a reasonable request or position
different to that which they have presented, they were always willing to undertake further
work and to accept that their work could be improved.

The IRT submit that, taken holistically, the IRT report essentially agrees with the CMC report in
that the initial response to the investigation into the death in custody could have been improved
and that policy changes needed to be made.

The IRT are concerned about the CMC'’s ‘lack of engagement’, are certain that appropriate
consultation and discussion still could resolve many of the issues raised by the CMC in its
report, and say that they have not been provided with the opportunity to conduct further

investigations or even asked a single question to bring this matter to its proper conclusion.

661 This is a reference to the Palm Island Review report.
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The IRT express the concern that they have been denied the opportunity of the well established
process between the CMC and the QPS of having issues of disagreement, clarification or
process discussed either in writing or in person.

Issue of command and control of the initial QPS investigation team

In relation to the concerns raised by the CMC about the focus of the Palm Island Review on the
role of the Acting Assistant Commissioner and the Acting Chief Superintendent, the IRT state
that after discussion with senior officers they increased their focus on the issue of command
and control of the investigation into the death in custody. They assert that they agreed at least
10 months before the retirement of the Acting Chief Superintendent that, while Webber was
technically responsible for command and control, it was unreasonable and certainly not
practicable for Webber to be able to undertake every task without the support from other
senior officers.
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CMC CONCLUSIONS AND RECOMMENDATIONS
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As a result of its review, the CMC formed the view that the Palm Island Review is fundamentally
flawed. We saw no purpose in providing to the QPS any prior opportunity to conduct further
inquiries or to respond to the issues identified — other than through the procedural fairness
process - before making this report public. The CMC's conclusions and recommendations
contained in this report provide the QPS with the opportunity to take action to bring the matter
to its proper conclusion.

The CMC makes this report public in the interests of transparency and accountability and to
promote public confidence.

In Chapter 3 we stated that the purpose of the CMC review was to review:

1. the initial QPS investigation conducted on Palm Island in November 2004, and the conduct
of the officers involved in that investigation

2. the Palm Island Review and the conduct of the members of the IRT and

3. the actions of the QPS in dealing with any disciplinary and prevention or systemic issues.

We have set out:
e the policy requirements for investigations into deaths in custody (Chapter 4)

e the policy requirements for the IRT investigation (Chapter 7).

These establish that the CMC has assessed the initial QPS investigation and the subsequent
review of that investigation against standards imposed by:

e the QPS Code of Conduct
¢ the relevant sections of the OPM
¢ in the case of the officers of the IRT, section 18.2 of the QPS HRMM.

The evidence upon which the CMC relies to support its views was detailed as follows:

e Chapter 9 examined the initial investigation and the conduct of the investigating officers,
the conduct of the IRT in so far as it relates to the allegations, and the CMC’s view of
these allegations.

e Chapter 10 identified and detailed important areas of the investigation that in the CMC’s
view should have been but were not considered either by the initial investigating officers
or by the IRT even though these included issues raised during the second Inquest.

e Chapter 11 outlined relevant statements made by the members of the initial QPS
investigation team

e Chapter 12 detailed procedural fairness submissions of the IRT.

In reaching our conclusions and recommendations, we have asked ourselves two questions:

* Does the evidence support grounds for disciplinary action?

e If so, who should consider the appropriate disciplinary action?

In answering these questions we took into account the material outlined above, the purposes of
discipline and the responsibility of the Commissioner of Police, and the Service, to take decisive

action to respond to any failure on the part of its members to meet the expected high standards
of conduct and performance.

The CMC sets out below its conclusions and recommendations about disciplinary proceedings
and discusses the broader implications for the QPS.
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The CMC acknowledges that considerable time has passed since the events on Palm Island,
and is aware of the need to bring these matters to an end as soon as possible. However, in the
CMC’s view the desire for swift resolution of these matters should not take precedence over the
need for justice to be seen to be done. The over-riding concern is to maintain proper standards
of conduct of members of the QPS and ensure that the public can have confidence in the QPS.

Decisions concerning disciplinary proceedings
Decisions must be made about:

¢ which grounds for disciplinary action to rely upon in commencing disciplinary
proceedings, and

e which body should deal with the appropriate disciplinary proceedings and decide upon
the sanction.

There are a number of grounds for disciplinary action upon which disciplinary proceedings
may be commenced, which include the following:

¢ under the Police Service Administration Act 1990 and Police Service (Discipline)
Regulations 1990:

— negligence, carelessness or indolence in the discharge of the duties of an officers’ position,

— acontravention of, or failure to comply with, a provision of the Code of Conduct or any
direction, instruction or order given by, or caused to be issued by the Police
Commissioner, such as the OPM and Section 18 of the QPS HRMM

— misconduct, and

e under the Crime and Misconduct Act 2001 and the Queensland Civil and Administrative
Tribunal Act 2009

— official misconduct.

In any one case, the evidence available may support disciplinary action on one or more of these
grounds.

For example, as in this case, the same evidence is sufficient to support disciplinary proceedings:

¢ conducted by a QPS prescribed officer for ‘misconduct” under the Police Service
Administration Act 1990 and Police Service (Discipline) Regulations 1990

or

e commenced by the CMC®® before the QCAT for ‘official misconduct” under the Crime and
Misconduct Act 2001 and the Queensland Civil and Administrative Tribunal Act 2009.

The range of available sanctions is similar. On a finding of misconduct, a QPS prescribed officer
may impose a sanction ranging from dismissal to a reprimand. On a finding of official misconduct
the QCAT may impose a sanction ranging from dismissal to a fine.

In forming a view about whether to recommend disciplinary proceedings for misconduct to the
QPS or to commence disciplinary proceedings for official misconduct before the QCAT, among
other things, the CMC has regard to its over-riding responsibility to promote public confidence in
the integrity of the QPS.

In the CMC's view that one of the most effective ways the QPS can promote public confidence
and maintain standards of conduct is for it to be seen to take decisive action to respond to

any failure on the part of its members to meet the expected high standards of conduct and
performance. To give effect to this approach means that the CMC makes recommendations to
the QPS to consider disciplinary proceedings. The CMC has power to appeal to the QCAT if

it is dissatisfied with the findings of a QPS prescribed officer in disciplinary proceedings

for misconduct.

In cases in which this approach is not appropriate, the CMC may make an application to the
QCAT for disciplinary proceedings to hear an allegation of official misconduct.

662 The Commissioner of Police may also commence proceedings before the QCAT.
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1. The initial QPS investigation and the conduct of the officers
involved

In the CMC’s view the investigation into the death of Mulrunji was seriously flawed, its integrity
gravely compromised in the eyes of the very community it was meant to serve. The way in
which the investigation was conducted destroyed the Palm Island community’s confidence
that there would be an impartial investigation of the death.

The Acting State Coroner commented in the second Inquest that the initial QPS investigation
was compromised due to compounding errors of judgement. The Coroner in the third inquest
recorded his agreement with the section 46 comments made by the Acting State Coroner in
relation to the initial QPS investigation. He made some additional comments, noting that there
has been extensive evidence and much said about the flaws of the investigation in terms of
transparency, independence and thoroughness.

There is evidence to suggest that the investigation was conducted in a manner that paid no
heed to QPS” own policies and procedures, let alone its Code of Conduct, and ran counter to
the spirit of the RCIADIC recommendations.

The investigation failed the people of Palm Island, the broader Indigenous community, and the
public generally. Furthermore, it called into question the reputation of the Service and damaged
public confidence in the integrity of the Queensland Police Service and its members.

The officers, by their method of dealing with fellow officer Hurley, have left themselves open

to the perception that they are guilty of the very sort of conduct described by the Royal

Commission:
The essential problem of the expertise of specialist, operational police investigators being
employed in post-death investigations derives from the possibility of bias. In blunt terms,
they may wish to protect other police from blame. They may wish to protect them from
exacting scrutiny. More subtly, they may sympathetically project themselves into the
position of the custodial officers and regard their explanations as having a credibility
which they do not deserve.?

However, as we will discuss later in this chapter, in the CMC's view this problem of over-
identification is not confined simply to the investigators on Palm Island.

In the CMC's view the evidence is insufficient to support consideration of any criminal
prosecution proceedings. It is noted that neither Coroner has referred any information to the
Director of Public Prosecutions for consideration of criminal proceedings.

However, contrary to the view of the QPS expressed in the Palm Island Review, the CMC
considers the conduct of the officers involved in the initial QPS investigation is serious enough
to warrant consideration of disciplinary proceedings.

Consideration of disciplinary proceedings against officers involved

In considering the conduct of the individual officers and whether it warrants consideration of
any disciplinary action and/or management action, the CMC has taken into account:

* the obligations and requirements of each officer under the QPS Code of Conduct and the
OPM, outlined in Chapter 4

e each officer’s experience in the QPS, outlined in Chapter 8
¢ the evidence of the allegations outlined in Chapters 9 and 10

* the officers’ continuing attitude, as outlined in Chapter 11.
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The basis upon which the CMC suggests the evidence is capable of establishing grounds for
discipline in relation to each officer is outlined briefly below. Not all the relevant evidence
outlined in this report in relation to each officer is restated.

The provisions of the OPM and the Code of Conduct required the officers to conduct a
thorough and impartial investigation in the public interest which could withstand scrutiny by
the community. In the CMC’s view each of the officers failed in their responsibilities to do so by
acting in the following manner.

Detective Inspector Webber

Detective Inspector Webber was the Regional Crime Coordinator. As an experienced senior
officer and the officer in charge of the investigation, Webber was obliged to know and
comply with the requirements of the OPM and the Code of Conduct.

The Code of Conduct required Webber to conduct himself and discharge his responsibilities
with professionalism and integrity and to exercise proper diligence, care and attention and
perform his duties to the best of his ability, in a manner that bears the closest public scrutiny
and meets all standards. The evidence provides a basis to conclude that he failed to do so.

Section 1.17 of the OPM gave Webber direct responsibility for the investigation of the death
in custody and required him to ensure that the investigation was conducted impartially.

In the CMC’s view, Webber failed to do so when he allowed Robinson, who was a friend of
Hurley®** and who he knew had previously failed to properly investigate an allegation against
Hurley, to be involved in the initial QPS investigation, justifying his use by his local knowledge
and failing to consider any other options.

Webber did not consider at the time, or even acknowledge later, that it was inappropriate for
Hurley to collect members of the investigation team from the airport and drive them to the
police station.

Webber gave no thought to — and did not accept — the inappropriateness of the investigators’
socialising with Hurley by having dinner at Hurley’s residence, which clearly damaged the
perception of impartiality of the investigation. He failed to take any of the available alternatives.

Sections 1.17 and 16.24.3 required Webber not to presume suicide or natural death, regardless
of whether it may appear likely. Webber acknowledged during the Inquest that he was aware
of the obligation to investigate this matter as if it were a homicide. He also knew this was a
serious matter®® and there was the potential for unrest in the community once the death
became known®®®. Despite this, he consistently failed to ensure the requirements of the

OPM were complied with so that this obligation was met.

Section 1.17 of the OPM also required Webber to ensure the integrity of independent versions of
members involved in the incident or witness to the incident was preserved as far as practicable.

Webber said he considered the OPM meant that witnesses should be kept separate as ‘“far as
practical up until such time as the interview’, but stated that the investigation team couldn’t
prevent them from conversing. When asked whether in hindsight it would have been a wise
decision to advise the parties involved not to discuss the matters under investigation, Webber
replied if the purpose was to ‘cover my arse’ then he could have given a direction, but that he
didn’t think giving such a direction would have achieved anything.

664 The IRT failed to ask Webber whether he knew that Robinson and Hurley were friends.
665 IRT transcript, Webber, tape 2, page 21

666 The Significant Event message sent by Jenkins which states ‘Contingency plan being implemented in
respect to policing at Palm Island in case there is an increase in public disorder” should have also
heightened Webber’s awareness of the seriousness of the matter. As the officer in charge of the
investigation, it is not unsafe to assume that Webber received this message. He also told the IRT he
was concerned about the potential for unrest on the island.
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Section 2.13.1 required comprehensive statements to be taken from witnesses as soon as
practicable. Webber failed to ensure that all relevant lines of questioning were pursued with the
PLO and to obtain a full statement from the PLO as soon as practicable. He took no steps to
address the communication problem with the PLO.

Section 1.17 required Webber to ensure members directly involved in the incident or who are
witnesses to the incident are interviewed as soon as practicable. Section 8.4.21 also required
that, when investigating a coronial matter, statements should be obtained from all persons
having any significant knowledge concerning the cause or circumstances of the death.

Webber failed to do so when he did not ensure that Roy Bramwell, a key witness, was
interviewed as soon as possible on 19 November 2004. He also failed to ensure that relevant
lines of questioning were pursued by the investigation team.

Despite the requirements of Section 16.24 of the OPM, Webber failed to immediately arrange
for the next of kin to be notified of Mulrunji’s death.

Section 6.3.6 of the OPM required investigators to assume a special need exists when
interviewing an Aboriginal person as a witness. Webber did not take any action to comply with
the requirements of section 6.3.6 to take whatever action was necessary to meet the special
needs of the Indigenous witnesses.

The CMC is of the view that:

e there is evidence which, if accepted by a prescribed officer, is sufficient to support
consideration of disciplinary action for misconduct against Webber

AND

¢ the conduct of Webber may involve official misconduct and there is evidence supporting
disciplinary proceedings for official misconduct.

For the reasons outlined above, the CMC makes the following recommendation.

Recommendation

The CMC recommends that consideration be given to commencing
disciplinary proceedings for misconduct against Webber.

Detective Senior Sergeant Kitching

Detective Senior Sergeant Kitching was the Officer in Charge, Townsville CIB who had been
in the CIB for about 15 years and prior to Mulruniji’s death had been involved in about 20 or
more investigations into deaths. As an experienced senior officer and the officer investigating
he had the same general responsibilities as outlined in the OPM in relation to the investigation
as Webber. He was obliged to know and comply with the requirements of the OPM and the
Code of Conduct.

The Code of Conduct required Kitching to conduct himself and discharge his responsibilities
with professionalism and integrity and to exercise proper diligence, care and attention and
perform his duties to the best of his ability, in a manner that bears the closest public scrutiny
and meets all standards. The evidence provides a basis to conclude that he failed to do so.

Section 1.17 of the OPM required Kitching to conduct the investigation expeditiously and
impartially.

In the CMC’s view, Kitching failed to do so when he allowed Robinson, a friend of Hurley’s,
to be actively involved in interviews and, among other things, to ask questions.

Kitching ‘didn’t even think about’ the appropriateness of Hurley picking up the investigation
team from the airport, and suggested that there was no alternative which patently was not
correct. He failed to make any record of the conversations during the car trip from the airport
or subsequently address the issue in his interview with Hurley.
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Kitching suggested that there was no problem with his attendance at Hurley’s residence to eat
a meal. He failed to recognise the damage to the perception of impartiality of the investigation.
He also failed to take any of the available alternatives.

As the investigating officer Kitching had the specific responsibility to complete a Form 1 and
where appropriate a Supplementary Form 1.

Kitching failed to include in the Form 1, or a Supplementary Form 1, the allegations of Roy
Bramwell and of Ms Sibley about Hurley’s assault of Mulruniji. He also failed to brief Dr Lampe
about the allegations during the autopsy.

However he did include in the Form 1 information that Mulrunji was aggressive and abusive
towards police and that he punched Hurley and did inform Dr Lampe about unconfirmed
information he received from Robinson that Mulrunji had been drinking bleach prior to his
arrest. His actions in this regard give rise to a perception of bias.

Section 1.17 also required Kitching to ensure members directly involved in the incident or who
were witnesses to the incident were interviewed as soon as practicable. Section 8.4.21 also
required when investigating a coronial matter, that statements should be obtained from all
persons having any significant knowledge concerning the cause or circumstances of the death.

Kitching failed to interview Roy Bramwell as soon as possible on 19 November 2004.
He also failed to ensure that relevant lines of questioning were pursued.

Section 6.3.6 of the OPM required investigators to assume a special need exists when
interviewing an Aboriginal person as a witness. Kitching did not take any action to comply with
the requirements of section 6.3.6 to take whatever action was necessary to meet the special
needs of the Indigenous witnesses.

The CMC is of the view that:

* there is evidence which, if accepted by a prescribed officer, is sufficient to support
consideration of disciplinary action for misconduct against Kitching

AND

e the conduct of Kitching may involve official misconduct and there is evidence supporting
disciplinary proceedings for official misconduct.

For the reasons outlined above, the CMC makes the following recommendation.

Recommendation

The CMC recommends that consideration be given to commencing
disciplinary proceedings for misconduct against Kitching.

Detective Sergeant Robinson

Detective Sergeant Robinson was the Officer in Charge, CIB, on Palm Island and had been
since 14 November 2002. He had experience as a detective and, prior to Mulruniji’s death, had
been involved in investigations into approximately six homicides. He was obliged to know and
comply with the requirements of the OPM and the Code of Conduct.

The Code of Conduct obliged Robinson to conduct himself and discharge his responsibilities
with professionalism and integrity. In particular he was obliged to avoid both actual and
apparent conflicts of interests and disclose details of any conflict to his supervising
executive officer.
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Robinson was a friend of Hurley, and known to be so. His prior investigation of Barbara Pilot’s
allegation against Hurley had already created a perception of bias in favour of Hurley. In the
case of Mulrunji’s death he did not raise, let alone formally declare, his conflict of interest
before joining the investigation team and taking an active part in the investigation. Robinson
asked questions during witness interviews which give rise to a perception of favourable bias
towards Hurley.

Although he knew that Hurley was the principal person of interest in the investigation and he
had participated in the investigation, Robinson cooked a meal at Hurley’s residence and
together with the senior members of the investigation team had dinner there with Hurley on
the night of 19 November 2004.

Robinson was also required to comply with the general provisions of section 1.17 of the OPM
in relation to conducting the investigation impartially and ensuring statements from witnesses
were comprehensive, and with the requirements of Section 6.3.6 concerning the special needs
of Indigenous witnesses.

Robinson prepared a statement by Roy Bramwell which was inconsistent with Bramwell’s
interview and more favourable to Hurley. He also made no provision for the special needs
of Bramwell, an Indigenous witness.

The CMC is of the view that:

* there is evidence which, if accepted by a prescribed officer, is sufficient to support
consideration of disciplinary action for misconduct against Robinson

AND

e the conduct of Robinson may involve official misconduct and there is evidence supporting
disciplinary proceedings for official misconduct.

For the reasons outlined above, the CMC makes the following recommendation.

Recommendation

The CMC recommends that consideration be given to commencing
disciplinary proceedings for misconduct against Robinson.

Inspector Williams

Inspector Williams was the ESC officer responsible for overviewing the initial QPS investigation.
Prior to 2004, he had spent many years with the CIB, two and a half years with the Homicide
Squad and some time in the Corrective Services Investigation Unit and during this time had
investigated deaths in custody. He was obliged to know and comply with the requirements of
the OPM and the Code of Conduct.

Like the other officers involved, Williams was required to comply with his obligations under the
Code of Conduct to conduct himself and discharge his responsibilities with professionalism and
integrity and to exercise proper diligence, care and attention and perform his duties to the best

of his ability, in a manner that bears the closest public scrutiny and meets all standards.

Pursuant to section 1.17, as the ESC officer overviewing the investigation, among other things,
Williams was required to liaise and immediately assess the incident in conjunction with
Webber and to provide appropriate advice and assistance to Webber. Williams was also
required, if of the opinion proper investigational or procedural matters were not being adhered
to, or there were matters which may have adversely affected an impartial investigation, to
confer with Webber and the CMC to endeavour to resolve the issue.

Williams was also equally obliged to comply with the general requirements of section 1.17 and
the other relevant provisions of the OPM that governed the roles of Webber and Kitching.
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The OPM imposed certain obligations on Williams as the ESC officer overviewing the
investigation of a death in custody. He was aware of the RCIADIC recommendation that ‘the
aspect of homicide should never be ruled out®” in a death in custody investigation, and
understood the OPM required that a police officer conducting a death in custody investigation
should ‘never rule out the fact that it could possibly be homicide’ .

Williams failed to ensure the requirements of the OPM were met. While Williams arrived on
Palm Island on 20 November 2004, once he became aware of the issues which compromised
the investigation, he should have taken steps to manage the impact on the investigation’s
integrity

Williams did not satisfy himself that the officers involved in the investigation had no conflict
of interest. Once Williams found out the extent to which Robinson had been involved in the
investigation, he did not take any steps to manage Robinson’s involvement.

Williams did not make any inquiries about any conversation between Hurley, Leafe and the
PLO before the investigation team arrived on the island and failed to clarify with Hurley exactly
what was discussed when Hurley mentioned, on two occasions in his re-enactment interview,
that he’d discussed the matter with the other witnesses. Further he failed to give Hurley a
direction not to discuss the matter further once he became aware that Hurley had discussed the
matter with other witnesses.

Section 2.13.1 required comprehensive statements to be taken from witnesses as soon as
practicable. Having involved himself directly in the investigation, Williams failed to ensure that
all relevant lines of questioning were pursued with the PLO and to obtain a full statement from
the PLO as soon as practicable. He took no steps to address the communication problem with
the PLO.

Williams also failed to take any action to satisfy himself that all relevant lines of inquiry were
being pursued by the investigation team.

Williams did not take any action to ensure that the Form 1 was accurate and contained all
relevant information. We note Williams” comment made in his procedural fairness submissions
that he has not breached any requirement in the OPM in relation to the Form 1.

Section 6.3.6 of the OPM required investigators to assume a special need exists when
interviewing an Aboriginal person as a witness. Williams did not take any action to comply
with the requirements of section 6.3.6 to take whatever action was necessary to meet the
special needs of the Indigenous witnesses.

The CMC is of the view that:

* there is evidence which, if accepted by a prescribed officer, is sufficient to support
consideration of disciplinary action for misconduct against Williams

AND

e the conduct of Williams may involve official misconduct and there is evidence supporting
disciplinary proceedings for official misconduct.

For the reasons outlined above, the CMC makes the following recommendation.

Recommendation

The CMC recommends that the QPS give consideration to commencing
disciplinary proceedings for misconduct against Williams.

667 Inquest transcript, page 476
668 Inquest transcript, pp. 485-486
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Acting Assistant Commissioner

The OPM placed no obligations on the role of Assistant Commissioner in relation to the
investigation of a death in custody.

The Acting Assistant Commissioner considered his role was to keep the Deputy Commissioner
and Commissioner briefed on the progress of the investigation and to ensure all the resources
and facilities were provided to the investigators.

The CMC is of the view that no disciplinary proceedings against the Acting Assistant
Commissioner would have been warranted in relation to the conduct of the initial
QPS investigation.

However, the CMC also notes that in his interview with the IRT the Acting Assistant
Commissioner did not display a great deal of insight into the shortcomings of the investigation.
He failed to recognise any of the shortcomings outlined above.

The Acting Assistant Commissioner also demonstrated an inappropriate attitude towards an
officer of the Court, the Acting State Coroner. In the CMC’s view, had the Acting Assistant
Commissioner not retired, it would have been appropriate for the QPS to consider guidance or
some other managerial action with respect to these aspects.

Acting Chief Superintendent

The OPM placed no obligations on the role of Operations Coordinator in relation to the
investigation of a death in custody.

The CMC is of the view that disciplinary proceedings against the Acting Chief Superintendent
would not have been warranted in relation to the conduct of the initial QPS investigation.

The CMC disagrees with the IRT’s view that the Acting Chief Superintendent’s alleged failure
with respect to command and control, and effective planning was in some way responsible for
the poor outcomes of the investigation.

However, had the Acting Chief Superintendent remained with the QPS, the CMC would have
recommended the QPS give consideration to management action to address his response to the
issues arising from the initial QPS investigation.

Considerations of management action

The CMC concludes that Webber, Williams, Kitching and Robinson all failed to comply with
the provisions of the OPM and the RCIADIC recommendations about investigating an
Indigenous death in custody. They have not demonstrated any insight into their failings,
claiming that they acted appropriately and seeking, in some cases, to blame others for the
adverse impact of their investigation.

For that reason, the CMC is also of the view that, as well as consideration of disciplinary
proceedings, consideration should be given to performance management of the officers.
Any such management action needs to be more than mere guidance simply pointing out in
general terms the failure to comply with policy and procedures. In the light of some of the
officers’ responses to the IRT such an approach is unlikely to be effective.

Specific performance objectives which address the identified deficiencies, performance
measures and targets need to be set and monitored.

Recommendation

The CMC recommends that the QPS initiate management action to address
the performance of Webber, Kitching, Williams and Robinson.
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2. The Palm Island Review and the conduct of the members of the IRT

Given the public interest in the QPS response to the criticisms of the Acting State Coroner, the
Commissioner of Police quite appropriately requested that the CMC conduct a review of the
Palm Island Review.

This was a case in which it should have been clear to the QPS that it was necessary for them
to act in the public interest and conduct a thorough, competent and impartial investigation of
the initial QPS investigation. Yet, in the CMC's view, the QPS failed to do so.

In the CMC’s view, the Palm Island Review did not do justice to the seriousness of the event:
the death of an Indigenous man in police custody.

In the CMC’s view, the Acting State Coroner’s comments and criticisms were merely examples
of her overall concern with the lack of impartiality and thoroughness of the initial investigation.
Rather than consider the total import of her comments, it seems that the QPS instead chose
simply to focus on, and deal with, each individual comment or criticism as a separate issue,

as we have seen in their consideration of the allegations. They did not consider the conduct of
the officers as a whole.

The Palm Island Review creates the impression that the QPS failed to acknowledge the context
of the initial QPS investigation and to appreciate the seriousness of the investigators’ conduct.
In the CMC’s view, the evidence creates the perception that the IRT’s investigation was focused
on simply allowing the officers concerned to provide largely unchallenged explanations for
their conduct in response to the Acting State Coroner’s criticisms, rather than finding out what
actually happened and pursuing the reasons why any identified failures or deficiencies in the
initial QPS investigation occurred.

For all the reasons outlined, the CMC can have no confidence in the integrity of the
conclusions and recommendations in the Palm Island Review report.

Contrary to the view expressed by the Commissioner of Police, the CMC considers that the
conduct of the members of the IRT is sufficiently serious to warrant consideration of
disciplinary proceedings.

Consideration of disciplinary proceedings in relation to the Palm Island
Review — IRT members
In considering the conduct of the members of the IRT the CMC has taken into account:

e the obligations and requirements of the IRT under the QPS Code of Conduct and Section 18
of the HRMM, outlined in Chapter 7

e the experience of the members of the IRT in the QPS, outlined in Chapter 7

e the evidence of the IRT’s investigation, their findings and recommendations, outlined in
Chapters 9 and 10.

It must also be recognised they did not act in isolation. In relation to some aspects of the
investigation and their findings, the IRT received assistance and advice from an Assistant
Commissioner. Their investigation was overseen by the QPS Solicitor. Further, the IRT gave
detailed regular briefings about the investigation to the Commissioner of Police, who fully
supports the findings of the IRT.

The members of the IRT also conducted their investigation within the context of the QPS
culture, aspects of which we discuss below.

None the less, the members of the IRT were obliged to perform their function in accordance
with the prescribed standards and their ethical obligations.
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The basis upon which the CMC suggests the evidence supports consideration of disciplinary
proceedings is outlined briefly below. Not all the relevant evidence outlined in this report
is restated.

The provisions of Section 18 of the HRMM required the IRT to conduct an impartial and
thorough investigation. They were obliged by the Code of Conduct to act in a way that
maintained and enhanced public confidence in the integrity of public administration. In the
CMC's view, they failed to do so by acting in the following manner.

Failing to hold officers accountable

The IRT failed to hold the officers involved in the initial QPS investigation accountable for
their conduct. The IRT implicitly acknowledge that Robinson’s involvement compromised the
integrity of the initial QPS investigation, but failed to hold anyone responsible for the decision
to involve him®® [Allegation 1: Officers serving on Palm Island involved in investigation].

They focused on the irrelevant issue of the credibility of Bramwell’s evidence rather than the
purpose of the Form 1 and failed to hold Kitching responsible for his non-compliance with
his obligations as the investigating officer [Allegation 7: Form 1].

The IRT saved their harshest criticism for the Acting Chief Superintendent; they recommended
that he be chastised and given guidance on five grounds in relation to a number of the
allegations. Yet the Acting Chief Superintendent was not present on Palm Island during the
initial QPS investigation. He had no specific obligation under the OPM in relation to the
investigation of a death in custody, in fact the IRT states it could ‘find no policy, order,
procedure or instruction that the Acting Chief Superintendent has failed to comply with’. The
IRT relies on the Acting Chief Superintendent’s job description as the basis for recommending
that he be chastised and receive guidance®®. By contrast, Webber, Williams, Kitching and
Robinson were all present on Palm Island and had clear obligations under the OPM in relation
to investigating a death in custody and interviewing Indigenous witnesses. We also note that the
IRT does not refer to the job descriptions of any of these officers. It is not made clear by the IRT
why they considered the Acting Chief Superintendent’s failure to give advice or directions was
more serious that the failures of officers who were present on Palm Island and had specific
responsibilities under the OPM.

Justifying inappropriate conduct

The IRT justified the conduct of the initial QPS investigation team on doubtful grounds. They
made statements — for example, that anybody with local knowledge had a relationship with
Hurley — which obscure the issues and misrepresent the actual situation faced by the officers
[Allegation 1: Officers serving on Palm Island involved in investigation].

To justify the conduct of the investigation team, the IRT made a finding that ‘in practical
terms no investigation had commenced’ in relation to the failure to record the conversation
between Hurley and the investigators on the trip from the airport to the police station, which
is irrelevant to the issue [Allegation 2: Hurley transporting investigators].

The IRT made comments blaming senior officers for failing to provide appropriate logistical
support, including that Webber did not find out the meal was at Hurley’s until he got there and
that it would have been an inconvenience for Robinson to serve the meal somewhere other
than Hurley’s residence. Once again these issues are irrelevant [Allegation 3: Dinner at Hurley’s].
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669 We note that the IRT recommended the Acting Chief Superintendent be chastised and receive guidance in
relation to a number of specific issues, including his failure to give directions or advice to Webber or
Kitching about the role of Robinson or how Robinson was to be managed.

670 We note that the IRT does not put the specifics of the job description to the Acting Chief Superintendent
during his interview.
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The IRT proffered a number of spurious reasons why in their view it was ‘understandable’
Webber and Williams did not check the Form 1 — for example, a variety of causes of death
were examined by the investigators, Dr Lampe’s examination did consider assault [Allegation 7:
The Form 1].

Suggesting explanations for the officers conduct not advanced by the officers themselves

The IRT offered an explanation for Webber failing to follow up, or missing, the PLO’s response
to a question during the re-enactment®”'. The IRT noted ‘it appears as if Webber has moved
straight into what he sees as an important line of questioning’. They also made comments about
the time involved in the PLO giving his answer, the length of the interview and the fact it was
one of four re-enactments conducted that day. None of these comments were put to Webber
or Williams in their respective interviews with the IRT, neither were they offered as explanation
by either of them for failing to pursue the PLO’s answer. [Allegation 6: Lack of vigour in
questioning the PLO]

Asking a series of questions intended to elicit a specific desired response

The IRT questioned Wilson about the use of Robinson during the investigation [Allegation 1:
Officers serving on Palm Island involved in investigation].

Wilson initially told the IRT ‘you’d have to be very careful how you used him ... for example,
there’s no way that you would ... interview Hurley and have Robinson as your corroborator.
The IRT then asked whether Wilson was saying that Kitching should have used someone other
than Robinson during the interview with Hurley, if someone else was available. Wilson replied
if they were available. The IRT then asked what if there was no-one else available, to which
Wilson replied

... if there’s no-one else available there’s no reason why you couldn’t use ... Robinson.
Obviously there’'d be questions asked about ... how ethical that might be or whatever,
and at the end of the day someone might ... be critical of it or ... suggest that there could
be a reason why it couldn’t be done but it doesn’t mean in any case that it was wrong.

The IRT then asked ‘If that was the case would Kitching have been better off interviewing
Hurley by himself without Robinson?’, to which Wilson replied in most cases it’s better to have
a corroborator, depending on the role the corroborator took and whether they asked many
questions or influenced the interview (IRT transcript, Wilson, pp10-11).

Asking questions which create a perception of bias

In the questioning of Strohfeldt, in reference to Hurley, the IRT asked: ‘Have you seen a better
officer in terms of interaction with a community, Aboriginal community in your twenty-five,
thirty years?’ despite the fact that Strohfeldt said earlier in the interview that he had not been
to Palm Island between the time he gained line control of Palm Island on 29 March 2004 and
the time of Mulrunji’s death.

Accepting evidence without testing it

The IRT accepted that there was no option other than Robinson to provide local knowledge or
assist Kitching when clearly there were alternatives. [Allegation 1: Officers serving on Palm
Island involved in investigation].

They accepted that there was no alternative to Hurley driving the vehicle in which the
investigators travelled from the airport to the station, without exploring the existence of any
options [Allegation 2: Hurley transporting investigators].

They also accepted Webber's assertion that Bramwell could not be ‘located’ on
19 November 2004.

671 ‘I was thinking, um, if | see something | might get myself into trouble or something. The family might harass
me or something you know’.
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Lack of thoroughness

Further, in light of the degree of seriousness of alleged conduct and the public interest, Section
18.2 of the HRMM required the IRT to conduct an extensive investigation. Yet the IRT failed to
identify and consider all the relevant QPS policies, procedures and other requirements for the

investigation of a death in custody or to ascertain all the facts relevant to the investigation.

The IRT did not identify and investigate important issues concerning the initial QPS investigation
not specifically mentioned by the Acting State Coroner. For example, they failed to explore
why Bramwell was not interviewed by the initial QPS investigation team on 19 November 2004
(Chapter 10).

The IRT did not address all the relevant issues raised by the allegations they distilled from the
Acting State Coroner’s comments and criticisms. For example, the IRT did not address the
failure of the investigation team to take the PLO to the scene. [Allegation 2: Hurley transporting
investigators: Driving to the scene of the arrest]. They also did not address the omission of

Ms Sibley’s allegation from the Form 1 [Allegation 7: Form 1].

When in the course of their interviews the officers provided explanations not previously
mentioned by them in their statements for, or evidence given to, the Inquest, the IRT did not
pursue these.

Lack of diligence

In conducting their investigation, the IRT was obliged by the Code of Conduct to exercise
proper diligence, care and attention; and to perform their duties diligently and to the best of
their ability, and in a manner that bears the closest public scrutiny and meets all legislative and
QPS standards.

The IRT failed to put the requirements of the OPM to the officers involved in the initial
QPS investigation and obtain the officer’s explanation for failing to meet their obligations.
The IRT also failed to interview all the relevant witnesses.

Section 18 of the HRMM also required the IRT to provide a detailed comprehensive report
attaching all documents (including interview transcripts, statements, synopses, video and audio
tapes, photographs, etc.) relevant to the investigation. They did not do so. Among other things,
the report does not specifically identify or clearly reference or set out in totality or contain
copies of the relevant legislation or QPS policies and procedures.

Explanations provided by the officers in their interviews with the IRT, but not previously
mentioned in their statements made for the Inquest or given in evidence before the Inquest,
were not pursued.

During the interviews, the IRT are sometimes presented with conflicting versions by the officers,
but they did not put the inconsistencies to the officers and therefore failed to ascertain what
actually occurred. For example, Kitching gives inconsistent evidence about his intention to
lodge a Supplementary Form 1 and his reasons for not disclosing the assault allegations to

Dr Lampe during the autopsy [Allegation 7: The Form 1]. The IRT does not address these
inconsistencies.

Inadequacy of their findings in relation to the conduct of the investigating officers

The CMC considers for all the reasons stated above that the IRT’s recommendations in
relation to Kitching and Webber are inappropriate and inadequate to address their conduct.
In summary, the IRT:

 did not consider that disciplinary proceedings were warranted against any of the
investigating officers for any of the allegations

* recommended managerial guidance for Kitching in relation to four allegations
e recommended managerial guidance for Webber in relation to three allegations

* made no recommendations in relation to Robinson, Williams or the Acting Assistant
Commissioner.
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The CMC notes that the IRT, in making recommendations for disciplinary action, failed to
consider the totality of the investigating officers’ conduct, dealing with each allegation
separately, rather than looking for patterns of behaviour and coming to an overall conclusion.
The CMC is of the view that:

 there is evidence which, if accepted by a prescribed officer, is sufficient to support
consideration of disciplinary proceedings against the members of the IRT

AND

* the conduct of the members of the IRT may involve official misconduct and there is
evidence supporting disciplinary proceedings for official misconduct.

For the reasons outlined above, the CMC makes the following recommendation.

Recommendation

The CMC recommends that the QPS give consideration to disciplinary
proceedings against the members of the IRT.

3. Requirement for the QPS to report to CMC

To enable the CMC to be satisfied about the adequacy and appropriateness of the QPS response
to its recommendations concerning disciplinary proceedings, pursuant to section 48(1)(c)(i) of
the CM Act, the CMC requires the Commissioner of Police to report in writing to the CMC within
14 days about the outcome of his consideration of the CMC'’s recommendations, specifically:

* what course of action is intended to respond to the recommendations

¢ the reasons for that course of action.

If the CMC is satisfied it will refer the matter back to the Commissioner to proceed with the
intended course of action.

However, if the CMC is not satisfied — that is, if the CMC is of the view that the intended
action will not achieve the purposes of discipline — the CMC will assume responsibility for the
matter and make application to the Queensland Civil and Administrative Tribunal (QCAT) to
commence disciplinary proceedings.

4. Prevention and systemic issues

An important focus for the QPS in investigating a matter (and for the CMC in reviewing a QPS
investigation) is:

* the identification of any systemic concerns, deficiencies in policy or procedures,
opportunities for individual or agency learnings and any issues concerning workplace
behaviour or organisational cultural and

* the development of strategies to address any identified issues.

Policies and procedures

The Acting State Coroner in the second Inquest made a number of recommendations about
the procedures for the investigation of deaths in custody. The Palm Island Review also
suggested further changes to the OPM. Following these sets of recommendations the QPS
made amendments to its OPM.

Since Mulrunji’s death and the subsequent events on Palm Island, the QPS has developed
and implemented new operational procedures for investigations of deaths in custody.
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Ongoing changes have been made to the OPM by the QPS to reflect the new procedures
and the provisions of the MOU between the QPS, the CMC and the State Coroner. The
changes include a provision stating that investigating officers should treat a death in custody
as a homicide until otherwise determined.

The CMC considered, and made recommendations about, the changes made to the OPM.
We also made a number of additional recommendations flowing from our consideration of
other procedural issues identified in this matter. These are discussed in Appendix 3.

However, further consideration of the relevant policy and procedures is now necessary
following the recommendations made by Mr Hine, the Coroner in the third inquest, about the
investigation of deaths in custody.

The State Coroner, who has primary responsibility for effectively investigating deaths in custody,
is currently in discussion with the Commissioner of Police and the Chairperson of the CMC to
consider any necessary changes in arrangements for the investigations following the
recommendations made by Mr Hine.

Learning opportunities

In addition to procedural changes to the OPM, several general operational changes, to be
incorporated into planning investigations and future training, were recommended by the IRT
in the Palm Island Review report.

The QPS has delivered education and training sessions based on the ‘learnings’ gleaned from
the criticism of the initial QPS investigation. These sessions have been for QPS members from
recruits to commissioned officers. The QPS has apparently also given a presentation at a
meeting of Australian policing jurisdictions about the learnings.

Adherence to obligations

However, it seems that the implementation of new operational procedures and education and
training sessions alone is not the answer.

At the time of the initial QPS investigation, the QPS already had provisions in place in the OPM
which would have ensured an impartial investigation; provisions that the officers simply failed
to follow. It would seem that officers need more than just education and training if they are to
appreciate the reasons for policy and procedures and why adherence to them is so important.
They must honour both the letter and the spirit of the OPM if they are to appropriately carry
out their responsibilities.

The QPS stated that it accepted the RCIADIC recommendations and had implemented policies
and procedures to give effect to them, yet the investigation of Mulrunji’s death, and the
treatment of his family and community, ran directly counter to the spirit of the Royal Commission.

If the members of the initial QPS investigation team and the IRT had simply complied with the
relevant provisions of the Code of Conduct, OPM and Section 18.2 of the HRMM, history
would have been decidedly different.
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5. Organisational issues — implications for the QPS

The actions of the Service in responding to the events on Palm Island lead us to several
observations on the QPS and its culture.

In a statement we have already cited in this report the Acting State Coroner quoted RCIADIC:

A death in custody is a public matter. Police and prison officers perform their services on
behalf of the community. They must be accountable for the proper performance of the
duties. Justice requires that both the individual interest of the deceased’s family and the
general interest of the community be served by the conduct of thorough, competent and
impartial investigations into all deaths in custody.

The RCIADIC report noted®:

The essential problem of the expertise of specialist, operational police investigators being
employed in post-death investigations derives from the possibility of bias. In blunt terms,
they may wish to protect other police from blame. They may wish to protect them from
exacting scrutiny. More subtly, they may sympathetically project themselves into the
position of the custodial officers and regard their explanations as having a credibility
which they do not deserve.

This is the context in which the QPS conducted its investigation of the death of Mulrunji.

Once the Acting State Coroner had made the criticisms of the investigation of Mulrunji’s death, it
was imperative that the QPS did not compound the identified failings of that investigation, if public
confidence in the Service, and the self-esteem of members of the Service, were to be restored.

Both the investigation of Mulrunji’s death and the IRT investigation should have been impartial
and thorough. Unfortunately, in the CMC's view, neither was. In the CMC'’s view, the initial
QPS investigation and the Palm Island Review are characterised by over-identification,
double-standards and an unwillingness to publicly acknowledge failings on the part of police.

In the CMC’s view, both the officers investigating Mulrunji’s death and the authors of the Palm
Island Review were handicapped in the performance of their professional duties by their
over-identification with fellow officers who were under examination, as described in the
quote above from the Royal Commission.

Tensions in the relationship between the police and the Palm Island community have shown
that communities will not tolerate the application of a double standard by the police service,
whereby its own officers are investigated less rigorously than an ordinary citizen would be.

The QPS and its officers must recognise the need to be thorough and impartial, and be seen to
be thorough and impartial, particularly when investigating their own officers. The Service must
ensure that the decisions of police officers will withstand public scrutiny in these instances.

Accountability is essential to public confidence in the police service

In the CMC's view, the Palm Island Review indicates that there is a belief within QPS that

the best way to protect the reputation of the Service is not to expose its shortcomings. This
erroneous belief about what is best for the organisation can only ultimately be self-destructive
and will erode public confidence and debilitate the morale of good officers and tarnish

them unfairly.

High-profile cases such as the Palm Island matter set the public perceptions of the QPS. If the
QPS wants the public to be confident that matters involving its own officers can be investigated
rigorously and impartially, then it cannot perpetuate a culture that countenances failure to meet
expected standards without consequence.

672 Johnston 1991, vol. 1, page 121
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The CMC is strongly of the view that one of the most effective ways in which the QPS can
engender public confidence, protect its reputation, and maintain high standards and the
self-esteem of its members is to be seen to take certain, timely, responsive and decisive action
when there is a failure to meet these standards and obligations.

The CMC has communicated its concern in this regard to the Commissioner of Police.

Commissioner’s responsibilities

The Commissioner sets the standards against which the members of the QPS are measured.
It is his responsibility to maintain the standards and promote public confidence.

The CMC grants — as the Commissioner has noted — that within the QPS, ‘as with any large
police department ... there will each year be events that range from honest mistakes and errors
of judgement, [through] misconduct, ... [to] at the more serious end official misconduct and
acts that amount to statutory offences’.

However in this case, while he has ‘always publicly acknowledged that the initial investigation
on Palm Island should have been different and undertaken better than it was’, the Commissioner
fails to acknowledge or understand the seriousness of the essential failings of that investigation.

The Commissioner also appears unable to recognise the failings of the IRT’s investigation.

Conclusion
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In September 2006, the Acting State Coroner stated at page 11 of her Inquest findings:

The response by senior police officers to this inquest should be cause for some reflection.
There was little acknowledgement that the investigation by the police was deficient.
Clear directives from the Police Commissioner and a commitment to ensure proper
standards of investigation are required to restore public confidence.

More than three years later, based on the CMC’s analysis of the Palm Island Review, it appears
little has changed.

The Commissioner of Police is responsible for the culture in which the flawed Palm Island
Review was produced, and hence he must be held accountable for it.

The Commissioner asserts that he is well aware of his responsibilities as Commissioner of the
Queensland Police Service, has always accepted those responsibilities and will continue to do so.

The CMC looks to the Commissioner of Police to acknowledge the unacceptable conduct of
the members of the initial QPS investigation team and the flawed Palm Island Review and
now take appropriate action to restore the confidence of the public, and of its own members,
in the Service.
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APPENDIX 1:
MATERIAL CONSIDERED BY THE CMC

In conducting our review, the CMC considered a significant amount of material as
outlined below.

Documents relevant to the second Inquest
e the transcript of the Inquest of over 1300 pages

* some of the statements of police officers and witnesses prepared for the Inquest into
the death of Mulruniji

e the Finding of Inquest into the death of Mulrunji
* the submission to the Inquest of the Commissioner of the QPS
* CMC report prepared for the Inquest at the Coroner’s request

Documents relevant to the third inquest®”

e part of the transcript of the pre-Inquest hearings

e all of the transcript of the Inquest hearing of over 500 pages

¢ the submission to the Inquest of Counsel Assisting the Coroner
e the Finding of Inquest into the death of Mulrunji

QPS documents relating to initial QPS investigation

¢ Significant Event message from 19 November 2004

e Executive Briefing Note

* Running sheet

e Statement index

e Form 1 prepared by Kitching

e Palm Island station roster for period 13 November to 26 November 2004

IRT report
» the QPS Report, which included:
an Executive Summary

— aschedule of QPS policy changes
— the watch-house surveillance video from 19 November 2004

— the video re-enactment interviews with Bramwell, Hurley, the PLO and Leafe conducted
on 20 November 2004

— preliminary research work into blunt force trauma
— the Memorandum of Advice of Senior Counsel obtained by the QPS
— the report itself of over 200 pages

— transcripts of interviews of over 550 pages

QPS material

* Relevant sections of the police OPM: Versions in operation November 2004, October 2007,
24 April 2009, and the latest amendments in the Commissioner’s Circular dated 30 October
2009 (No. 19/2009)

e Chapter 18 Human Resources Management Manual

673 This material was not in existence at the time the IRT prepared their report.
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e Code of Conduct
e Extract from First Response Handbook, 5% Edition, August 2002, relating to ‘Deaths in custody’
e Various media releases
e QQPS training materials, including:
— Competency Acquisition Program materials
— Cultural Appreciation Project materials
— Presentation by A/Supt McKay to the inter-jurisdictional forum

— SEC presentation and draft notes for A/C Davey relating to ‘Police related incidents’

CMC material
*  CMC reports relating to:
— Complaints against Hurley
— Complaints against Robinson
* CMC files relating to:
— Complaints against Hurley
— Complaints against Robinson
— CMC investigation of Mulrunji’s death
*  CMC running sheets
e Various correspondence between CMC and QPS
e Various media releases
e CMC/CJC reports, including:
— ‘Aboriginal witnesses in Queensland’s criminal courts, June 1996
‘A report of an investigation into the arrest and death of Daniel Alfred Yock'’

Interviews
e Transcripts of numerous QPS and CMC interviews
e Audio tapes of various QPS and CMC interviews

Judgments

* District Court judgement Judge Pack

e Court of Appeal judgment

e Extracts from transcripts of Wotton and Hurley trials

Other
* Memorandums of Understanding between Coroner, QPS, CMC
- Version 28 April 2006
— Version 1 July 2008
e the State Coroner’s guidelines
* the recommendations of the Royal Commission into Aboriginal Deaths in Custody (1991)

* Queensland Government and QPS statements referring to the implementation of RCIADIC
Recommendation 35

e Coronial findings from November 2004 to present relating to Indigenous deaths in custody
* Acts of Parliament

— Police Powers and Responsibilities Act 2000

— Police Service Administration Act 1990

— Police Service (Discipline) Regulations 1990

— Coroners Act 2003

* Various Parliamentary reports and Hansard reports on progress of implementation of
RCIADIC recommendations

e Supreme Court of Queensland ‘Equal treatment benchbook’
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APPENDIX 2:
PLAN OF PART OF PALM ISLAND TOWNSHIP
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APPENDIX 3:
CHANGES TO POLICE PROCEDURE ARISING
OUT OF THE EVENTS ON PALM ISLAND

The Acting State Coroner in the second Inquest made a number of recommendations about
the procedures for the investigation of deaths in custody. The Palm Island Review also
suggested further changes to the OPM. Following these sets of recommendations the QPS
made amendments to its OPM.

Still further changes have been made to the OPM by the QPS in recent times. These include
changes made in April 2009 to reflect the provisions of the MOU between the QPS, the CMC
and the State Coroner to include the statement that investigating officers should treat a death
in custody as a homicide until otherwise determined.

The Coroner in the third inquest has also made recommendations about the investigation of
deaths in custody. These are currently the subject of discussion between the CMC, the State
Coroner and the Commissioner of Police.

In addition to procedural changes to the OPM, several general operational changes, to be
incorporated into planning investigations and future training, were recommended by the IRT
in the Review report.

The CMC has considered, and made recommendations about, the changes made to the OPM
by the QPS and the general recommendations made by the IRT.

Finally the CMC makes a number of additional recommendations flowing from our
consideration of other procedural issues identified in this matter.

Changes to the OPM in response to Acting State Coroner’s
comments

Since the second Inquest the QPS amended its OPM in response to the Acting State Coroner’s
comments numbers 28, 29, 30, 32, 34, 36 and 40.

In the CMC's view, the amended OPM properly addressed the Acting State Coroner’s concerns in
comments numbers 29 and 30 about the appointment of the officer in charge of an investigation
and the need to consider the issue of impartiality when selecting the investigating officers.

The CMC is of the view that further amendments should have been made to more precisely
address the Acting State Coroner’s concerns in relation to the other comments. It had intended
to make recommendations to the QPS in that regard. However these have been put on hold
pending the settling of the new arrangements for investigation of deaths in custody.

General recommendations by the IRT
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The IRT made a number of general recommendations arising from their consideration of the
investigation of Mulrunji’s death. Generally the CMC notes that the QPS has modified its
training and awareness sessions and presentations to QPS members and other stakeholders
with a view to including lessons learnt from this matter.
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Logistical support

In considering three of the allegations the IRT made recommendations concerning the issue of
‘logistical support”.

Arising out of Allegation 1: Officers serving on Pl involved in investigation, Allegation 2: Hurley
transporting investigators and Allegation 3: Dinner at Hurley’s residence the IRT recommended:

... that future training and management of operations of this nature, consider the need
for logistical support to be considered as a primary component of the planning and
investigative process.

Arising out of Allegation 3 and in the executive summary of the Palm Island Review the
IRT recommended:

The Service / Senior Executive should consider requiring /ensure all regions and
commands review their policy and capacity to provide logistical support to members that
are required to travel to remote or isolated areas or to other incidents where the provision
of meals, accommodation and like support may be required®”.

In Allegation 3, the IRT also recommended:

From a Service perspective, it is recommended that all regions and commands review
the need for logistical support kits to be made available to members that might be
required to attend remote or isolated areas or other incidents where the provision of
meals/accommodation and like support might be required.

Arising out of Allegation 1 the IRT also noted:

... any investigator whether from the QPS or the CMC, and even if assisted with ATSI
or other suitable support persons, will require the assistance of someone with local
knowledge if an investigation is to be thorough. This then infers that the test for
investigators is how to manage the use of local resources to ensure the investigations
remain, and are seen to remain, independent.

Competing interests faced investigators and police managers: the need for timely
response and timely evidence gathering verse the need for the process to be seen to be
as independent as possible. The Service has acknowledged this problem in its policy
review so that future investigations of this kind maintain as much independence as
possible, with future incidents to be managed by the ESC.

CMC comments

The CMC notes that the issues raised in these recommendations have been addressed in the
training sessions and presentations which the ESC now arrange for, or present to QPS members,
from recruits to commissioned officers.

The recommendations go some way to dealing more adequately with the issue of logistics.
However, the CMC suggests that the OPM be amended to specify which officer has the
responsibility for making logistical arrangements for an investigation team.

674 In relation to Allegation 3, the IRT then gave the following example:

a container with provisions such as food, water, cooking equipment, etc. could be held at each major centre
where it was likely that immediate despatch to an incident might occur. This type of resource would cost
relatively little, but would require regular checks to ensure the contents were fit for use.
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Obligations with respect to serious police-related incidents

Discussions between witnesses
The IRT made the following recommendations:

The ESC, as part of its education and training role, develop a means of educating,
informing or reminding all members, on a regular basis, of their obligations with respect
to serious police related incidents.

The ESC ensure that as part of normal operations with respect to incidents of a like nature,
that clear instructions and processes are put in place to ensure that as far as practicable,
police witnesses are separated and not placed in a position where they have access to
investigative information (e.g. the contents of records of interviews or statements).

The IRT also referred to the issue of separation of police witnesses under the heading
Investigative processes.

CMC Comments

The CMC notes that these recommendations have also been addressed through the training
sessions and presentations which the ESC now arrange for or present to QPS members — from
recruits to commissioned officers.

Some of the instructions and procedures about separation of witnesses in place in November
2004, and some of those which are now in place, are referred to in this chapter and
elsewhere in our report. QPS must ensure that not only are such instructions and procedures
in place, but also that the senior officers responsible for their application ensure that they are
in fact applied.

Lack of support to Indigenous witnesses

The IRT recommended that ‘the ESC review the need for the use of support persons for
witnesses in serious incidents involving police’. They stated that:

This issue is one that requires a policy review at a Service wide level, although it is the
Investigation Review Team’s opinion that the use of support persons should remain at the
discretion of investigating officers as:

e the Service has reviewed its policy of dealing with matters of this nature (i.e. deaths
in custody)

e there are significant practical, logistical, resourcing and cost-benefit issues associated
with the use of support persons. As well, identification of independent support
persons can be difficult.

In the executive summary of its report, the IRT also recommended that the use of support
persons be at the discretion of investigating officers as ‘sufficient general policy that reflects
legislative requirements and community expectations is now provided in Chapter 6, Special
Needs, of the OPM'.

CMC Comments

The CMC does not consider the use of a support person for Indigenous witnesses should be at
the discretion of the investigating officer. Our suggested amendment to the OPM about support
for Indigenous witnesses is outlined below in this chapter.

Forensic processes

The IRT stated that:
The Service had reviewed its processes and the major incident room approach for all
future similar incidents should provide the opportunity for senior or experienced officers

to canvass detailed parts of like investigations so that all reasonable courses of inquiry are
considered in detail.
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They then recommended that:

The ESC ensure that future training and development for members involved in these types
of incidents canvasses crime scene preservation and investigative process, particularly in
terms of treating like scenarios as major incidents.

CMC Comments

The CMC agrees that the ‘major incident room approach’ should assist in ensuring the
thoroughness and impartiality of an investigation into a death in custody, and notes that training
addresses the issues identified.

Issues raised by the CMC recommendations for further changes to
the OPM

The CMC was of the view that the following recommendations would assist in the future
management of investigations of deaths in custody. However, any need to give consideration to
them will depend upon the arrangements and any new policy, procedures or guidelines put in
place by the State Coroner.

A new OPM section for investigating a death in custody

The OPM should be amended to provide for an entirely separate section which includes all
policies, procedures and orders in relation to the investigation of a death in police custody.

The obligations and responsibilities of all QPS members involved in the
investigation of a death in police custody, including those who appoint
others, are extremely important. A clear statement of those obligations
and responsibilities should be immediately accessible to an officer
involved in any aspect of dealing with a death in custody.

A discrete section of the OPM dealing exclusively with all aspects of the investigation of a
death in custody would address this issue, even if it results in some duplication with other
sections of the OPM which deal with responsibilities in relation to the investigation of other
police-related incidents or investigations generally. While in theory on-line access to the OPM
negates the need for one separate section as by following links an officer can move through the
relevant sections, such approach can become confusing when the relevant information is
spread across at five discrete sections of the OPM.

Greater rigour in completing and checking the Form 1

The OPM should be further amended to make clear to officers that all
information or allegations which may be relevant to the cause of death or
the circumstances surrounding the death should be included in the Form 1,
despite any concerns about the reliability or credibility of the information.

If there are concerns about the reliability or credibility of the information, this can be noted.
However, it is important that the pathologist performing the autopsy and the Coroner are
provided with all information which may be relevant.

The OPM should be further amended to require that the Form 1 be checked by the
Ethical Standards Command Officer who is oversighting the investigation, which is being
conducted by the senior investigator.

We consider that the amendments to section 8.4 of the OPM since the Inquest address a
number of the issues relevant to the allegation concerning the Form 1, in that they clarify the
responsibilities of the investigating officer and shift supervisor/district duty officer.
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The OPM currently requires that the Form 1 be checked by ‘a shift supervisor or district duty
officer or officer in charge’. The ESC officer will be aware of the progress and details of the
investigation and is the most appropriate person to check the Form 1.

Immediate notification of the deceased’s family

The OPM should be further amended:

to make clear that it is not necessary for an investigating officer to
notify the next of kin personally, and

to require the O-1-C of each police station in a remote Indigenous
community to develop in consultation with members of the community
their procedures for notifying the next of kin of a death in custody.

The delay in notifying Mulruniji’s family was unacceptable; particularly the turning away of his
partner and family from the police station without informing them of what had happened.

It will not always be possible for an investigating officer to attend the scene immediately; at
times there may be a significant delay, particularly in remote areas. It should be clear that

in these cases, it is more important that the family be notified immediately, than that the
notification be made by an investigating officer. In such circumstances the initial notification
could be made by a local officer. It will still be important for the senior investigator to
communicate with the family to reassure them about the process and explain what will occur.

Provision of support to Indigenous witnesses

The OPM should be further amended to require that when investigating
a death in custody an independent support person be provided during
all interviews of an Indigenous person.

Although the CMC considers the amendments to the OPM appropriate, the CMC is of the view
that it is essential for the purpose of ensuring a thorough and impartial investigation that all
Indigenous people are provided with a support witness whenever they are interviewed in an
investigation of a death in custody.

As already required by section 6.3.4 of the OPM, officers in charge of stations should maintain
a list of support persons and interpreters and these lists could be used to identify an appropriate
person to provide support.
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