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' FOREWORD

This report examines the funding of the Queensland Director of Public Prosecutions (DPP) and the Legal Aid
Commission of Queensland (LAC). It has been prepared pursuant to section 23(c) of the Criminal Justice
Act 1989, which confers on the Criminat Justice Commission (CJC) the statutory rcsponsnblhty to monitor
and report on:

. . the sufficiency of funding for law enforcement and criminal justice agenc@ including the office of Director
of Prosecutions and the Legal Aid Commission (so far as its functions relate to prescnbed criminal prooeedmgs
within the meaning of the Legal Aid Act 1978. :

This report prov1dcs a detailed analysis of trends in the funding and workload of the two agencies and, where
possible, compares Queensland with other jurisdictions. This report also looks at ways in which funding
processes and decision-making can be improved and resources utilised more effectively by the agencies
concerned. However, this report does not recommend specific increases to the budget of either agency. Quite
apart from the practical difficulty of calculating the size of any increases, the CIC does not consider it
appropriate to make recommendations of such specificity. Decisions about the appropriate allocation of
resources to various agencies can only be taken by Government, in the context of an examination of overall
budgetary priorities and consideration of the many competing demands which are made for increased
resources. The role of the CJC is to help ensure that funding decisions relevant to the criminal justice system
are properly informed, and to suggest ways in which the decision-making process itself can be improved.

Undertaking this review has been a challenging exercise for the CIC. Neither the Criminal Justice Act nor
the report of the Fitzgerald Commission of Inquiry (1989) provides any guidance as to how “sufficiency™
should be assessed. In addition, some issues could not be investigated thoroughly because relevant data were
not available. However, the CIC is confident that, within these constraints, it has been able to provide an
accurate and relatively comprehensive analysis of the funding situation of each agency. The CIC also.
believes that the recommendations contained in the final chapter of this report provide a constructive
- framework for dealing with funding issues relevant to the LAC and DPP over the longer term.

The CIC is conscious that section 23(c) of the Criminal Justice Act applies to agencies other than just the
DPP and LAC and, moreover, that monitoring requires more than the production of a single, stand-alone,
report. As part of its strategy for discharging its responsibilities under this and related sections of the Act,
the CIC is cumrently preparing an annual “Queensland Criminal Justice System Monitor”, which, amongst
other things, will report regularly on trends in criminal justice-agency budgets, workload and staffing. The
- Commission will also continue to undertake more detailed inquiries into particular components of the criminal
justice systern when, and if, significant problems in those areas are identified.

K.4.0°

RS O°REGANQC
Chairperson
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EXECUTIVE SUMMARY'

CHAPTER 1: INTRODUCTION

This introductory chapter defines the scope of the report. Section 23(c) of the Criminal Justice Act 1989
requires the Criminal Justice Commission (CIC) to monitor and report on:

the sufficiency of finding for law enforcement and criminal justice agencies including the office of the Director
of Prosecutions’ and the Legal Aid Commission {so far as its functions relate to prescribed cmmnal
proceedmgs within the meaning of the Legal Aid Act 1978).

In Boe v Criminal Justice Commission' Mr Justice de Jersey held that the nature of this obligation
‘necessitates its being discharged on a more or less continual or regular or recurrent basis” (p. 11). This
report is one of a number of initiatives which the CJC is undertaking to discharge this responsibility.

Three issues are relevant to determining the scope of this review:

WHICH AGENCIES SHOULD BE EXAMINED?

Section 23(c) of the Criminal Justice Act refers to ‘law enforcement and criminal justice agencies’ in general.
This phrase encompasses not just the Legal Aid Commission (LAC) and the Office of the Director of Public
Prosecutions (DFPP), but also the Queensland Police Service, the Queenstand Corrective Services Commission
and the juvenile justice function within the Department of Fa:mly Services and Aboriginal and Islander
Affairs.

Xt would be a massive and unmanageable task to comprehensively examine the funding of all of these bodies
in a single review. This report therefore focuses only on the LAC and DPP, consistent with the terms of the
orders made by de Jersey Jin Boe v Criminal Justice Commzss;on :

IN THE CASE OF THE LEGAL AID COMMISSION, TO WHAT EXTENT SHOULD THE
FOCUS BE RESTRICTED TO THE FUNDING OF PRESCRIBED CRIMINAL PROCEEDINGS ?

Section 23(0) of the Cr:mmal Justice Act, read literally, requires the Commission to consuier only whether
the LAC has received sufficient funds to meet its obligations in regard to prescribed criminal matters.

Prescribed criminal proceedings include proceedings in the District and Supreme Courts, and committal
proceedings in the Magistrates Court for offences carrying a maximum penalty of 14 years or more. Under
the Legal Aid Act (s. 29), the LAC is required to fund such matters, subject to the application of a means test.

Such a limited assessment would show that the LAC has granted aid in all cases in which it has been required
by law to provide assistance, albeit at levels which some sections of the legal profession and judiciary regard |
as less than adequate. However, if the report were to focus only on the prescribed crime area, it would not
provide an accurate account of the LAC’s overall funding situation. As discussed in Chapter 3, in recent

~ years the LAC has sustained its resource commitments to prescribed criminal matters only at the cost of a
marked reduction in the level of assistance provided in civil and family law matters and, to a lesser extent and
more recently, in the area of non-prescribed crime. These broader developments havc not been i gnored in
this report. :

1 Supreme Court of Queensland 10 June 1993 [93.186], imreported.

2 Ibia.
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HOW SHOULD THE SUFFICIENCY OF FUNDING BE MEASURED?

The ostensibly simple concept of “‘sufficiency” raises a host of complex evaluative questions, relating to
_ different interests, processes and outcomes, and involving a number of potentially relevant standards or

benchmarks. The manner in which sufficiency is “operationalised” (or defined in measurable terms)

significantly affects the conclusions which are reached about the adequacy or otherwise of funding.

In order to avoid the conceptual and practical pitfalls of the various approaches which can be taken to
determining sufficiency, this report relies primarily on *“real world” benchmarks. These take the form of
historical, inter-jurisdictional and inter-agency comparisons, :

Historical comparisons involve contrasting current levels of revenue, expenditure and service relative to
those of preceding financial years, to determine whether:

» .  funding for each agency has kept pace with inflation, population growth and service demands
° the level of service has deteriorated, improved or been maintained.

~ The historical approach provides an approximate indication of whether the agencies have been provided with
sufficient funds to keep up with changing demand. Tts main limitation is that it does not entail any
independent evaluation of whether the benchmark levels of funding and service provision were themselves
appropriate.

Inter-jurisdictional comparisons involve comparing current levels of revenue, expenditure and service of
the Queensland agencies with those of equivalent organisations in the other two major castern jurisdictions.
Such comparisons give some indication of whether the Queensland agencies have been under-funded relative
to their counterparts in other States. The major practical problem with this approach is that differences in
agency functions and statistical reporting processes limit the scope for comparisons, esgecnally where
prosecuhng authorities are conccmcd

Inter-agency comparisons involve comparing the LAC and DPP with each other and the criminal justice
system as a whole, in terms of funding and workload. This approach provides some indication of whether
the “balance” between the different components of the system has been altered over the last few years,
although the concept of “balance” is conceptually problematic and difficult to apply empirically, .

Through using these various benchmark measures the report is able to provide a relatively comprehensive
account of the funding situation of each agency, indicate whether the situation has deteriorated or improved
in recent years, and provide some useful comparisons. Where appropriate the report also makes -
recommendations about structures and processes for setting, adjusting and monitoring funding levels and for
ensuring that these funds are used cost effectively, However, the CJC does not see its responsibility under
section 23(c) of the Criminal Justice Act as requiring it to recommend that funding for either agency be
adjusted by some specific amount. The reality of the political and budgetary process is that the amount of
- money available for distribution among the various government programs is limited and there are many areas
(for example, education, health, the environment) where there are equally strong claims for increased funding.
It is not for the CJC to say that the LAC or the DPP is more deserving of extra funds than these other areas.
This is a decision which can — and should — only be taken by govemments. The primary role of bodies such
as the CIC is to help ensure that future decisions about funding are properly informed.

It should also be noted that the report focuses primarily on what the agencies concemed are currently required
to do, rather than on what they might be doing in the future. There would be much to commend 2 review of
criminal fustice agency funding which began with questions about whether the system is as effective,
equitable and efficient as it might be, and then worked down from such a model to ascertain the cost of the
legal assistance and prosecution services required to support it. However, this sort of exercise would
necessarily go well beyond the boundaries of simple. “monitoring” of funding sufficiency.
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THE ISSUE OF PAYMENTS TO PRACTITIONERS

The issue of the adequacy of payments to practitioners was raised in the CJC’s consultations with members
of the private legal profession and in a number of the written submissions. In particular, it was argued that
legal aid work is inadequately remunerated and that this situation creates the potential for practitioners to
provide sub-standard service in order to maintain some profit margins, Concerns were also expressed about
the adequacy of DPP briefing-out fees. '

Under section 23(¢c) of the Criminal Justice Act the CJC’s responsibility is to investigate the sufficiency of h

agency funding not the adequacy of payments to individual practitioners. However, it is relevant to look at
such payments in the context of determining whether the agencies concerned are able to attract suitably
qualified practitioners to undertake the work required and to deliver an acceptable standard of service,

The report;

. presents historical data on trends in legal aid payments to legal practitioners, particularly in relation
to prescribed. criminal matters

. discusses the concerns which practitioners have expressed about the level of payments and the
processes for determining and paying fees in individual cases

. compares the fees paid by the LAC and DPP to private practitioners

. reviews and makes recommendations in relation to the mechanisms used by the LAC and DPP to
determine practitioner payments.

This material will hopefully contribute to more informed discussion about the issue of whether, and in ' what
ways, existing fee structures and payment practices need to be revised.

CHAPTER 2: THE LEGAL AID COMMISSION OF QUEENSLAND AND THE
OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS

This chapter provides a brief overview of the ori gins, structure, functions and funding arrangements of the
LAC and the DPP. Key features of the two organisations include: -

. Funding arrangements for the LAC are governed by the 1990 Commonwealth/State Funding
Agreement. This Agreement is based on the operational expenditure of the LAC and Public
Defender’s Office (PD) in 1987/88, adjusted annually for cost increases. Under the Agreement the
Commonwealth and State governments contribute 55 per cent and 45 per cent respectively of LAC
revenue. LAC revenue derives from six different sources: Commonwealth Government grants; State
Government grants from consolidated revenue; interest on solicitors’ trust accounts; recoverable
costs; client contributions; and interest on investments. In contrast, virtually all of the DPP’s income
is from annual State consolidated revenue grants administered by the Department of Justice and
Attomey-General, This funding is not adjusted according to any specific formula.

. The LAC is an independent commission which includes amongst its membership representatives of
various groups with an interest in the provision of legal services. In the case of the DPP,
decision-making authority resides with the Director. The Director is generaily responsible to the
Minister, but is required to act independently in the performance of his or her functions and duties.
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. The DPP’s workload is largely restricted to criminal proccedmg-s in the higher courts. The LAC
provides legal assistance in relation to a much wider range of matters: civil and family law, as well
as criminal law matters; mcludmg criminal proceedings in the lower as well as the higher courts.

CHAPTER 3: THE LEGAL A1D COMMISSION: FUNDING AND WORKLOAD

This chapter presents the resulis of a detailed analysis of LAC funding and workload trends, and comparisons
with other jurisdictions. The key findings are as follows:

REVENUE TRENDS

+  LAC and PD revenue has fluctuated significantly over the last decade..
*  Revenuehas dropped in recent years from a peak reached in 1990/91. However revenue indexed for

inflation and population growth has remained above that of 1987/88 (the benchmark level under the
1950 Commonwealth/State Funding Agreement). '

FUNDING SOURCES

. LAC and PD revenue has been very sensitive to fluctuations in revenue from interest on solicitors’
trust accounts. Income from this source has dropped dramatically in recent years and this drop has
not been fully offset by increased contributions from State Consohdated Revenue.

. The State’s total contribution to LAC and PD revenue (i.e. grants from State Consolidated Revenue
and interest on solicitors’ trust accounts) declined sharply between 1989/90 and 1992/93. Although
the State’s contribution increased significantly in 1993/94, it was still below the 1990/91 peak year
by $2.3m (12 per cent) in real terms.

. Inthe period 1988/89-1990/91, the State’s total contribution significantly exceeded the minimum
under the 1990 Commonwealth/State Funding Agreement, due to the high level of trust account
income. Since 1990/91, the contribution has, for the most part, continued to exceed the minimum
required, albeit by considerably smaller amounts.

. The Commonwealth’s grants have exceeded the minimum required under the 1990
Commonwealth/State Funding Agreement in all years since 1989/90. However, it appears that
virtually all of this ‘surplus’ has taken the form of tied grants for specific purposcs, such as, for
Veterans® Affairs matters.

. Internally generated revenue increased significantly until 1993/94, when it fell by 27 per cent in real
terms. This decline was due primarily to the progressive withdrawal by the LAC from providing
assistance in civil law matters and family law property matters where successful litigation could
enable the LAC to recover its costs.




'INTER -STATE COMPARISONS

The Commonwealth grant to the Queensland LAC indexed for mﬂatlon and populauon growth, has
tended to fall over the last four financial years, and on a per capita basis is now appreciably below
the grant made by the Commonwealth to legal-aid bodies in New South Wales and Victoria, The
difference in 1993/94 was equivalent to révenue of about $2.7m, if Queensland had been funded on
the same per capita basis as New South Wales, or $4.7m if Victoria is used as a benchmark.

On a per capita basis, the total State contribution to the Queensland LAC in 1993/94 was slightly
above the New South Wales State contribution and only slightly below the Victorian State grant.
However, for the four years 1990/91 to 1993/94 the average State contribution was appreciably
lower in Queensland than in the other two States, with a particularly marked shortfall in 1991/92 and
1992/93, The net difference over these four years between Queensland and New South Wales was
equivalent to $3.2m, and the difference between Queensland and Victoria was equivalent to $9.9m.

Inthe last three years, total per capita legal aid revenue in Queensland has been signiﬁcaﬁlly below

the level of Victoria. However, on a per caplta basis Queenstand has funded a similar numbcr of

. grants of aid to Victoria, -

DETERMINANTS OF EXPENDITURE I NCREASE

There was a marked rise in real LAC expenditure between 1988/89 and 1991/92. This was primarily
the result of a 25 per cent increase in the number of grants of aid between 1988/89 and 1990/91 and
arise of 17.5 per cent in costs per grant between 1988/89 and 1989/90,

DETERMINANTS OF LEGAL AID COMMISSION EXPENDITURE AND LIQUID ASSETS

The LAC significantly increased grants of aid during the peak income years of 1989/90 and 1990/91
when interest rates were high and interest on funds in solicitors’ trust accounts comprised a large
proportion of LAC income. With hindsight, it is apparent that inadequate provision was made for
a possible decline in income. In addition, the cost of fee increases and the increased number of grants
of aid were seriously underestimated. As a result, the LAC’s cash reserves were significantly
depleted in 1991/92 and 1992/93. The level of reserves has been partly restored, but only by drastlc
reductions in the level of service prov1ded by the LAC in 1992/93 and 1993/94. '

LEVELS OF SERVICE

The level of service prowded by the LAC, as meastured by the number of grants of aid approved, has

~ fallen markedly in recent years.

This dramatic drop in grants of aid has been only partly attributable to falls in revenue. The increase
in grants in the peak revenue years of 1989/90 and 1990/91 considerably exceeded the increase
which could have been supported from revenue reccwcd in those years. The number of grants in
199192 was also too hlgh rclatwc to revenue.

The reduced number of grants of aid in 1992/93 and 1993/94 reflects a substantial corrccuon for the
high level of approvals in the previous three years.

Approvals could have been maintained at their 1987/88 lcvcl throughout the period, with the
‘application of a policy of income smoothing and modest additional net expenditure of cash reserves.




LEVEL OF SERVICE BY LAw TYPES

The dramatic drop in recent years in the total number of grants of aid has been almost entirely at the
expense of applicants for assistance in family law and civil law matters, Family and civil law grants
have fallen dramatically, both relative to population growth and in absolute numbers. The number
of family law grants per 1,000 population is now only 40 per cent of the level in 1987/88. The
number of civil law grants per 1,000 population is now less than one-quarter of its level during the
period from 1987/88 through 1990/91. If grants of aid had kept pace with increases in population,
an additional 9,500 family and 13,300 civil law grants would have been made since 1987/388.

The increase in prescribed criminal law grants of aid has at least kept pace with, and possibly
exceeded, increases in prosecutions of prescribed criminal matters since 1937/88.

The total number of grants of aid for non-prescribed criminal matters since 1987/88 increased
broadly in line with population growth until 1993/94. Grants in the period between 1990/91 and
1992/93 actually ran ahead of increases in population, whereas in 1993/94 they were about 15 per
cent below what was necessary to keep pace with population growth. '

The marked change in the legal assistance service profile since 1990/91 has come about, at least

- partly, because as a matter of law, the LAC has been required to provide aid for all prescribed
-criminal law matters subject only to a means test. The number of prescribed criminal matters

continued to increase significantly after 1990/91 at the same time as revenue fell. -

Had prescribed criminal law matters continued to be funded on the same basis as prior to the merger
of the LAC and PD, the LAC would have received several million dollars in additional funds.
However, it must be acknowledged that one of the objectives of the merger was to ensure the more
efficient use of available funds. ‘

COST OF MAINTAINING SERVICE LEVELS

In order to maintain increases in grants of aid in line with increases in prescribed criminal matters
and population since 1987/88, LAC revenue would have had to continue to increase after its actual
peak in 1990/91, to about $55m in 1993/94, This is around $12.2m more than the LAC's actual
revenue for that year, However, these estimates do not involve any assessment of the potential for
meeting the demand for legal assistance in other ways, or of the LAC’s capacity to reduce costs per
grant. : '

CHAPTER 4: THE LEGAL AID COMMISSION AND PRIVATE PRACTITIONERS

This chapter examines issues relating to the LAC’s payment structures and briefing practices, and the guality
of service provided by private legal practitioners. The key findings are:
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LEGAL AID COMMISSION FEE S CALES

L]

Since September 1988 trial fees paid to private practitioners by the LAC for prescnbed criminal
matters have increased by around 60 per cent, or 40 per cent in real terms,

The rate of increase for prescribed criminal law fees has generally been higher than for fees for civil
and family law and non-prescribed criminal matters, but this is because prcscnbcd crime fees were
historically low in comparison with fees for those other matters.

To the extent that comparisons are possible, there is no indication that fees pard by the LAC are
significantly bclow those paid by legal aid bodies in other Australian jurisdictions.

LAC fees in the criminal law area are still substanually below those fees-set by the LAC for civil and

. family law matters. On the other hand, there has been a very substantial tightening of eligibility

criteria for civil and family law matters. No such restrictions have been imposed in relation to
prescribed crime matters and it is only recently that cutbacks have been made in the area of non- -

"prescribed criminal law,

Practitioners assert that fees for privately funded criminal law work tend to be substantially higher |
than for matters funded by the LAC. However, the fees paid by private chents do not prowdc a good
benchmark for asscssmg the adequacy of LAC fees because:

x Inthe criminal law area in particular, the LAC dominates the market for legal services. Few

practitioners are in a position to do substantial amounts of privately funded criminal law
work for the simple reason that there is not much of that type of work available. Hence it
is erroneous to assume that the rates paid by private clients in some way provide a better

_ indication of the “true worth” or “market value” of legal work than the rates paid by the
LAC. :

»  If it was left to “the market” to determine rates for criminal law work without the
~ intervention of the LAC (in its capacity as the dominant purchaser of services) it is.quite
probable that the rates would be below what they are now. Most defendants in criminal
matters have only very limited resources at their disposal and, if requ:red to fund their own -
defence, would almost certamly pay less than the LAC.

* Arguably, in the final analysis, the only basis for dctennining whether fees are adequate is
whether practitioners are willing and able to provide an acceptable level of service at the
rates offered by the LAC. Clearly, there are still many practitioners willing to take on
legally aided work, although many others have dropped out of the market. Whether the
service being delivered is of sufficient quality is addressed below.

PAYMENT PRACTICES .

In recent years, there has been a substantial tightening of LAC payment guidelines and practices.

LAC figures indicate that these changes have contributed to a 16.4 per cent reduction between
1991/92 and 1993/94 in the amount of reinuneration received per prescribed criminal matter by
private legal practitioners. :
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EXPENDITURE ON PRIVATE PRACTITIONERS

LAC expenditure on private legal przictitioners rose significantly in real terms, from $19.3m in
1988/89 to a peak of $32.1m in 1991/92. Expenditure then declined markedly to $18.5m in
1993/94.

Private legal prabtitioner costs as a proportion of total LAC expenditure have declined from 62.2 per
cent in 1991/92 to 48.6 per cent in 1993/94. :

The decline in expenditure on private legal practitioners after 1991/92 has been due primarily to a
reduction in the overall number of grants of aid approved, and, secondarily, io a greater proportion -
of matters being handled in-house by the LAC.

Private legal practitioners bore virtually the full force of the expenditure cuté imposed by the LAC
in 1992/93 and 1993/94. On the other hand; practitioners were the main beneficiaries of the
expansion of legal aid services in the latg 1980s.

The shift to a greater reliance on in-house work appears to have been driven by organisational
imperatives, specifically the difficulty of reducing staffing levels and the desire of the LAC to
increase in-house productivity. The shift does not appear to- have produced any identifiable -
efficiency gains for the LAC,

IMPA CT OF FUNDING CHANGES ON PRIVATE LEGAL PRACTITIONERS

Over the last decade or so there has developed a group of practitioners, especxally in the area of
‘criminal Jaw, who have become largely dependent on income ﬁom the LAC.

These practitioners have been particularly affected by the tightening of LAC paymen.t guidelines,
reduced flexibility in the administration of these guidelines, and the recent moves by the LAC to
handle more matters in-house, :

The CIC was not given any concrete evidence that private practitioners funded by the LAC are

providing an inadequate level of service in relation to criminal law matters. However, a situation has

developed where there are increasing pressures on practitioners to “cut comers” in some cases,

especially in the absence of any systcmatlc momtonng by the LAC of the quality of service being
' prov1dcd

CHAPTER 5: THE DIRECTOR OF PUBLIC PROSECUTIONS' FUNDING AND
WORKLOAD

' 'I'his_chapter focuses on the funding, workload and performance of the DPP. The key findings are:

REVENUE, EXPENDITURE AND WORKLOAD

Between 1986/87 (the first full year of operation of the DPP) and 1988/89, DPP real revenue fell
by 11 per cent. Between 1988/89-1993/94, DPP revenue increased by 84 per cent. For the period
1986,,’8‘}!r to 1993/94, real DPP revenue increased by 64 per cent. . - :

Betwecn 1989 and 1993 the overall number of staff employed by the DPP increased by 54 per cent
and the number of legally quahfled staff nearly doubled.




Bctwem 1986/87 and 1993/94, the number of deposmons received by the DPP increased by around

‘83 per cent, the number of matters proceeding as trials increased by 64 per cent and the number

proceeding as sentences increased by 93 per cent. The DPP also took on additional functions which
contributed to a further increase in overall workload.

Real révenue per deposition in 1993/94 was 10 per cent less than it was in 1986/87, but around 23
per cent above the level of 1988/89. Real DPP revenue per deposmon decreased in 1992/93 and
1993/94.

INTER-JURISDICTIONAL COMPARISONS

It is extremely difficult to compare prosecution authoritics across jurisdictions, because agencies

differ markedly in their structure and the range of functions they perform. The Queensland DPP

appears 1o receive less funding, on a pro rata basis, than prosecuting authorities in other jurisdictions.

- However, in the absence of more detailed information about the range and complexity of matters
handled by the different agencies, and the counting rules Wthh they employ, such compansons

should bc regarded with extreme caution.

INTER-AGENCY COMPARISONS

Since 1986/8’?r DFP funding has increased at a greater rate than LAC funding, but this may have -
been from a lowcr base.

Since the merger of the LAC and PD in March 1991, DPP total cxpendlture has mcrcased at a greater
rate than LAC expenditure on prcscnbed criminal matters.

Given the limited data available, it is not possible to say whether one agency spends more than the
other per higher court cnmmal matter, : .

BRIEFING QUT PRACTICES

In contrast to the LAC, only a small pr0portmn of cases are briefed out by the DPP to private legal
practitioners. '

DPP briefing out fees are substantially below those pai.d by t_hc LAC.

QUALITY OF SERVICE

-*

The DPP’s operations appear to.require improvgment in.a number of respects but these
shortcomings may be due more to internal structural and managerial problems, and mcfﬁc:en(:lcs in
the wider criminal justice system, than to inadequate funding of the DPP.

In terms of the overall higher court acqumal rate, the Queensland DPP cum:ntly appears to be
performing at least as well as prosecuting authorities in Victoria and New South Wales.




CHAPTER 6: ISSUES TO BE ADDRESSED

- This chapter addresses structural and procedural issues relating to the funding of l.h_c LAC and DPP. The

recommendations put forward in the chapter are as follows:

1.

' LEGAL AID COMMISSION FUNDING ARRANGEMENTS

The 1990 Commonwealth/State Funding Agreement should be revised, as it has not provided an
adequate process for maintaining the original LAC service profile established by the Agreement. -

A key objective of any review should be to determine an appropriate service delivery profile for the
LAC. This will requiré consideration of such questions as the appropriate balance of criminal,”
family and civil law matters; the types of matters within these categories which should be given
funding priority, taking into account such things as gender bias considerations; the funding
relationship between the LAC and Aboriginal and Torres Strait Islander Legal Services; and an
assessment of whether existing merit and means tests need revising. Once issues about the service
profile have been resolved, the focus should be on determining what funding arrangements are
required to enable the LAC to provide a stable level of service in terms of this profile.

Whatever funding arrangement is adopted, provision should be made for the LAC's revenue to be
reviewed periodically to take acoount of: changes in the level of service demand as measured by such
factors as population growth and higher and lower court criminal prosecutions; unavoidable cost
increases; and external legal and/or administrative changes which affect the LAC's workload.

The State Government, in conjunction with the LAC, should develop appropriate indicators,
acceptable to the Commonwealth, for measuring changes in LAC costs and workload and changcs
in the level of demand for legal services.

LEGAL AID COMMISSION PAYMENTS TO PRACTITIONERS

4,

The CIC supports initiatives being developed by the LAC to introduce more competitive discipline

. in the determination of what the organisation pays for legal services, on the condition that there is.

proper monitoring of the quality of services being provided under different arrangements, and of the
impact of these arrangements on private legal practitioners,

Decisions on matters relating to payments to practitioners should be seen as a management
responsibility, with representatives of the legal profession having input in an advisory capacity only.

If scale fees are to continue to be used to any extent, serious consideration should be given to
establishing a clear benchmark relationship between these scales and the cost of providing similar
services in-house,

The LAC should develop mechanisms for systematically monitoring the quality of service provided
across the whole spectrum of legal aid service dclwcry both internally and in relation to all assigned,

tendered and franchised legal aid work.

xvi




USE OF PRIVATE PRACTITIONERS AND IN-HOUSE STAFF BY THE LEGAL AID
COMMISSION

8. The LAC should put in place procedures which will enable it to accurately compare the cost
effectiveness of, and quality of service provided by private practitioners and in-house staff.
Decisions about the appropriate method of delivering legal aid services should be based pnmanly
on the information collected through this process.

STRUCTURE OF THE LEGAL AID COMMISSION

9. Experience shows that decision making by a body which is deliberately made up of representatives
: for.a number of sectional interest groups can be slow, ineffectual and, on occasions, unduly
influenced by sectional considerations. Given the critical importance of the issues the LAC will
continue to address into the future, serious consideration should be given to reducing the size of, and
restructuring, the current LAC. The current structure of the LAC should be reviewed, taking into
account the following “minimal” requirements: -

] It is quite appropriate that the LAC should include on its governing board, legal
professionals with expertise in the operation of the legal system and the delivery of legal
services. However, in order to avoid any possibility of conflict of interest, the professional
associations should not have direct reprcsentauan on the LAC.

. . As at present, the LAC should include at least one member wnh specnﬁc responsibility for
- representing the interests of legally assisted persons,

. The LAC should include at least one person from outsu:!e the LAC with proven managcnal _
expertise,

. Tt is important that an appropriate gender balance on the LAC be maintained, especially
given that gender equity is a very si gmﬁcant issue in rclat:on to the allocation of funds for
legal assistance.

THE LEGAL AID COMMISSION’S PRESCRIBED CRIME WORKLOAD

10. The CJC supports initiatives aimed at reducing the prescribed crime workload of the LAC provided
that there is no detriment to accused persons and there is compliance wnh the principles articulated
by the High Court in Dietrich’s Case’. : '

OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS FUNDING ARRANGEMENTS

11. The DPP, as a matter of priority, should develop workload measures capable of providing reasonably
. accurate information about the number of person hours/days associated with various activities
undertaken by the Office. This will enable the DPP with Trcasury to develop a funding formula

which reflects changcs in its workloads. : .

3 (1992) 177 CLR 292.
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OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS MANAGEMENT ISSUES

12.

The Government, in consultation with the DPP, should review, cost out and, where appropriate,
implement the recommendations of the Queensland Administration of Criminal Justice Review
Committee relating to the restructuring and reorganisation of the DPP. (This committee was
appointed by the Queensland Department of Justice and Attorney-General in 1993 to review certain
parts of the Queensland criminal justice system, with particulat emphasis on the existing processes
within the DPP.)

OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS QUALITY CONTROL
PROCEDURES

13.

The DPP should develop processes for f_outincly and systematically monitoring the quality of work
performed by in-house staff and private counsel who do work on behalf of the DPP.

USE OF PRIVATE PRACTITIONERS BY THE OFFICE OF THE DIRECTOR OF PUBLIC
PROSECUTIONS

14,

Although the bulk of prosecution work will continue to be handled in-house by the DPP for the

foreseeable future, there is scope for the DPP to make greater use of private counsel.

To determine whether greater use of briefing out is desirable, the DPP should establish a system of
time recording for in-house prosecutors and processes for monitoring the quality of the work
performed by both in-house and private counsel. The DPP should also endeavour to ensure that, for
the purposes of this evaluation, the matters which are briefed out to private counsel are roughly
comparable to those dealt with by in-house prosecutors.

+

IMPROVING THE CRIMINAL JUSTICE SYSTEM GENERALLY

15.

16.

17.

18.

In order to facilitate earlier decision-making in the criminal justice system, some transitional funding
should be made available to enable agencies such as the DPP and LAC to change their prooesses and
focus more resources at the “front end” of the system.

A permanent group, similar to the Criminal Case Management Group should be established to
develop, implement and monitor across-agency strategies to improve the criminal justice system.
The Criminal Case Management Group was formed in 1994 as an initiative of the Litigation Reform
Commission, with the aim of developing some specific strategies that could be implemented ona
system-wide basis to improve efficiency in the criminal fustice system, .

Priority should be given to proposed legislative changes designed to improve the efficiency of the
system, particularly in relation to committal proceedings.

All criminal justice a'gcncies should give the maximum possible support to initiatives designed to
improve the quality, quantity and timeliness of information relating to the operation of the criminal
justice system. ' :
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CHAPTER 1

'CHAPTER 1
.INTRODUCTION

This report has been prepared pursuant to lhe Cnmmal Justice Commission’s (CJC) statutory rcsponsnbxhty
under section 23(c) of the Criminal Justice Act 1989 to monitor and report on:

the suﬂimency of funding for law enforcement and criminal justice agencies including the office of the Director
of Prosecutions and the Legat Aid Commission (so far as its fimctions relate to prescnbed criminal proceedings
within the meaning of the Legal Aid Act 1978).

The section gives effect to recommendation BI2(f) of the Commission of Inquiry into Possnblc ]]lcgal
Activities and Assocmted Police Misconduct (Fi lzgerald Inquiry 1989)

In' Boe v Criminal Justice Commission® Mr Jusuce de Jersey held that the nature of this obllgatlon
‘necessitates its being discharged on a more or less continual or regular or recurrent basis’ (p. 11).

This introductory chapter outlines the approach which the CJC has taken to discharge this statutory
responsibility and describes the data sources and consultative strategies used in the preparation of the report.

SCOPE OF THE REVIEW
Three issues are relevant to determining the scope of this review:

-+  which agencies should be examined?

) - in the case of the Legal Aid Commission (LAC), to what extent should the focus be restricted to the
fundmg of prescribed criminal proceedings?
. how should the sufficiency of funding be measured?

WHICH AGENCIES?

- Section 23(¢) of the Criminal Justice Act refers to ‘law enforcement and criminal justice agencies” in general.
_This phrase encompasses not just the LAC and the Office of the Director of Public Prosecutions® (DPP), but

also the Queensland Police Service, the Queensland Corrective Services Commission and the juvenile justice
function within the Department of Family Services and Aboriginal and Istander Affairs,

1t would be a massive and unmanageable task to comprehensively examine the funding of all of these bodies
in a single review. This report therefore focuses only on the LAC and DPP, consistent with the terms of the
orders made by de Jersey J in Boe v Criminal Justice Commission. However, this should not be construed

. as indicating that the CIC has not monitored, or is not intending to monitor, the adequacy of the resources
provided to other agencies in the criminal justice system. The CJC has undertaken quite extensive research
on Queensland Police Service staffing levels (CJC 1994a). In addition, work is well advanced on the
preparation of an annual *Queensland Criminal Justice System Monitor’ which, amengst other things, will
report regularly on trends in agency budgets, workloads and staffing levels. Under the Criminal Justice Act

- Supreme Court of Queensland 10 June 1993 [93.186], unreported.
5

Previously the Directo_r of Prosecutions. See Statute Law (Miscellaneous Provisions) Act {No. 2) 1994, 5. 3 (in force December 1994).




FUNDING OF LEGAL AID AND PUBLIC PROSECUTIONS IN QUEENSLAND'

the CJC is also able to undertake more detailed inquiri¢s into the funding situation of particular compdﬁénts
of the criminal justice system when significant problems in those areas are brought to the CJC’s attention,
as in this case in relation to the LAC and the DPP. :

PRESCRIBED CRIMINAL PROCEEDINGS

Section 23(c) of the Criminal Justice Act refers to funding for the LAC ‘so far as its functions relate to
prescribed criminal proceedings’.S These include criminal proceedings in the District and Supreme Courts,
and committal proceedings in the Magistrates Court for offences carrying a maximum penalty of 14 years
or more (see p. 10 for a full definition), Under the Legal Aid Act 1978 (s 20), the LAC is required to fund
such matters, subject to the application of a means test.

Section 23(c), read literally, requires the Commission to consider only whether the LAC has received
sufficient funds to meet its obligations in regard to prescribed criminal matters. Such an assessment would
show that the LAC has granted aid in all cases in which it has been required by law to provide assistance,
albeit at levels which some sections of the legal profession and judiciary regard as less than adequate.
However, if the report was to focus only on the prescribed crime area, it would not provide an accurate
account of the LAC’s overall funding situation. As discussed in Chapter 3, in recent years the LAC has
sustained its resource commitments for prescribed crime only at the cost of a marked reduction in the level
of assistance provided in civil and family law matters and, 1o a lesser extent and more recently, in the area
of non-prescribed crime. These broader developments have not been ignored in this report. '

DETERMINING SUFFICIENCY

The Criminal Justice Act directs the CIC to investigate the sufficiency of funding for criminal justice
agencies but does not attempt to prescribe how this should be donc The Fltzgcrald Inquiry (1989) also did
not pr0v1dc any guidance in this regard. : _ _ .

The ostcnmbly simple concept of “sufficiency” raises a host of complex evaluative questions, relating to
different interests, processes and outcomes, and involving a number of potentially relevant standards or
benchmarks. The manner in which sufficiency is “operationalised” (or defined in measurable terms) will
significantly affect the conclusions which are reached about the adequacy or otherwise of funding. In relation
to the LAC, for example, any of the following could be considered appropriate research questions: '

* . Are the services provided in assisted matters sufficiently comprehensive and of high quality‘? For
instance, should the LAC assist more accused pcrsons at thc committal stage or pay for more prison
vigits? -

Is legal assistance available to everyone who should receive it?
. Are LAC fees high enough to provide a reasonable income for legal practitioners?
It is apparent that each of these questions raises difficult policy issues and poses considerable methodological
and other problems. This can be illustrated by comparing two of several possible approaches which could

be taken to the issue of whether the LAC has sufﬁment funding to prov1dc ass1stancc to cveryone who
“should” receive it.

6 The Act originally referred to “the offices of the Director of Prosecutions and Public Defender’, using almost exactly the same form of words

as confained in the relevant Fitzgerald Inquiry recommendation (1989, p. 372). The Public Defender's Office, prior to being merged with the
LAC in 1991, was responsible for aiding all prescribed crirne matters. .
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One answer to this question might be that legal aid should be provided to those persons charged with serious
 criminal offences who lack the means to pay for their own representation. This answer roughly approximates
the standard set by the Legal Aid Act in relation to prescribed crime, and the High Court in Dietrich v The
- Queen.” Using this benchmark, funding for legal assistance would appear to be sufficient, given that the- LAC
is continuing to meet its prescribed crime obligations, but very few people would suggest that this standard
is anything other than an absolute minimum, There are many defendants who could also be considered
“deserving” of legal aid, but are denied it becanse of smngent means tests and restrictions on the types of
matters the LAC is able to fund. ¢ '

Another approach might be to construct some sort of “ideal” standard for determining what level of legal
assistance should be available to the community, However, there are very considerable practical and
methodological difficulties involved in determining what an “ideal” Ievel of service would cost. In the case
of the LAC, for example, such an assessment would involve trying to measure the Ievel of currently unmet
demand for legal assistance, a very difficult task. The obstacles posed by the policy issues involved are even
more fandamental, The demand for some government services is virtually infinite and nearly all agencies
could do with more money. For instance, if the LAC had more funds it could relax, or even abolish, its means
test and increase the range of matters aided and the level of service provided in relation to each case. With -
more funding, the DPP could hire additional highty qualified staff, devote more resources to preparing cases
“and take on more functions. However, governments do not have limitless funds at their disposal. For that
reason, in most areas of government service, it is generally acknowledged that the first priority is to provide
an acceptable — rather than optimal — level of service. Arguably, the same general approach should be used
to determine whether the funding of criminal justice agencies is “sufficient”,

In order to avoid the conceptual and practical pltfalls of these different approaches to determining sufficiency '
this report relies primarily on “real world” benchmarks. These take the form of historical, 1ntcr-1unsdlcu0na1 ‘
and inter-agency comparisons.

Historical comparisons involve contrasting current levels of revenue, expénditurc and service relative to
those of preceding financial years, to determine whether:

» funding for each agency has kept pace with inflation, populatidn growth and service demands
. ﬂle level of service has deteriorated, improved or been maintained.

The historical approach provides an approximate indication of whether the agencies have been provided with -
sufficient funds to keep up with changing demand. Its main limitation is that it does not entail any -

independent evaluation of whether the benchmark levels of funding and service provision were themselves .
appropriate. In the case of the LAC, for instance, the 1990 Agreement Between the Commonwealth of
Australia and the State of Queensland in Relation to the Provision of Legal Assistance (Agreement)
establishes levels of service iri 1987/88 as a conventional benchmark. However, the provision of legal
assistance as a function of government has a comparatively short history in this country. Hence, it has been
argued that service levels, even as recently as 1987/88, were significantly determined by the amount of money
-available from interest on money held in trust by solicitors rather than by any other assessment of community
needs for legal assistance.® The CJC acknowledges that this argument has some force and, to this end, later

in the report proposes that the basis of this agreement be re-examined by the State and Commonwealth

7 (1992) 177 CLR 292.

As already noted, the ngh Court’s Dietrich (ibid.) decision establishes as a general proposition that it will be unfair to proceed with the trial
of an ‘indigent’ accusad who ‘by reason of lack of means’ is without legal representation. However, as Deane I remarked (p. 336), “in the
context of the current leved of legal fees, it is arguable that no accused persons should be required 10 devote a substantial part of their possessions
to obtaining legal representation in resisting a proszcittion for an alleged offence of which the law presurnes them to be innocent’.

LAC of Queensland 1992, Annual Report 1901192, President’s letter of transmission (o the Attomey-General.
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Governments. However, it is not the role of the CJIC to presuppose what the outcome of that re-examination
- might be, :

Inrer- Jjurisdictional comparisons involve comparing current levels of revenue, expenditure and service of
the Queensland agencies with those of equivalent organisations in the other two major eastemn jurisdictions.
Such comparisons give some indication of whether the Queensland agencies have been under-funded relative
to their counterparts in other States. This is of particular relevance in the case of the LAC, given the
extensive involvement of the Commonwealth Government in the funding of legal aid schemes and the strong
presumption that there should be equity between States in the provision of services. The major practical
problem with this approach is that differences in agency functions and statistical reporting processes hmlt
the scope for comparisons, especially where prosecuting authorities are concerned.

Inre’r-agency comparisons involve comparing the LAC and DPP with each Other and the criminal justice
system as a whole, in terms of funding and workload. This approach provides some indication of whether
the “balance™ between the different components of the system has been altered over the last few years
although, as discussed later in the report, the concept of “balance” is conceptually problematic and difficult
to apply empirically, -

Through using these various benchmark measures the report is able to provide a relatively comprehensive
account of the funding situation of each agency, indicate whether the situation has deteriorated or improved
in recent years, and provide some useful comparisons. Where appropriate the report also makes
recommendations about structures and processes for setting, adjusting and monitoring funding levels and for
ensuring that these funds are used cost effectively. However, the CIC does not see its responsibility under
section 23(c) of the Criminal Justice Act as requiring it to recommend that funding for either agency be
adjusted by some specific amount. Quite apart from the practical difficulty of arriving at a dollar figure, the
CIC does not consider that it would be proper to make any such recommendations. As discussed above, the
reality of the political and budgetary process is that the amount of money available for distribution among
the various government programs is limited and there are many areas (for example, education, health, the
environment) where there are equally strongly argued claims for increased funding. It would be
.presumptuous of the CJC to say that the LAC or the DPP is more deserving of extra funds than these other
areas. This is a decision which can — and should - only be taken by governments. The primary role of bodies
such as the CJC should be to help ensure that future decisions about funding are properly informed. As
recently stated by the Access to Justice Adwsory Committee (1994, para 9,44, p. 243):

. we recognise that legal aid is only one of many important services that govemments must fund.
Accordingly, there will always be limited resources available to assist people in need. We cannot undertake
the balancing of interests that is involved in allocating additional funds to any one area.'® :

It should also be noted that the report focuses primarily on what the agencies concerned are currently required
to do, rather than on what they might be doing in the future, The CJC has elsewhere recommended that the
LAC should provide free legal advice in police stations to people who have been arrested (CIC 1994b). On
the CJC’s estimates, this scheme would cost somewhere in the vicinity of $1.55m-$2.59m per year to
- operate, There is also a strong case to be made that the DPP should take over the prosecution of all
committal hearings in the Magistrates Court. This would quite likely necessitate some additional funding for
that agency and the LAC, even if only on a transitional basis. However, the report does not attempt to factor
in the cost of these additional activities: the focus is on past and present responsibilities and funding levels.

* There would be much to commend a review of criminal justice agency funding which began with questions .

about whether the system is as effective, equitable and efficient as it might be, and then worked down from
such a model to ascertain the cost of the legal assistance and prosecution services required to support it.

0

. The approach adopied by the CIC in this report may be oompared with the approach of the Access to Justice Advisory Commm.ee {1994, .
paras 9.41-9.46, pp. 238—243) .
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However, this sort of exercise would necessarily go well bcyond the boundaries of simple “monitoring” of -
ﬁmdmg sufficiency.

THE ISSUE OF PAYMENTS TO PRACTITIONERS |

The issue of the adequacy of paymerits to practitioners was raised in the CJC’s consultations with members

of the private legal profession and in 2 number of the written submissions. In particular, it was argued in
" these forums that legal aid work is inadequately remunerated and that this situation creates the potential for
- practitioners to provide sub-standard service in order to maintain a reasonable profit margin, Concerns were
also expressed about the adequacy of DPP briefing-out fees, although this issue was less salient than in the
case of the LAC because the great bulk of prosecution work is done “in-house”. '

Under section 23(c) of the Criminal Justice Act the CJC’s responsibility is to investigate the sufficiency of
agency funding not the adequacy of payments to individual practitioners. It is relevant to look at such
payments in the context of determining whether the agencies concerned are able to attract suitably qualified
practitioners to undertake the work required and to deliver an acceptable standard of service. However, there
is no agreed upon methodology for determining what is a fair, or adequate, rate of payment for a legal
practitioner.) In order to address this issue, the CJC would have to make value judgements about the worth
of various types of legal work, the relative efficiency of different types of legal practice structures,
appropriate profit margins and so on. These are matters well beyond the competence and jurisdiction of the
CJC. In any event, the CJC was not able to obtain detailed and reliable information about service delivery
costs and the financial structure of legal practices.'” While it was asserted by some that substandard service
was being provided because fees were too low, no ooncrctc evidence to this effect was prowdcd by
. pracunoncrs or the agencies concerned. - :

Although thc report docs not seck to resolve thc issue of whcther payments to practltloners are adequate, it
does:

. prescnt historical data on trends in legal aid paymcnts to legal practitioners, particularly in relation
to prcscnbed criminal matters ' .

. discuss the concerns which practitioners have cxprcssed about the level of paymenls and the
' processes for determining and paying fees in mdmdual cases’ :

. compare 1hc fees paid by the LAC and DPP to private practitioners

) Teview, and make rccommendanons in relation to, the mechanisms usod by the LAC and DPP to
~ determine practitioner payments

This material will hopefully contribute to more informed discussion about the issue of whether and in what
ways existing fee structures and paymcnt practices need to be rewsed

M The LAC already pays for services provided by pnvate piactitioners by reference to fee scales. Essenua]ly the suggested approach calls for

~ aweview of these scales. The problems associated with using fee scales based on average historical costs plus a “normal” rate of profit to price
legal services are now well recognised. See Chapter 6, below. See also Trade Practices Commission 1993, Study of the Professions — Legal:
quﬂRepon p. 203, and Access to Justice Advisory Comnutr.ee (1994, paras 5.20-5.37, pp. 154-159).

12

For the purposes of this repoit 4 mimiber of private legal practitioners were asked to keepr reoords of l.he Gosts associated with handling various
legally aided matters, but this exercise failed te generase usable information.
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MANAGEMENT AND SYSTEM ISSUES

The primary purpose of this review was to assess the sufficiency of fundi'ng, not to'examine the internal
management practices of the LAC or the DPP. Management matters have already been quite extensively
canvassed in a range of reviews undertaken by other bodies, most notably:

Relating to the LAC:

. the Treasury and Public Sector Management Commission 1991, Rewew of Legal Aid
- Commission (Pubhc Defence) Funding

Coopers and Lybrand 1992, Lega! Aid Office ( Queensland) Assignments Division Revenue
Final Report

Public Sector Managemcnt Commission 1992, Review of the Legal Aid Office
(Queensland), confidential document, provided in part to the CIC by the Attorney-General
to assist in its inquiry

The Consultancy Bureau 1993, Legd! Aid Office (Queensland) Service Evaluation:
Volume 1 — Report.

Relating to the DPP:

. Treasury 1992 Treasury Resource Review of the Deparm:enr of Justice and Atromey- .
General and Parts of the Department of Police: Review Report

Price Waterhouse Urwick 1989, Department of Justice Study to Determine the Most Cost
Effective and Eﬁ cient System for the Management of Criminal Prosecutions: Final
Report

- Public Sector Management Commission 1991, Final Draft Report on the Review of the
Department of the Attorney-General

Queensland Administration of Criminal Justice Review Committee 1993, Report of the -
Queensland Administration of Criminal Justice Review Committee.

Although management is not a major focus of this review, it was not possible to divorce the task of assessing
the sufficiency of funding completely from any consideration of the way those funds are managed, and the
efficiency of the processes which they support. Inevitably, in the course of preparing this report a number
of issues about management and policy were brought to the CJC’s attention, often on the advice of the two
agencies themselves. Some of these matters are dlscussed in Chapter 6 and where relevant, recommendations
are made.

In considering whether funding for particular criminal justice agencies is sufficient, it also was not possible
to ignore the broader context in which these agencies operate. The ability of the LAC and DPP to utilise
funds effectively is constrained by — and also has implications for — what happens elsewhere in the criminal
justice system: for instance, court listing practices affect, and are affected by, the case preparation and staff
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management practices of the DPP and LAC. This report does not address “process” issues such as these in

great detail, primarily because most of them have been canvassed, or are currently being dealt with by various

other reviews and committees.* However, the report recognises that reforms at this level may well be the
- most realistic and effective strategy to address funding issues over the medium fo longer term.

DATA SOURCES AND CONSULTATION PROCESS

The information on which this report is based is derived primarily from the following sources:

. publi_Shéd information contained in the LAC and DPP annual répoﬁs and substantial additional
unpublished material provided by these agencies '

. extensive consultation with senior officers of these agerncies

. " submissions from a variety of .orgarﬁsaﬁons and individuals, received both as a result of direct

approaches made by the CJC and in response to a call for submissions published in the media on 14
~and 15 August 1993'* (sec Appendix 1 for a copy of the advertisement and a list of the.
non-confidential submissions received) .

K materlal put before the Supreme Court in relation to the matter of Boe v Criminal Justice

Cammlssmn
. interviews with 15 barristers and 19 solicitors experienced in legal aid work, in Brisbane, the south-

eastern region and far north Queensland, undertaken in late 1993 and early 1994
. previously completed external reviews of the LAC and the DPP (see above)

. published and unpublished information obtained from legal aid commissions and directors of public
: prosccutions in other Australian jurisdictions

The CJC also established an adwsory commiitee in November 1993 to ass:st in the preparatlon of the rcport
QOrganisations represented on this Commitiee were the:

. Department of Justice and Attorney-General
. DFP
. LAC.
e Queensland Law Society
. Bar Aésociation of Queensland
. Queensland Association of Indepg:ndenf Legal Scrvice.%.

13 See Chapker 6 {p. 102) for a description of the various committees and the system issues they considered.

14 Advertisements calling for public submissions appeared in The Weekend Australian of 14-15 August 1993 and The Couner-Mau‘ of 14 August

1993.
15
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The committee met on four occasions and all members were given the opportumty to comment on the report’s
findings in draft form.'®

In December 1994 staff of the Research and Co-ordination Division attended a meeting of the LAC to discuss
the key conclusions of the report. A further meeting was held with a sub-committee of the LAC in March
1995, The DPP was also given the opporunnty to comment on those sections of the report which related to
the Office.

The CIC received full cooperation from the LAC, DPP and other criminal justice agencies in conducting this

. review. However, as noted at various points in the report, a number of practical impediments were |
encountered due to the limited statistical information available concerning the internal operations of the DPP
and the LAC, and the criminal justice system generally. These deficiencies are being addressed to various
degrees by the agencies responsible and other sections of the government, but progress in some areas has
been very slow. This is a matter of considerable concern to the CIC because inadequate information impairs

‘the quality of policy decisions made by the agencies in relation to their operations and planning, and by .

- government in relation to the criminal justice system.

- REPORT STRUCTURE
The remainder. of this report is organised as follows:

. Chapter 2 describes the evolution, structure and functions of thc LAC and DPP and outlmes how -
these agencies fit into the wider cnmmal Jjustice system.

. 'Chaptm‘ 3 deals with issues relating to the funding focusing, particularly on the various benchmark
measures outlined above,

. Chaptcr 4 deals with issues relating to payments to private legal practitioners by the LAC.

L Chapter 5 examines DPP funding and workload and issues relating to the Office’s bneﬁng -out
practices, and compares lrends in LAC and DFP funding,
| . Chapter 6 addresses issues relating to the management of the LAC and DPP and to structures and
processes for determining funding lévels. Where appropriate, the chapter also puts forward specrﬂc
proposals.
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" CHAPTER 2

CHAPTER 2
THE LEGAL AID COMMISSION OF QUEENSLAND AND
THE OFFICE OF THE DIRECTOR OF PUBLIC |
PROSECUTIONS

| INTRODUCTION

This chaptcr provides an overview of the structure and operations of the LAC and the DPP, The first part
~of the chapter outlines the history of the LAC and the recent merger of the LAC and the Public Defender’s
- Office (PD} and describes:

‘. thc constitution of the LAC and its statutt)ry functions
. funding arrangements |
. the structure of the Legal Aid Office (Queensland) (LAO) the office through which the LAC
' performs its statutory functions
~«  therangeof services provided by the LAO.
The second part of the chapter is concerned wnh the DPP. It outlmes the hlstory of the DPP in Queensland
- and then dcscnbes its:
. primary functions
» . funding at-rangements
. | organisaﬁonal stfuctﬁre;'_

THE LEGAL AID COMMISSION OF QUEENSLAND

HISTORICAL BACKGROUND

The LACisthe body responsible for the provision of legal aid services in Queensland. It is the product of _
the merger of a number of agencies which at vanous times have been responsible for the administration of
legal aid services in Queensland.

The ngal Assistance Committee of Quecnsland was established by the Legal Assistance Act 1965. Tt was
responsible for establishing and administering a ‘scheme for providing legal assistance for persons of limited
means’ (s. 8) and for providing legal advice. The Committec commenced operation on 16 May 1966 and was
funded from interest on solicitors’ trust accounts undér the provisions of the Queensiand Law Society Act
1952 which set up the Legal Practitioners’ Fidelity Guarantee Fund (see p. 14). The Legal Assistance
Committee provided legal aid in the areas of civil and family law and in criminal cases dealt with in the
Magistrates Court jurisdiction, Although some services were provided by in-house staff, the scheme
primarily funded private legal practitioners to provide legal services under the schéme.,




FUNDING OF LEGAL AID AND PUBLIC PROSECUTIONS IN QUEENSLAND

The first Australian Legal Aid Office (ALAO) opened in Ipswich in 1975, The ALAQ was a division of the
Commonwealth Attorney-General’s Department. It employed solicitors who gave legal advice and conducted
in-house casework. It also funded private practitioner casework assigned by the office via its regional office
network, The ALAO was solely fonded by the Commonwealth Government,

On 3 December 1979 the Legal Ald Act merged the cha.l Assistance Commlttcc of Queensland and the
ALAO, establishing the LAC of Queensland.

The current form of the LAC of Queensland is the result of the merger of the LAC of Queensland and PD -
on 28 March 1991 by the Legal Aid Act Amendment and Public Defence Act Repeal Act 1991.

PUBLIC DEFENDER’S OFFICE

The PD was the earliest provider of legal assistance to the Queensland community. The position of Public
Defender was created in 1916 as part of the Office of the Public Curator. From 1967 the Office operated
separately from the Public Curator’s Office, although it was not until 1 July 1974, with the enactment of the
Public Defence Act 1974, that it was established as a separate statutory office.

Section 6 of the Public Defence Act defined the funcuons of the PD, The leglslatmn prescribed certain types
of criminal proceedings for which the PD was required to provide legal aid."” These matters became known
as ‘prescribed” criminal proceedings. Prescribed criminal proceedings as currently defined in the Legal Aid
Act section 6(1) are:

. cmnmal proceedings in thc District and Suprcmc Couns
. committal proceedings in the Mag1strates Court in respect of charg@s for which the maximum penalty
exceeds 14 years imprisonment
. indictable offences prosecuted in.thc dlildrcn's Court at every stage of the proceedings
. breaches of probation and cormnﬁnity service Ordcfs made in the District and Sﬁprcmc_ Courts
. | refcrcncés to the Mental Health Tribunal m respect of prescribed criminal progccdings_
. appeals to the Court of Appeal and the High. Court with respaét to criminal charges |
e any other proceeding, not being a civil proceeding, that. the LAC dt:tf:fminf;s.13

Under the Public Defence Act the Attorney-General also had the authority to direct that legal assistance be
provided in other criminal pro¢eedings in appropriate cases. This Act removed responsibility for deciding
who should be granted legal assistance from judges and magistrates. All applications for Iegal assistance
were required to be made through the Under Secretary, Department of Justice.

Applications for legal assistance under the Public Defence Act were subject to a means test which required
an assessment of the person’s income, financial commitments and assets.

oV These provisions have since been incorporated into s. 29 of the Legal Aid Aet.

% Sedtion 6(1) of the Legal Aid Act uses the same definition of *presciibed crime* as the Public Defence Act.

10
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The PD had a large salaried staff which handled casework in-house. It also paid private legal practitioners
to provide legal services on its behalf. Initially, the State Government funded the costs of the PD for both -
its internal operations and its payments to private legal practitioners. However, this funding was later
supplemented by monies from the interest earned on solicitors’ trust accounts.”® These monies were required
to be used to pay private practitioners’ costs for work performed by them on behalf of the PD.

LEGAL AID COMMISSION AND PUBLIC DEFENDER’S OFFICE MERGER

In January 1990 the State Government made 2 decision in principle to amalgamate the PD with the LAC.
The offices officially merged on the 28 March 1991. In his Second Reading Speech to Parliament, the -
Honourable Dean Wells, Attorney-General of Queensland, said that the merger had two main objectives:

W  the delivery of légal aid services by a broad-based, multi-talented group of legal pfofessionals; and

) producnon of efficiencies which will ensure greater availability of legal assistance and more efﬁcnent
use of available legal aid funds.

In other words, it will drive the legal aid dollar further. (Queens!and Parffa.mmary Debates 1991, P. 6,235)

The. latter of these objectives was echoed in a Treasury/Public Sector Management Cornnusswn report
entitled Review of Legal Aid Commission (Pubhc Defence) Funding (Treasury/PSMC 1991, p. 1) where
it was stated that the decision to amalgamate the offices was made on the basis that it would save costs and,
for the medium term, would obviate the need to increase the consolidated revenue contribuiions towards lcgal
aid,

The financial effect of the merger and the impact of increases in workload in prescnbed criminal procecdlngs
are discussed in some detail in Chapter 3.

- THE CONSTITUTION OF THE LEGAL AID COMMISSION AND ITS STATUTORY
FUNCTIONS

TheLAC performs its statutory functions through the LAO. In practice, the LAC is responsible for legal aid
policy and the future direction of the organisation and the LAO is responsible for the day-to-day operations
of the organisation and the provision of legal aid services. The LAO i is accountable to the LAC through its

Executive and, in particular, its Director, who is a Commissioner, :

Section §(1) of the Legal Aid Act outlines thc criteria for appointment of chal Aid Commlssaoners The
'LAC has a representative membership, being constituted by

. two commissioners nominated by the Council of thc Queensland Law Society

. a commissioner nominated by the Bar Association of Queensland

19 These monies are derived fmu'n interest on the oonm“buuon fund (see later in this chapter). The PD received 35 per cent of the interest eamed

by this fund.

11
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. a commissioner nominated by the Attomey-Gencral

. a commissioner nomlnated by the Attorney- -General to reprcsent thc interests of lcgally assisted
persons

. a commissioner nominated by thc Antorney-General who Is a rcg13tcred company audltor or a
chartcrcd accountant

’ a commissioner nominated by the Queensland Association of Independent Legal Services

. two commissioners nominated by the Attorney-General of the Commonwealth

» ~ the Director of LAQ appointed under section 18 of the Act

. ~ acommissioner nominated as prescribed by regulation to represent all ofﬁccrs of the LAC,

The Governor in Council appoints all of the Commissioners except the Dlrcctor and, on the nommanon of
the Attorney-General appoints the President of the LAC [s. 8(2)]

The general function of the LAC outlmcd in section 9 of the Legal Aid Actisto provnde legal assistance by
. - arranging for pnvate legal practmoners to prov:de lcgal services at the expense of the LAC or

. employing staff to provide legal services.

The LAC is required to 'pcrform its function by providing legal assistance:

. | to peoplc who are unable to afford the costs of obtaining legal servncw from pnvatc legal
practitioners [s. 29(1)]

+  inthe most effective, efﬁéicnt and economical manner [s. 11(1)(a)] -

. consistent with, and without prejudice to, the mdependcnce of the pnvate legal professmn

[s. 1 1(1)(b)]
The Act sets out other duties of the LAC, includin g to:

. . establish local offices and makc olhcr arrangements to ensure LAC services are avallable to persons
eligible for legal assistance

. subject to agrecments or arrangemems made between the Commonwealth and Statc Governments,
determine priorities in the prowswn of legal assistance as between different classes of persons or
classes of matters

. arrange for the provision of duty lawyer services
. - provide intcrpretcr; mm‘riagg couriselling and welfare services to legally assisted persons
. ‘make recommendations to the Minister with respect to law reform - |
e provide educational programs designed to promotc an understanding by members of the public of

~ their rights, powers, pnvnlegcs and duties undcr the law.

12
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Subject to any agrecment between the Conunonwcalth and the State Governments the LAC may prowde
financial assistance to community legal centres and voluntary legal aid bodies,

FUNDING OF THE LEGAL AID COMMISSION

“Funding of the LAC comes from six sources:

| K Commonwealth Government grants
*  State Government grants
. interest on sqlicitors’ trust accounts
. recoverable oosts (the LAC has staiﬁtbry aﬁthon‘ty to recover professional costs and outlays incurred

in actions which were successfully settled or resolved in favour of its clients)-

. client contributions (the LAC may seek a financial contnbutlon from its clients towa:ds the cost of
legal representation)
. interest on investments,

Commonwealth and State Funding

1979 Funding Agreement

Prior to the Legal Aid Act the Commonwealth and State Govemnments” arrangements for the funding of legal
aid in Queensland were based on a “numbers system” whereby the Commonwealth agreed to fund the costs
of a specific number of cases referred to private legal practitioners irrespective of the time taken to complete
the matters or their cost. The Commonwealth also agreed to pay 76 per cent of the administrative costs
incurred by the LAC. The LLAC was required by the agreement to expend the Commonwealth monies.on the
delivery of legal services in the Federal jurisdiction; for example, on behalf of Department of Social Security
recipients, migrants-and defence forces personnel. This funding arrangement operated in addition to the State
- Government’s responsibility to fund prcscrlbed criminal mattcrs

. The current arran gémcnts" between the Commonwealth and State Governments for legal aid funding came

into effect on 1 July 1989. The basis of these arrangements is the Agreement dated 30 Januvary 1990 whmch
was deemed to operatc relmspechvcly from 1 July 1989,

Thc Agreement reoogmsed the Statc Government’s intention to.merge thc LAC and the PD and used the net
operational expenditure of those organisations for the 1987/88 financial year as the funding base year. By
implication, the Agreement recognised that the merged orgamsatlon w0uld assume the State’s responsibility
to fund prescribed criminal matters, . :
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Under the Agreement the grants for each year are calculated by adjusting the 1987/88 net operational
expenditure by the percentage movement in Average Weekly Earnings and the Consumer Price Index for each
subsequent year. The annual funding increases based on these indices are the only increases provided under
the Agreement. The Agreement makes no provision for fundmg increases based on workload increases, .
population growth or demographxc changes.

Since the first year of operation of the Agreement,”® the respective contributions of the Commonwealth and -
State Governments have been 55 and 45 per cent of adjusted operational expenditure. The interest on
solicitors” trust accounts paid to the LAC under the Legal Assistance Act and the Queensland Law Society
‘Act forms part of the State’s contribution under the Agreement.” Any amount received by the LAC from

interest on solicitors trust accounts which exceeds the amount payable by the State in that year is to be held
~ inreserve by the LAC. Any reserve accumulated in this way is to be used to reduce the amount payable by -
the State in any subsequent year.”? This means that if the contribution from the State required by the
_ agreement in a given year is $10m and the ILAC receives $11m from interest on solicitors’ trust accounts in
that year, the LAC is required to hold the $1m excess in reserve a.nd the State’s contribution for the followmg
year will be reduced by this amount. 23

fnterest on Solicitors’ Trust Accounts

The interest earned on solicitors’ trust accounts which i§ paid to the LAC is derived from:
. -the Legal Practitioners’ Fidelity IGuaran'tcc Fund

. the Contribution Fund, |

As discussed in Chapter 3, revenue from both these sources has varied substantially due to fluctuations in
interest rates and changes in the size of the funds.

Legal Practitioners® Fidelity G Fund

The Legal Practitioners’ Fidelity Guarantee Fund was established by the Queensiand Law Society Act. This
fund is used to reimburse people who have suffered loss through ‘stealing or fraudulent misappropriation’,
committed by a solicitor or his or her employees, of any money or property entrusted to the solicitor. The Act
" requires solicitors to deposit certain sums of money with the Queensland Law Society which the Somcty is
aulhorlscd 10 invest. : :

W The Agreement provided for contributions from the Commonwealth and State on a 60/40 per cent basis for its first year of operation.

2L Clause 16 of the Schedule to the Agreement.

Clause 16 of the Schedule to the Agreement, This clause will be discussed in more detail later in this report.

23 The grants required under the Agreement and actual amounts received by the LAC are detailed in Appendix 2. |
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_ The carnings on the deposited funds are paid to the Queensland Law Somety to reimburse the Somety for the
" costs of admnnstermg the ﬁ.md and of the balance

* 50 per cent to the Legal Practitioners’ Fidelity Guarantee Fund or so much as will maintain lhe fund
at $Sm .
. 50 per cent to the Legal Assistance Fund (established under the LegaI Assistance Acy),

Any monies remaining after payment of the above amounts are payable to the Legal Assnstance Fund
(s. 10(5), Queensland Law Society Act).

In 1984 the Queensland Law Soeiety made an agreement with _eII banks in Queensland that they would pay
interest on residual monies in solicitors’ trust accounts. Section 36B of the Queensland Law Society Act’

established the Contribution Fund, the formal name for the fund to which this interest is paid.

After reimbursement of the Somety for its cosls and expenses incurred in the adnumstratlon of the -
Contribution Fund, fund monies are distributed as follows:.

. 75 per cent to the LAC for apphcauon to the costs of bricfing pnvate legal pracutloners to provndc
legal assistance

. 10 per cent for Supreme Court library facilities |

. five per cent to the Grants Funn (established under s. 36F . ef the Act)

. 10 per cent to the Queensland Law Socxety for purposes approved by the Munster {including the

provision of conbnumg legal education, s. 36E),

Revenue derived from interest on solicitors’ trust accounts will vary as a result of:-
. fluctuations in interest rates
. the size of the funds upon which interest is earned.

During the late 1980s and early 1990s, when interest rates were high, a large portion of the LAC revenue was
derived from this source. For example, in 1989/90 trust account interest accounted for 36 per cent of the total
revenue of the LAC/PD. The high interest earnings of this period resulted in a significant increase in
LAC/PD revenue levels compared with the immediately preceding period of lower interest rates. However, -
~ with the significant reduction in interest rates which occurred in the early 1990s, and a number of major.

defalcations which depleted the Legal Practitioners’ Fidelity Guarantee Fund, the LAC experienced a
commensurate, dramatic contraction in its revenue from this source. In 1993/94 income from mterest on
solicitors” trust accounts constituted only 15 per cent of the organisation’s total revenue,

15
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Recoverable Costs

The LAC has statutory authority to recover professional costs and outlays incurred by it in cases which have
been successfully settled or resolved in favour of its clients (ss. 34 and 34A of the Legal Aid Act). In most
civil proceedings, when the court or tribunal determining a matter has made its judgment, an order is also
made regarding payment of the legal costs incurred by the parties in the matter. The usual practice is that the
unsuccessful party is ordered to pay the legal costs and disbursements of the other party to the proceedings.
Accordingly, when the LAC funds clients who are successful in legal proceedings where costs can be
awarded, it is entitled to recover its costs and disbursements.

When the LAC was funding a substantial number of civil law matters, its income from costs recovered was
quite considerable. For example, in 1990/91 income from this source amounted to $6.5m and in 1991/92.
it reached $7.9m, However, as the LAC case profile changed with the dramatic decrease in grants of aid for
civil law matters (see Chapter 3), income from costs recovered also contracted. In 1993/94 income from this
source had decreased to only $4.8m. '

Chient Contributions

Under the Legal Aid Act the LAC has the power to require a person who has been granted legal assistance
to make an initial financial contribution towards the cost of the legal services to be provided.” The LAC can
also seek a retrospective contribution at the conclusion of the legal proceedings, or when the person ceases
to be legally aided. The amount of the contribution will vary depending upon the applxcant s assets and
income and the type of legal matter for which assistance has been granted

" Client oontnbunons have never been a significant source of revenue for the LAC QOver the past four financial
years, client contributions have averaged $389,000. In 199 1/92, the pcak year for this source of revenue, the
- LAC received $508,414,

Interest on Investmenis

During the late 1980s and early 1990s, when interest rates were high, the LAC generated a useful amount
of income from interest on its investments. This occurred because the high interest rates resulted in the LAC
receiving very large sums in revenue from interest on solicitors’ trust accounts. As a consequence the LAC
accumulated large cash reserves which, due to the high interést rates, generated revenue for the LAC. For.
example, in 1989/90 the LAC had short term investments totalling $15m and generated revenue of $3.4m.
However, the subsequent economic downturn resulted in this source of income severely contracting. By
1993/94 revenue was only $0.66m, less than 20 per cent of the amount generated in 1989/90. )
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THE LEGAL AID OFFICE

Structure

As stated earlier in this chapter, the LAC performs its statutory. functions through the LAO. The LAO has
- “a Head Office in Brisbane and 13 regional offices throughout the State. Figure 2.1 outlines the. current
structure of the LAQO.

|_Execntive Assistant |-------------- | -------------- {_Comporats Servicss |
f T I H
Criminal Lyw | | Family md Genordl Ascipronants . | Regional Cffices” | | Coernnity Serviees | | Corpocate Sorvices |
- ~ Fandylw —  Fuilylsr ~  Cins -~ Copmmily " Fimman rescomces
- Jduremt ~  Gonorallew — Coiminal lew — Towanille - Leplavic® - pingcid rsomes
. Duty myer . ChiMsypport - Civi) lew I~ Mt I —  Social work — Ofifce services
|- Prison iy lawyer - Couts B Mackay - Litrary
| MWiental healih I~ Rockhamplon - Conferencing
- A - Bmdabay L Reopin
2 o
— Cabooltisre -
— _Tm
| Pewich
[~ huals
~ Wookidge
—  Soulbpert

" FIGURE2.1- LEGAL AID OFFICE ORGANISATIONAL CHART

" Source: Legal Aid Commission of Queensland 1994 &nnme‘ Report 1993194, p 7.

Following the merger of the LAC and PD the casework functions of the PD were combined with the criminal
law functions performed by the LAQ to form the Criminal Law Division. The Criminal Law Division and
. the Family and General Law Division now form the Legal Practice Division. In-house counsel are now in
-asection of their own called Counsel Section, The Legal Practice Dmsmn currently provides the following
services in the criminal law area:

*  duy lawyer
. prison duty lawyer
. _! in-house casework |
) rcpresentation before the Mental Health Tribunal
. “appeals. |

The Assignments Division processes applications for legal assistance and oversees funding of private
practitioners to conduct criminal casework on behalf of the LAQ on matters referred (or “assigned’ ’) to them
by that office and to provide duty lawyer services. The processing of applications for legal assistance for
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prescribed crime matters, previously performed by the Department of Justice when the PD was in existence,
is now conducted by the Criminal Law Section of the Assignments Division. In recent times, assignments
work has been decentralised, with assignments officers in most regional offices proccssmg applications for
legal assistance. :

Forms of Assistance

The LAO provides legal assistance under the following schemes:

. Legal Advice Scheme

This service involves giving one-off legal advice for up to 20 minutes. It may include providing
assistance to a person to complete an application for legal assistance for an on-going legal matter,

- Up until 20 July 1992 this service was provided by private legal practitioners (who were reimbursed
by the LAO) as well as by LAO staff. From that date, free legal advice could only be obtained at
a LAO. The LAO also provides legal advice to people who do not meet the means test at a fee of
$40.

In 1993/94, undér the Legal Advice Scheme, legal advice and simple assistance was provided to
-clients in 36,851 interviews. '

+  Duty Lawyer Scheme

This scheme provides legal representation in Magistrates Courts across Queensland for people who
are charged with criminal offences and who would otherwise appear in court unrepresented.
- Representation by the duty lawyer generally inyolves providing basic legal advice in respect of the
- charge/s and representing the defendant in the court on an adjournment or a plea of guilty, The Duty
Lawyer Scheme does not provide representation in summary trials or committal proceedings™ nor
does the scheme provide representation for people facing their first of second drink driving charge
unless a conviction might result in a sentence of imprisonment. Duty lawyer services are provided
by LAO staff and private legal practitioners who are paid by the LAO. '

In 1993/94, 42,803 defendants were assisted undér the Duty Lawyer Scheme,

. Legal Aid Scheme

" This area of service constitutes the bulk of the LAO workload and involves the greatest commitment
of LAC resources. Both LAQ staff and private legal practitioners provide on-going legal assistance
in matters where legal aid is granted under the Legal Aid Scheme.

% Excepk in Magistrates Court No. § in anba.na where-in-house LAO lawyers do committal pruceedlngs mainly by way of hand-up briefs without
' crods-examination.
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In criminal law matters, for example, the legal services providéd under this form of legal assistance

can include: :
«  appearing in court .o_n behalf of the accused
* applying for bail |
«  attending at prison watchhouse to té.kc inslruc_tions' (where the client is in cus?ody)
. | taking sfatements from wiﬁessés for the defence
* appearing at trial i |
. preparing for sentence including obtaining psychiatﬁc or psychological reports
* .advising and app’caﬁng on ﬁppeals. |

Excludiﬁg the Duty Lawyer Scheme which is restricted to certain types of criminal law matters, the legal
assistance provided by the LAO under these schemes is available in respect of criminal, family and civil law

matters subject to the LAO’s guidelines, means and merit tests. -

* Another direct service of the LAO is the Telephone Information Service, which commenced operations in -
October 1991. In 1993/94 this service provided information to 59,022 callers. '

The LAO supplements its direct legal services by providing a range of community education and information
activities aimed at better informing people of its services and increasing community awareness of legal rights
and responsibilities. As part of this commitment the LAC administers funding for 17 community legal
. centres on behalf of the Commonwealth Government, State Government and the Grants Committee of the
Queensland Law Society. Commiunity legal centres are community-based organisations which provide free
legal advice and assistance to members of the community in'a range of general and specialist legal areas. In
1993/94 the funding provided to community legal centres was $1.804m, withi $500,000 of this amount
 coming from the LAC’s funds. In 1990/91, funding to community legal centres increased from $921,000 '
‘to $1,74m, a rise of 89 per cent. Community legal centres historically have had a social justice focus,
advocating for disadvantaged groups in the community. The majority of services provided by community
legal centres have not involved representing clients in prescribed criminal proceedings.?® '

 Eligibility For Legal Aid

Under the provisions of the Legal Aid Act legal aid can only be provided Whér_c:

. the person in need cannot afford to pay for a private legal practitioner (as assessed by a means test),
and . , _ -
. it is reasonable in all of the circumstances to provide legal aid (the merit test).

25 Some community legal centres do represent people on criminal charges; some provide duty lawyer services; and the Prisoners’ Legal Service
provided a bail assistance scheme until fanding for the scheme was discontinved ) ’
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Inthe case of ‘prescribed’ criminal matters, a merit test does not apply except in relation to Supreme Court -
bail applications and appeals. This means that, except for these maiters, an applicant for aid in a préscribed
- ‘criminal law matter who qualifics under the means test is automatically entitled to legal assistance irrespective

of the merits of the case (s. 29(8)(c) of Legal Aid Act). - '

The 1.AO has established guidelines for the granting of legal assistance. The staff of the Assignments
Division and the Regional Offices who process and approve grants of aid are trained to interpret and apply
the guidelines, g

Under the means test, the net income, assets and liabilities of applicants and their spouses are taken into
consideration in determining whether legal aid should be granted.” The net income of a spouse (including a
de facto spouse) is usually treated as part of the applicant’s income {except, for example, in family law
property disputes where the spouse has a contrary interest in the claim for which the person is seeking legal
aid). Applications must be accompanied by documentation verifyin g income, such as payslips, income tax
returns or, for people in receipt of government benefits, pension, benefit or health care cards.

As stated above, the merit test applies in the determination of all applications for legal aid except prescribed
criminal matters. Where the merit test applies the following matters are to be taken into account when an
application for legal aid is being considered: ' : '

. the nature and extent of any benefit that an applicant may gain if aid is appi‘ovéd; or any detriment
an applicant may suffer if aid is refused - '

. whether the applicant has reasonable prospects of success in the proceedings.

OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS

Queensland was the third Australian jurisdiction, after Victoria and the Commonwealth, to establish the
statutory office of the DPP. The Director of Public Prosecutions Act 1984 (s. 4A) established the
Queensland DPP, with the substantive provisions of the Act commencing operation on 1 October 1985, The
Attomey-General is the political head of the criminal justice system in Queensland. Prior to 1984 the
Attorney-General and the Solicitor-General were Crown Law Officers for the purpases of the Criminal Code
and were the heads of the prosecution system. _ S

The Director of Public Prosecutioné (Directof) is appointed by the Governor in Council [s. 5.(1)] and
discharges his or her statutory responsibilities through the DPP [s. 4A(2)]. The Director must be a lawyer
who has been admitted to practise for not less t_han 10 years [s. 5(1A)]. :

| ‘While the Director of Public Prosecutions Act requires the Director to be accountable to the Minister, the
Director and Crown Prosecutors are required to act independently. Section 10(2) of the Act states: '

In the discharge of his or her functions the Director shall be responsible to the Minister but nothing in this
section shall derogate from or limit the authority of the Director in respect of the preparation, institution and
conduct of proceedings. ' : :
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FUNCTIONS OF THE OFFICE OF THE DIRECTOR OF PuBLIC PROSECUTIONS

The functions of the DPP are prescribed in section 10(1) of the Director of Public Prosec'mfons' Act.
Primarily, the function of the DPP is to prepare, institute and conduct all criminal proceedings in the District
and Supreme Courts throughout Queensland on behalf of the Crown. In addition, the DPP appears in:

. Supreme Court bail applications

. | hearings before the Mlental Health Tribunal |

. | criminal appeals :o tl;nc District Court, the Court of Ai)peal and the High Court

e 2 small number of committal proceedings and mnnméry_ prosecutions in’ the Magistrat_cs Courts |

. applications for the acquisition of the proceeds of crime unﬂcr the C}'imes (C onﬁscatioﬁ of Profits)
Act 1989 : :

. applications for iistenin g device warrants .

. criminal compensation appiications and the pr_ovision_of advice and Iinfonnation to vicﬁms of crime

to assist them with their applications
«  prosecutions relating to breaches of community based orders.

Details on the amount and type of work done by the DPP under these various headings can be found in the
- Annual Report 1994 of the DPP.% o '

% Jn 1992 the State Govemment provided the DPP with funding of $800,000 over three years for the Violence Against Women Program. This

- funding was for four new positions: a liaison officer, two legal officers and a support paralega). The unit specialises in providing assistance to
women who have been the victims of violent assault and their families. The additional staff emplayed by the program allow contact with
complainanis to occur much eadlier after the committal, with interviews to inform them about the prosecution pracess. The funding for the
program also provides for training for prosecution staff and psychiatric and psychological reports to be obtained where necessary. An amount
of $300,000 per annum has now been incorporated into the base budget to fund this activity on a permanent basis, ;

21
I




FUNDING OF LEGAL AID AND PUBLIC PROSECUTIONS IN QUEENSLA-ND'

To assist readers to gain an appreciation of the role of the DPP, the flow chart below outlines the progress
of a typical prosecution of an indictable offence where the matter proceeds to trial:

Police charge defendant with
indictable offence/s.

The depbsitibns {ﬁ-anscripts of
evidence) from the committal
hearing are forwarded to the DPP,

O

The matter is allocated to an officer
in the Solicitors Branch of the DPP
wha reviews the evidence and:

»  determines whether there is
sufficient evidence to suppont
prosecution *
detemines the appropriate
charges upon which the accused
should be indicted
prepares the indictment.

Following a conviction, the Crown
Prosecuior/Prosecutor will appear at
the subsequent sentencing of the
accused if this does not occur
immediately upon the conviction.

O

If an appeal is lodged against the
conviction and/or sentence, an )
officer from the Solicitors Branch
prepares the matier for appeal and
briefs a Crown Prosecutor/
Prosecutor wha appears before the
Couut of Appeal instructed by an
instructing clerk from the DPP.

o

Q

o

Defendant appears before the
Magistrates Court anil does not enter
a plea or pleads “not guilty™.

o

Aresting officer prepares statements
of witnesses for the brief of evidence.

The Magistrates Court committal

“hearing is held: defendant

commitied for trial to District or
Supreme Cowt. )

“The-indictment is presented to the

District or Supreme Count (as the:
case may be) and the accused is
required to enter a plea to determine
whether the matter is to proceed as a
sentence or a trial,

Crown Prosecutor/Frosecutor

|| appears at the trial, instructed by an

instructing clerk from the DPP.

Some appeals nay proceed to the’
High Caourt.

C

The matter is allocated to a police
prosecutor to prosecule at the
Magistrates Court comenittal
hearing,

The trial date is-set at a call over.

\y

The case is prepared for trial by the
Selicitors Branch of the DPP. ‘The

‘witnesses are subpoenaed as Crowm

Prosecutor/Prosecutor from the
private bar is briefed.

. . _ ¥ I
FIGURE 2.2 - FLOW CHART OF THE CRIMINAL PROSECUTION PROCESS -

This flow chart was adapted from the

p. 14.

Inihe case of those maters that do not proceed all the way to trial:

. the defendant may be discharged in the Magistrates Court

Office of the Director of Public Prosecutions New South Wales 1993, Annual Report 1992193,

. the defendant may, depending on the seriousness of the charge/s, be dealt with summarily in the Magistrates Court

. the defendant may plead guilty in the Magistrates Count 1o the indictable charge/s and, again depending on their seriousness, be
sentenced or committed for sentence to the District or Suprere Count _

after commitial for irial the accused may

including the trial}

enier a plea of guilty (at the presentation of the indictment or at any time up to and

. the Director can, at any stage, discontinue proceedings, e.g. for want of sufficient evidence.

Prior to the trial the DPP may be involved in other
to defence applications for bail,

pre-trial procedures such as applications for orders for body samples and responding




CHAPTER 2

FUNDING OF THE OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS

- Under section 32 of the Director of Public Prosecutions Act, the Director-Gerneral of the Department of
Justice and Attorney-General has administrative and financial control of the DPP. Consequently, decisions

~ as to the allocation to the DPP of funds received in the budgct are made by the Dlrector-Gencral of the
Dcpartment in the context of departmcntal priorities, :

The funding of the DPP is adjusted on an ad hoc basis and when additional judges are appointed. The
“judges formula”, as it is known, provides that the DPP be funded for one additional prosecutor and clerk
every time an additional judge is appointed. The formula recognises that the appointment of an additional
Jjudge will generate more work for the DPP because of the mcrcased number of cases that can be handled by
the court system at any one time. :

In recent months two additional District Court judges and a Supreme Court judge have been appointed. Thc
DPP made submissions for additional funding on the basis that these appointments would result in additional
workload for the DPP. The funding approved by Treasury was for an additional senior prosccutor andclerk -
for each Judge appointed.

In 1992 thc Queensland Trcasury undertook a deiailed resource review of the DPP Thc report of this review
was adopted by the Cabinet in February 1993. The review recommended:

. the DPP’s budget be increased by $800,000 per annum to cnhancc slafﬁng resources in thc Major :
Crime Preparations Section of the Solicitors Branch '

. the DPP be cxempted from the apphcanon of a productivity dividend from 1993/94 (thc equivalent
‘ - of about $100,000 per annum)

e Treasury and the DPP jointly develop an agreed funding formula for introduction in 1994/95.

The last of these recommendations has not yet been implemented. The DPP and Treasury have been-
negotiating a new funding formula, but as yet have not reached agreement.

ORGANISATIONAL STRUCTURE

The DPP has its headquarters in Brisbane with regional offices in Cairns, Marooéhyd'ore, Rockhampton,
Southport, Toowoomba and Townsville. The Office consists of the Directorate and three branches: the

Solicitors Branch, the Prosecutors Branch and the Administration Branch. The Director and other senior =

executive staff (the Directorate) are based in Bris;l_)anc,
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The members of the Public Prosccuﬁons Directorate are the:

. - Director

. Deputy Director

. | Solicitdr for Prosecutions

«  Deputy Solicitor for Prosecutions (Preﬁarations)

. _ Acti_ng Deputy Solicitor for Prosecutions (Advocacy) and
. Exccuu\re Manager. |

- The Prosccutors Branch and the Solicitors Branch have different areas of responsibility.

The Prosecutors Branch is rcsponsible for:

. conducting cnmmal trials and sentences in the District Courts, the Suprcmc Court and the CIIClllt
Courts .

. conductmg criminal appcals in thc D’lStI‘lCt Court, Supreme Court the Court of Appeal and the High
Court

The Prosecutors Branch is represented in these matters by (in order of seniority):

Cen Consultant Crown Prosecutors (five in Brisbane and one in Townsville)
» Senior Crown Prosecutors (nine in Brisbane and six in the regiohs) _
e Crown Prosecutors (13 in Brisbane and seven in the regions)

Prosecutions are conducted by barristers employed on a permanent basis within the DPP? or by members
of the private bar who are briefed by the DPP to appear in individual cases or to give advice. As discussed
in Chapter 5, in contrast to the operations of the LAO, the DPP handles most of its prosecutions m-housc,
usmg employed staff and prosccutors

The SollCltors Branch is responsible for:

) Preparing all matters conducted by prosecutors for trial, sentence or appeal in Brisbane. Preparation
- for trial involves examining depositions (i.e. the transcripts of committal proceedings in the
Magistrates Courts and accompanying evidence) and determining the charges upon which a person
should be indicted, presenting the indictment and obtaining a suitable trial date. Alternatively, a
recommendation may be made to the Director that the prosecution not proceed if therc is msufﬁcncnt
evidence to sustain a conviction. Preparation also involves:

* obtaining necessary additional st'atcmcnts of witnesses and certificates required in evidence
* ensuring that the defence has copies of all statements and other relevant evidence
* liaising with police to ensure that witnesses will be available and issuing subpoenas.

‘2! Eitheras Consultant Crown Prosecutors, Senior Crown Prosecutors or Crown Prosecutors.
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. Responding to applications for bail by accused persons. This includes ensuring compliance with bail
conditions and applying for revocation of bail and the apprehensmn of accused persons. where
appropnate

. Extradition prooeedings which involve the making of an application to a couﬁ in another jurisdiction
- for an order to have an accused person who has been apprehended in that Junsdxction brought to
Queensland for prosecution.

The Sentencing Section of the Selicitors Branch prepares matters for sentence in the superior courts held at
Brisbane. The section handles only those matters where an accused has given an early indication of an
intention to plead guilty to a charge or charges contained in an indictment. The preparation includes ensuring
that the prosecutor who appears at the sentence can provide the court with accurate and up-to-date
information about the offence and the offender, so that the court can 1mp05e an appropriate sentence,

CONCLUSION

This ehapter has provided a brief overview of the structure, functions and funding arrangements of the LAC
and the DPP. Some significant features of the two organisations are as follows:

. The LAC is an independent Commission which includes amongst its membership representatives of
various groups with an interest in the provision of legal services. Within the DPP, decision-making
authority resides with the Director. The Director is required to act independently in the performance
of his or her functions and duties, although the Director is generally responsible to the Minister.

. The DPP’s warkload is largely restricted to criminal proceedings in the higher courts. The LAC
provides legal assistance in relation to 2 much wider range of matters: civil and family law, as well
as criminal law matters; and criminal proceedings in the lower as well as the higher courts.

. The LAC's funding arrangements are much more complicated than those which apply in relation to
the DPP. Virtually all of the DPP’s revenue is from consolidated revenue grants administered by the
Department of Justice and Attorney-General. By contrast, the LAC receives its funding from six
different sources: Commonwealth Government grants; State Government grants from consolidated
revenue; interest on solicitors’ trust accounts; recoverable costs; client contributions; and interest on

“investments. Overall funding for the LAC is regulated by the 1990 Commonwealih/State Funding
Agreement, whereas funding arrangements for the DPP are more ad hoc and flexible,
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' CHAPTER 3 |
THE LEGAL AID COMMISSION:
'FUNDING AND WORKLOAD

INTRODUCTION

There can be little doubt that there is a sense of crisis in the community - particularly the legal community
— about the level of funding for the LAC. For instance, in Boe v Criminal Justice Commission™ de Jersey -
J referred to ‘widespread expressions of dissatisfaction about funding levels’ (p. 4) and described the
applicant’s affidavit as ‘provid(ing] a comprehensive and compelling basis for the conclusion that the
Government does not adequately fund the Legal Aid Office on the criminal side or the Office of the Director
of Prosecutions’ (p. 2).%°

- The purpose of this chapter is to assist in the appraisal of such claims by prcsentmg detalled evndence on thc
funding of the LAC in recent years. The chapter:

. examines trends in LAC/PD revenue, expenditure and service levels
_ . compares legal aid revenue levels in Queensland with those in New South Wales and Victoria
e contrasts chénges in service levels with indices of changes in. the demand for legal assistancé:.

'STATISTICAL MEASURES USED
This and subsequent chapters make reference to the following statistical mcasurcs:

. Nominal revenue and expenditure® These indices show the actual money value of the amount
received and spent each year by the LAC and DPP. -

. Real revenue and expenditure. Thesc indices take account of the impact of inflation by stating the
value of revenue/expenditure for each year in December 1993 dollars. In effect, the indices provide
a measure of whether the agency’s “buying power” has improved or deteriorated over a given period. |
“Real” values are calculated by applying the Consumer Price Index for Brisbane to measures of
nominal revenue and expenditure, using the October-December 1993 quarter as the base.

. Per capita measures.® These measures divide total annual revenue/expenditure of the égency
concerned by the population of the State in that year. Per capita measures are particularly useful for
comparmg the funding of agcnc;es in different States, as thc measures oontrol for differences in

Supreme Court of Queensland 10 June 1993, unreported.

In a later passage, it is added that the applicant’s *substantial affidavit shows that the majority of his work is funded by the Legal Ald Ofifice,
andﬂwthe is not properly remunerated” (p. 6).

Consumer Price Index figures for the Qctober-—Dwember quaners for 1983/84-1993/94 were used (see Appendix 3).

31 See Appendix 3 for Queensland population figures for 1983/84-1993/4,
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population size and, hence, the demand for services. Such measures can also be used as a rough
check on whether changes in agency funding within a particular jurisdiction have kept up with the
demand for services. This is a very important adjustment to make in Ihc case of Queensland, given
the rapid populauon growth taking place in the State. .

LEGAL AID COMMISSION REVENUE-

Figure 3.1 shows nominal and real revenue received by the LAC/PD for the financial years 1983/84 1o
1993/94. The LAC began accounting on an accrual basis in 1990/91. However, the amounts referred to in
this report are based on the cash accounts in all cases, unless otherwise noted. Accrual accounts show

expenditure for the year in which the liability was incurred. Cash accounts show the year in which the
payment for the liability was actually made. For 1983/384 to 1990/91 the amounts shown represent the
combined revenue of the LAC/PD. As discussed in Chapter 2, these two offices were merged in 1990/91.

6 _ :

—— NOMINAL REVENUR s REAL REVENUE
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Dollars (Millions)
) B
=4 B

L L

[
o
i

10 4

1983/84 1984/85 1985/86 1986/87 1987/88 1985/39 1989/50 1990/91 1991/92 1992/93 1993/94

FIGURE 3.1 - LEGAL AID NOMINAL AND REAL REVENUE
(1983/84-1993/94)

Sources: 'Legal Aid Commission of Queensland n.d., Submission 1o the Treasurer of Queensland on Fundcég for Prescribed Criminal
Proceedings, Legal Aid Commission of Queensland, Annual Reports 1983/84-1993/94; Department of Jusuce and Attomey-General
mfotmatwn received 10 August 1994

Notes:
1. Revenue for the period up 1o and including 1990!9.1 includes LAC and PD revenue.
2. - Although the LAC commenced accounting on an accrual basis in 1990/91, 5].1 figires are based on cash tra_msactions.

KR “Real Revenne” is revenue ;mdcxed for inflation, using the OctoberDecember 1993 quaner as the base.
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This graph shows that real revenue has fluctuated significantly over the last decade, reaching a high of $48.1m
(in December 1993 dollars) in 1990/91. Real revenue fell from that peak, by. 16.6 per cent, to $40.1m in
- 1992/93. In 1993/94 it was $43.1m, down from the 1990/91 peak by 10.4 per cent. However, revenue has
remained well above the levels of the mid-1980s, Real revenue in 1987/88 (the benchmark level under the
1990 Fonding Agreement) was just over $34.9m. In 1992/93 real revenue exceeded this level by 14.9 per cent
and in 1993/94 it was 23.5 per cent higher.

Figure 3.2 shows the trend in real per capita combined LAC/PD revenue for the last 10 years. As noted, this -
measure adjusts for the significant population growth which has occurred over the last decade. On this
measure, real per capita revenue reached a peak in 1990/91 of $16.20, fell to $13.20 in 1992/93, and then rose
modestly to $13.80 in the last financial year, The 1992/93 per capita figure was just slightly higher than the -
1987/88 amount of $12.80, while the 1993/94 amount was eight per cent higher than in 1987/88. :

20 -

1983/84 1984/85 1985/86 1986/87 1987/88 1988/89 1989/90 1990/91 1991/92 199'2/93 1993/94

FIGURE 3.2 - LEGAL AID NOMINAL AND REAL REVENUE PER CAPITA
(1983/84—1993/94) '

: Castles, I 1993, ABS Year Book: Australia, No. 16, ARBS, Canberra; Informatioﬁ obtained from ABS; Legal Aid Commnission of
Queensland n.d, Submission to the Treasurer of Queensiand on Funding for Prescribed Criminal Proceedings; Legal Aid Commission
of Queensland, Annual Repoits 1983/84-1993/94; Department of Justice and Attomey-General information received 10 August 1994,

Revenue for the peried up to and including 1990/91 includes LAC and PD revenue.
Allhough the LAC ommienced accounting on an accrual basis in 1990/91, a].l figures are based on cash transactions.

“Real Per Caplta Revenue™ js per capita revenue indexed for inflation, using the October-December 1993 quarter as s the base.
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KEY FINDINGS: REVENUE TRENDS
. LAC nominal and real revenue has fluét'uated significahtly over the last decade.
‘e ' Revenue has dropped in recent years fru'm a peak reached in 1990/91. However revenue

indexed for inflation and population growth has remained above that of 1987!88 (the
benchmark level under the 1990 Funding Agreement) ' :

FACTORS AFF_ECTING REVENUE

-In analysing LAC fcvenue it is important to break that revenue down into its different components. That way,
it is possible to isolate the factors which have been rcsponsnble for the significant income fluctuations noted '
above. As described in the prcccdmg chapter, the main income sources are:

. . Commonwealth Government grants

. .S_'tatc Govcmﬁlcnt grants

. ' mfcfest on solicitors’ trust acequhts

. internally generated re'vehuc from reeovcrc'd costs, client contributions and interest on investments.

As discussed, the Commonwealth and State Governments’ obligations to fund legal aid services are
determined by the 1990 Funding Agreement. Under that Agreement the grants for each year are calculated
by adjusting the 1987/88 net operational expenditure by the percentage movement in the Average Weekly -
Earnings and the Consumer Price Index for each subsequent year. Since the first year of operation of the
Agreement,* the contributions of the Commonwealth and State Governments have been 55 and 45 per cent
respectively of adjusted operational expenditure. :

The Agreement includes provisions which are designed to stabilise LAC revenue and to reduce its sensitivity
-to fluctuations in trust account income. . Under clause 7, the State is required to contribute certain minimum
amounts annually to the LAC. The Agreement also provides that the interest on solicitors’ trust accounts paid
to the LAC from the Legal Practitioners’ Fidelity Guarantee Fund and the Contribution Fund is to be credited

* tothe State’s contribution under the Agreement.** The effect of this provision is to set a floor, or a minimum
level for LAC revenue, regardless of the level of trust account interest éamed in any year. For example, in
1990/91, trust account income received by the LAC slightly exceeded the State’s required contribution for
the provision of Iegal assistance of $11.5m. Accordingly, the State was not required to make a contribution

~ from consolidated revenue. However, in 1992/93 when trust account income fell to only $4.7m, the State was
required to significantly increase the contribution from consolidated revenue to meet its obligation to provide -
the minimum level of funding of $12.9m to the LAC for that year.* :

?2 . The Agreement provided for conmbunons from the CommonWeallh and State on a 60/40 per cent basis for the first year of operation of the
Agmenmnl. .

35 Clanse 16 of the Schedule to the Agreement.

In fact, the Slate grant was below the minimam required in that year. See Appendix 2, below,
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-The 1990 Funding Agreement also provides that when trust account income in a given year exceeds the
required State grant, the excess can be credited to the-amount payable by the State in any future year, .
Although the LAC is not a party to the Agreement, the same provision purports 1o require it to hold any
excess in reserve.” This provision appears to have the object of smoothing LAC income by spreading
unusually high levels of i income from trust account interest over several years. .

Figure 3. 3 shows LAC/PD real revenue for 19 83/84 to 1993/94, brolccn down by the dlffcrcnt sources of
revenue.

25 :
D TRUST INTEREST . STATE CORSOLIDATED REVENUE
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FIGURE 3.3 -=LEGAL AID REAL REVENUE BY SOURCE
' (1983/84-1993/94)

Sources: Legal Aid Commission of Queensland n.d., Submission to the Treasurer of Queensland onr Fund;ﬁg Jor Prescribed Criminal
Proceedings; Legal Aid Commission of Quemsland Annual Reporls 1983/84-1993/94; Department of Justice and Attomey-General
information recewed 10 August 1994, ]

Notes:
L Revenue for the period up to and including 199091 includes LAC and PD revenue.
2 Although the LAC commenced accounting on an accreal basis in 1990/91, all figures are based on cash transactions.

3. “Real Revenue” is revenue indexed for inflation, using the October—December 1993 quarter as a base.

The figure shows, firstly, that the LAG/PD’s internally generated revenue rose significantly from 1983/84
until 1993/94, when it fell in real terms by 27 per cent. Most internally genérated income is derived from
costs awarded in assisted litigation. It appears that the 1993/94 downturn was primarily due to the
progressive withdrawal of the LAC from providing assxstanoc in cml matters and family law property matters,
plus a decline in investment income, . '

35 Schedule, para. 16.
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Second, Figure 3.3 indicates that Commonwealth funding in the last three firiancial years has fallen modestly
from its peak in 1990/91, when it was $19.3m in real terms. In 1992/93 the grant dropped by 2.6 per cent .
and in 1993/94 by 1.6 per cent. In every year after 1989/90, Commonwealth funding in nominal terms has
been above the agreed minimum level fixed under the Agreement by amounts between $2.7m and $4.4m.
However, it appears on the basis of information provided by the LAC that the excess is largely, if not entirely,
attributable to grants tied to specific purposes (for example community Icgal cenires, veterans’ affmrs
matters).*

‘Third, Figure 3.3 highlights the extent to which revenue from interest on solicitors’ trust account money has
fluctuated over the whole period. For instance, total trust account revenue rose from $8.6m (in real terms)
in 1986/87 to a peak in 1989/90 of $15.8m, before falling to only $4.8m in 1992/93. Trust account income
- contributed 30 per cent of total revenue in 1990/91, but only 16 per cent in 1993/94.

The sensitivity of the LAC/PD total revenue to ﬂucmanons in trust account income can be 1llustrated by
- noting that: ' : :

. The increase i trust account income between 1987/88 and 1988/89 accounted for 71 per cent of the
increase in total revenue between thcse years.

¢«  Thei increase in total revenue in 1989/90 was almost totally atmbutable to the rise in trust account
interest. ' :
. In real terms trust account income fell by nearly $6.7m between 1990/91 and 1991/92 and total real
' revenue also fell by $6.7m. :
. The four years of highest trust account income, in real terms, were 1985/86 ($13.5m), 1988/89
($13.4m), 1989/90 ($15.8m) and 1990/91 ($14.6m), These years were also whcn rcal per capita
Ievenue was hlghest

-Fourth, Figure 3.3 shows that the State’s consolidated revenue contribution to LAC/PD increased in real terms
between 1989/90 and 1992/93; but was not sufficient to fully offset the fall in trust account income. Asa
result, the total State contribution (i.e. the State consolidated revenue contribution plus interest on solicitors’
trust accounts} fell by 40 per cent in real terms between 1990/91 and 1992/93. The total State contribution

“increased to $17.3m in 1993/94 but was still below the peak of 1990/91, in real terms, by 13.1 per cent,”

- It is important to note that in most years the State contribution has been higher than required under the
Agreement, notwithstanding the decline in contributions after 1990/91. Appendix 2 contains data provided
* by the Department of Justice and Attorney-General and a table compiled by the CJC detailing the minimum
State contribution required under the Agreement and the actual amounts received from consolidated revenue
- and interest on solicitors” trust accounts for 1988/89 to 1993/94. The data show that from 1988/89 to
1990/91 the State contribution to LAC/PD exceeded the minimum required under the Agreement by several
million dollars, due to the unusually high level of trust account income in those years. (In fact, revenue from
this source alone exceeded the State’s minimum required contribution for the provision of legal assistance in
all three years.) Since 1990/91, the State contribution has for the most part continued to exceed the minimum
required, albeit by considerably smaller amounts. As discussed in Chapter 6, the issue is not one of the State -
and Commonwealth Governments failing to fulfil their obligations under the Agreement but, rather. the
adequacy of the Agreement itself. '

¥ The Agreement allows the parties to make grants in excess of the minimum for tied purposes. See para. 17 of the Schedole,
37 The LAC has advised the CIC that $2m of the State grant in 1993794 was earmarked as a “one-off” top-up of reserves. However, for the
purpose of accurately describing the LAC's funding position, this amount should still be included in total revenue for that year.
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KEY FINDINGS: FUNDING SOURCES

LAC/PD revenue has been very sensitive to fluctuations in revenue from interest on solicitors’
" trust accounts. Income from this source has dropped dramatically in recent years and this _
drop has not been fully offset by increased contributions from State consolidated revenue.

The State’s total ct_mtf*ibuﬁon to LAC/PD revenue (i.e. grants from State consolidated revenue
and interest on solicitors’ trust accounts) declined sharply between 1989/90 and 1992/93.
Although the State’s contribution increased significantly in 1993!94 it was still below the
1990/91 peak year by $2.3m {12%) in real terms. :

From 1988/89-1990/91 the State’s total contribution significantly exceeded the minimum
under the 1990 Funding Agreement, due to the high level of trust account income. Since
1990/91, the contribution has, for the most part, continued to exceed the minimum requlred,
albelt by considerably smaller amounts.

The Commonwealth’s grants have exceeded the minimum under the Agreement in all years.
since 1989/90. However, it appears that virtually all of this “surplus” has taken the form of
tied grants for specific purposes.

Internally generated revenue increased significantly until 1993/94, ‘when it fell by 27 per cent
in real terms. This decline was due primarily to the progressive withdrawal by the LAC from
providing assustance in civil law matters and falmly law praperty matters.

COMPARISONS WITH OTHER STATES

Another useful perspective on LAC funding can be obtained by companng levels of legal a1d fundmg per
capita between States.

. Figure 3.4 compares LAC revenue per capita for 1990/91 through 1993/94, in Queensland, Victoria and New
South Wales. The figure shows that in 1990/91, per capita revenue in Queensland was appreciably higher

" than in New South Wales and almost equal to that in Vicforia. However, in the last three financial years
Queensland’s total per capita revenue has been significantly lower than in these other two States. For
instance, in 1993/94 the per capita difference between New South Wales and Queensland was $0.94, whllc
the difference between Queensland and Victoria was $2.69.
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FIGURE 3.4 —= LEGAL AID TOTAL NOMINAL REVENUE
PER CAPITA BY STATE (1990/91-1993/94)

Sources:  Legal Aid Con'lmlsmon of Quzeensland, Armual Reports 1990/91-1993/94; Legal Aid Commission of Qucensland n.d., Submission to the
Treasurer of Queensiand on Funding for Prescribed Crimingl Proceedings; Legal Aid Commission of New South Wales, Annual

Reponts 1990/91--1993/94; Legal Aid Commission ef Victoria, Annual Reports 1990/91-1993/94; populanon data provided by ABS. .

o Motes:

1. " Queensiand revenue for 1990!91 includes LAC and PD revenue.

2, _ Figures are based on financial statements which have been converizd to a cash basis.

To some extent these differences reflect variations in the revenue raising capacity of the various legal aid
commissions, rather than differences in government funding.  Figure 3.5 compares revenue from “other
sources” for 1990/91 through 1993/94. It shows that Quéensland revenue from this source has tended to
be somewhat higher than in New South Wales (an average difference over the four years of $0.34 per capita
per year) but Iower than Victoria’s by an average of $0.83 per capita. The Victorian LAC figure reflects a
significantly higher level of client contributions: for instance, in 1992/93 this source contributed 15 per cent
of Victoria’s legal aid revenue but less than one per cent in Queensland.® '

¥ “Other sources” includes revenue from sources such as client contributions, cost recovery and investment income.

b 'IheV'dananLegal Aid Commission corrently requires all recipients of legal aid to make an “up-front” contribution of $30. Where the person
is represented by a private solicitor, it is the solicitor’s responsibility to collect the money, as the $30 is deducted from the solicitor’s fee.
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FIGURE 3.5 — LEGAL AID NOMINAL “OTHER REVENUE”
PER CAPITA BY STATE (1990/91-1993/94)

Sources: Legal Aid Commission of Queensland, Armual Reports 1990/91-1993/94; Legal Aid Commission of Queensland nd., Submission to the

Treasurer of Queensiand on Funding for Prescribed Criminal Proceedings; Legal Aid Commission of New South Wales, Annual
Reports 1990/91-1993/94; Legal Aid Commission of Victoria, Annual Reporis 1950/91-1993/94; population data provided by ARS,

Notes:

1. Quwnslland revenue for 1990!91_incinda LAC and PD revenue.

-2_ . - Figures are basﬁ on financial statements which have been converted to a cash basis.

3. “Orher Revenue™ covers revenue from client contributions, cost recovery and investment income.

By excluding revenue from “other sources™ it is possible to directly compare the combined Commonwealth -
and State Government contributions per capita for each State. Again, in 1990/91 Queensland’s total
Government contribution was the highest, on a per capita basis. However, it has been significantly lower in

the last three years — the average per capita figure being only $10.57, compared with $12.11 in New South

Wales and $13.16 in Victoria. The difference between Queensland and New South Wales in 1993/94 was

$0.55 per person, which was equivalent to nearly $1.7m, if Queensland had been funded on the same per

. capita basis. The difference between Queensland and Victoria was $1.52 per person, which would have been
" equivalent to $4.7m in additional funding for Queensland. : '

Figure 3.6 compares the nominal value per capita of Commonwealth grants to the legal aid commissions in
the three States for each of the last four yéars. It shows a slight downward trend for Queensland, although
the 1993/94 figure of $6.10 is up from the previous year; the other two States show an upward trend. Apart
from 1990/91, when the New South Wales grant was lower, the Commonwealth grant to Queensland has been
consistently lower, on a per capita basis, than the grant to the other two States. The New South Wales and
Victorian grants have risen appreciably- and, in 1993/94, were higher than the Queensland grant by,
respectively, $0.88 per capita (equivalent to $2.7m in additional revenue for Queensland) and $1.51 per capita

34




' CHAPTER_ 3

(equivalent 1o $4.7m in additional revenue). The net difference in the Commonwealth grant over the whole
period between Queensland and New South Wales is equivalent to $4.6m in Queensland revenue, while the
difference between Queensland and Victoria is equivalent to $13.3m in Queensland revenue.
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FIGURE 3.6 - LEGAL AID NOMINAL COMMONWEALTH GOVERNMENT GRANT
PER CAPITA BY STATE (1990/91-1993/94)

~ Sources:  Legal Aid Commission of Queenstand, Annual Reports 1990/91-1993/94; Legal Aid Commission of Queensland n.d., Submission to the
’ Treasurer of O land on Funding for Prescribed Criminal Proceedings, Legat Aid Commission of New South Wales, Annual
Reponts 1990/91-1993/94; Legal Aid Commission of Victoria, Annual Reports 1950/91-1993/94; population data provided by ABS.

Notes: -
L. Queensland revenue for 1990!91-includes LAC and PD revenue.,
2. ‘Figures arc based on financial statements which have been converted to a cash basis.

Tt should be emphasised that these figures compare the fotal Commonwealth grant io each Commission. It
is possible that some of the differences could be attributable to differences in, for example, extra allowances
for long Commonwealth criminal trials, or other tied components of the grant for legal aid services in relation
to specified Commonwealth matters. However, information at this level of specificity is not available. The
more significant factor is likely to be that the Commonwealth/State funding agreement does not make any
-allowance for population growth, Between 1990/91 and 1993/94, Queensland ’s population grew by 5.1per -
cent compared to 1.6 per cent in New South Wales and only 1.1 per cent in Victoria. L

Figure 3.7 shows the value of total State grants for each Commission, combining revenue from interest on
solicitors’ trust accounts and contributions from State consolidated revenue.*® The figure indicates that in
1990/91 the Queensland State grant was slightly higher, on a per capita basis, than those in Victoria and New
South Wales. In 1991/92 and 1992/93 Queensland was well below these two other States and by 199394 -

a0 Separate figures for these sources are not available for Victoria.

35




FUNDING OF LEGAL AID AND PUBLIC PROSECUTIONS IN (QUEENSLAND

it was on a roughly equal footmg The nct difference between Queensland and New South Wales State

contributions over the whole period was the equivalent of $3.2m in additional Queensland revenue, while the

- met defcrcnce between Queensland and V1ctor1a was the equwalcnt of $9.9m in additional revenue. -
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_ FIGURE 3. 7 —LEGAL AID NOMINAL STATE GRANTS PER CAPITA
(1990/91-1993/94)

ources: LegalAadConmsmm fQueenslmd,Armu 1Re ports 1950/91-1993/54; LegalAldComm sion of Queens. ]andn_d » Submission to the.
Treasurer of Queensland on Funding for Pre bedC mnm‘P ceedings; Legal Aid Commis mowaSMWaluAnnual
Repoits 1990/91-1993/94; Legal al Aid Commission of Victoria, Annual Reports 1990/91-1993/94; population data provi dedhyABS

" Queensland revenue for 1990/91 includes LAC and PD evenue.
Figures are based on financial statements which have been converted 1o acash basis. )

Revenue fmm “State Sources” covers inmme from interest on solicitors trust accounts and grants from State consolidated revenue.

'Ovcra.ll if the Queensland LAChad been funded at thc same per capita rate as ifS counterpart in New South
Wales it would have received an additional $7.6m in funding from State and Commonwealth sources between  * -

1990/91 and 1993/94. Had the Queensland LAC been funded at the same rate as in Victoria it would have
received an additional $23.5m over this period. :
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The striking differences in funding between Victoria and Queensland do not appear to bg due to differences
in the relative level of service (as measured by grants of aid) being provided in the two States.*! In fact, the
number of grants of aid in Victoria per 1,000 population-has been roughly similar to that in Queensland. It
is very difficult to compare crime levels and court workloads between States because of differences in
definitions and counting rules, but on the limited data available Victoria does not appear to have a higher rate
of reported crime than Queensland (ABS 1994) and the amount of crime dealt with in the Victorian higher
courts is significantly less (see Chapter 5). Divorce rates — one of the determinants of the demand for aid for
family law matters — also do not differ significantly between the two States. It appears that the extra revenue
in Victoria has until recently been used primarily to support higher outlays per grant of aid, although in the
last two years Victorian expenditure per grant of aid has declined towards the Queensland level.**

KEy FINDINGS: INTER-STATE COMPARISONS

. The Commonwealth grant to the Queensland LAC, indexed for inflation and population
growth, has tended to fall over the last four financial years, and on a per capita basis is now .
- appreciably below the grant made to legal aid agencies in New South Wales and Victoria. The
difference in 1993/94 was equivalent to revenue of about $2.7m (using NSW as a benchmark)
or $4.7m (based on Victoria). : . '

a

] On a per capita basis, the total State contribution to the Queensland LAC in 1993/94 was
slightly above the New South Wales State contribution and only slightly below the Victorian
State grant. However, for 1990/91 through 1993/94 the average State contribution was
appreciably lower in Queensland than in the other two States, with a particelarly marked
shortfall in 1991/92 and 1992/93. The net difference between Queensland and New South
Wales was equivalent to $3.2m, and the difference between Queensland and Victoria was
- equivalent to over $9.9m., : : '

+  In the last three years, total per capita LAC revenue in Queensland has been significantly
below that in Victoria. However, on a per capita basis Queensland has funded a similar
number of grants of aid to Victoria. - :

o ntis impossible to be completely confident when comparing data on the Jevel of service and costs between jurisdictions. The New South Wales

grant of aid figres are not comparable with Queensland and Victorian figures because New South Wales provides assistance I many cases
in the Local Conrts through its duty lawyer scheme, which would be provided through the grants program'in Queensland and Victoria. No
reliable measure of equivalence is available. The gramts statistics provided by the New South Wales Legal Aid Commission to the
Commyonwealth are, apparently, increased by a considerable amount over the figures published in the New South Wales Commission’s annual
repots, in erder to compensate for this difference in administrative procedures.

42 Average expend:tureper grant of aid over the four year period 1990/91-1993/94 was $2,223 in Victoria, compared with $1,932 in Queensland.

- - The information needed to explain these differences in expenditure per grant is not available to the CIC, but they do not appear to be duc to
differences in case profiles. In the Iast two years, the mix of criminal, family and civil grants in the two jurisdictions has been roughly the same.
As indicaed, a higher proportion of Victorian criminal cases are hiandled in the Magistrates Court. Moreover, the proportion of family and civil
grants in 1990/91.and 1991/92 was higher in Queensland than in Victoria. These differences would tend, if anything, to reduce Victoria's
average cost per grant of aid. The proportion of grants assigned to the private profession has also been approximately the same in both States
for the last four years. . :
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EXPENDITURE

TOTAL EXPENDI TURE

Unlike many other publlc sector bodles. the LAC has had the ability to build up and, conversely, run down
its reserves. Revenue and expenditure have at times varied considerably, in response to factors such as
ﬂuctuatmg income levels, unanhcnpated costs and deliberate policy and management decisions.

Fi igure 3.8 shows LAC/PD total revenue and expenditure cash flows for 1983/84 10 1993/94. (The $10m
expended in 1988/89 and 1991/92 to purchase and construct an additional floor on the LAC’s anbane
hcadquancrs has been excluded.) ' _
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FIGURE 3.8 - LEGAL AID NOMINAL REVENUE AND EXPENDITURE
(1983/84-1993/94)

Source:  Legal Aid Commission of Queensland, Annual Reports 1983/84-1993/94; Legal Aid Commission of Queensland n.d., Submission to the
Treasurer of Queensiand on Funding for Prescribed Criminal Proceedings; Department of Tustice and Attomey-Gmeral information

received 10 August 1994,

Notes _

1. 7 Revenue and expendim for the period up to and including 1990/91 inc.l-ude's the LAC and PD.

2. Although the LAC commenced accounting on an accrual basis in 1990/91, all figures are based on cash transactions.
3. Purdﬁse of and st_mctuml.improvmmls to the Herschel Street building are not included in total expenditure.

It is apparent that LAC/PD expendmlre rose steadily from the begmmng of the period to 1988/89. As
indicated, revenue also rose in that period, although the rate of rise varied significantly due primarily to
fluctuations in revenue from interest on trust monies. Apart from 1983/84, when there was a small operating
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deficit, expenditure was well below revenue until 1988/89. The total surplus of revenue over expenditure in
these six years was just over $20.4m, . From 1988/89 to 1991/92 LAC/PD expenditure -increased
substanhally Up until 1990/91 these increases in expenditure were supported by increases in revenue, but
in 1991/92 the LAC incurred a deficit of just under $10m. In 1992/93, expenditure fell by $8.3m, resulting
in a reduced operating deficit of just under $2.6m. Expenditure fell agam in 19931’94 by $3. 9m while revenue
rose by $3.7m, resulting in a sur_plus of nearly $5.1m. :

- DETERMINANTS OF LEGAL AID COMMISSION EXPENDITURE
LAC/PD expenditure has been determined primarily by two factors:
. the number of grants of aid apprOved :

. costs per grant, which are determined by factors such as administrative ovcrheads the salanes and
on-costs of in-house legal staff, and payments to pnvatc practitioners. :

As ¢scussed in Chaptcr 2, the LAC is also involved in other activities, such as the duty lawyer scheme,
provision of legal advice and community education. However, work associated with grants of aid accounts
for the bulk of the organisation’s expcnditurc :

Figure 3.9 shows the relationship between the number of grants of aid approved by the LAC for all areas of '
law, real revénue and real expenditure for the years from 1987/88 (the benchmark under the 1990 Funding
Agreement) to 1993/94. This graph shows that the number of approvals increased by 26 per cent from
24,322 in 1987/88 to a peak of 30,528 in 1990/91, when revenue also peaked. The following year approvals
fell by 20 per cent to 24,296, but expenditure continued to rise. That increased expenditure reflected the
payments which were required to be made in respect of grants of aid made in previous years, particularly civil
and family matters, (Those particular types of matters frequently have lengthy periods-between the grant of
aid and the actual expenditure in respect of the grant.)

The number of grants of aid approved fell further to 18,736 in 1992/93 before rising slightly to 19,145 in
1993/94. In these last two years real expenditure fell by 26 per cent, in line with the earlier reduction in the
number of grants approved, There were also reducuons in salary and admmlstratlon costs, and scale fees to
practitioriers were rcstructurcd
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FIGURE 3.9~ LEGAL AID REAL REVENUE AND EXPENDITURE AND TOTAL APPROVALS
(1987/88—1993/94)

- Sources: Legal. Aid Commission of Queenstand nd. Submission 1o the Treasurer qf Queensland on Funding for Prescribed Criminal
Proceedings; Legal Aid Commission of Queensland, Annual Reports 1987/88-1993/94; Department of Justice and Attomey—Geneml
informatien received 10 Angust 1994, .

Notes
1. . Revenue, expenditure and grants of aid for the period up to and inclnding 1990/1 includes the LAC and FD.
2, Although the LAC commenced accounting on an-accrual basis in 199091, all figures are based on cash transactions,
| 3. “Real Revenue and Expendllum" figures are indexed for mﬂauon to their equivalent value at the end of the October—December 1993
quarier.
4, " Purchase of and structural improvements to the Herschel Street building are not inchuded in total expenditure.

The large increase in the number of grants of aid in 1989/90 and 1990/91 was substantially due to increases
in grants of aid for family and non-prescribed criminal matters and, to a lesser extent, civil cases (see below).
PD grants of assistance for prescribed crime also rose significantly in this period. The increase in prescribed
crime approvals was presumably due primarily to an increase in applications, although it is noteworthy that
the increase in PD approvals was significantly greater than the increase in depositions received by the DPP.

The upsurge in expenditure between 1988/89 and 1991/92 was the result not only of an increase in grants of
aid, but also of a marked increase in average costs per grant. Information on the precise cost per grant is not
available, but arough equivalent is the ratio of total expenditure to the total number of grants approved in a
given year.*” This measure shows that the average real cost per grant increased between 198 8/89 and 1989/90
by 17.5 pcr cent from $1,308 to $1,537. This increase in costs cannot be attributed to changes in the types

4 The total expenditure figures include, of course, expenditure on forms of assistance other than grants of aid, but the ratio does glve a total

“enterprise cost” of providing assistance which can be compared from year to year.
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of cases for which assistance was granted, because in the period 1987/88-1990/91 there was little change in
the ratio of crime to family to civil grants of aid (see below). Moreover, the lag between grants of aid and the -
incurring of costs does not affect the comparison of the expendlture ratio for years when grants have not -
decreased. : _

The increase in costs per grant had a significant impact on overall expenditure. Bétween 1938/89 and
1989/90 LAC real expenditure rose by approximately $9.5m from $32.4m to $41.9m. At most, $3.2m of
this rise can be attributed to the increased number of grants of aid;* the remainder was attributable to
increased costs. Payments to private practitioners during this period rose by $9.1m, of which a minimum of
- $5.9m was attributable to increased practitioner costs.** This figure of $5.9m represented over 14 per cent

of the 1989/90 budget, and amounted to an increase of over 30 per cent in ¢xpenditure on private practitioners

(see Chapter 4). Subscquently there were further increases in the level of fees payable to practitioners, but
 the effect of these increases on the ratio of expenditure to grants of aid is completely submerged in the flow-on -
_costs of the increased number of grants approved in ea.rher years.

- KEY FINDING: DETERMINANTS OF EXPENDITURE INCREASE

e | The marked rise in real expenditure between 1988/89 and 1991/92 was primarily the result of
' - a25 per cent increase in the number of grants of aid between 1988/89 and 1990/91 and a rise
of 17.5 per cent in costs per grant between 1988/89 and 1989/90.

LIQUID ASSETS

Figure 3.10 shows the LAC’s liquid assets at the end of each financial year, from 1983/34 through 1993/94.
These assets include cash and cash equivalents, including long-term cash deposits for the LAC only, but
excluding receivables, as shown in the balance sheets for each financial year end.*® The following points
should be noted in relauon to this graph:

. Between 1983/84 and 1987/88 the LAC’s cash reserves increased by over 260 per cent, due to the
fact that revenue consistently exceeded expenditure.

. The decline in reserves in 1988/89 and 1989;’90 is attributable to the decision by the LAC to
' purchase its head office at 44 Herschel Street in 1988/89 for $6.9m.*

. In 1989/90 and 1990/91 expendllure substantially mcreased both in absolute terms and relanve to
revenue. As aresult, the operating surpluses in those years were below the average of the preceding
years, although they were still in excess of $1m.*

This figure is an over- esumate because it is based on the assumption that all of the cost of the mcreased number of grants was incurred in the
same financial year. - .

4 This figure is likely to be an under-estimate, because it attributes all of the cost of lhc increase in grants of aid ($3.2m) to payments to pn\rate

practitioners.

A PD accumaulated surplus of $1.9m was camed over Lo the LAC at the date of the merge of the two bodies in 1990{91.

9 Some practitioners interviewed by the CJC were very critical of the LAC decision 10 putchase the Herschel Street building. However, in light

of all of the information available to the LAC at the time, the decision appears to have been reasonable.

These figures combine PD and LAC operating results. The PD incurred small operating deficits in both of the last two years of its in.dependml
operation. A PD accumulated surplus of $1.9m was carried into the merged LAC in 1990/91.
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In 1989, the LAC apparently formed the view that its cash reserves exceeded what was reasonably
required for the future costs of approved grants of aid, and that this excess should be made available
in the form of additional legal assistance to the community. As a consequence, the LAC increased
grants of aid significantly, apparently with a view not only to spending current income, but also to
spending cash reserves. With the benefit of hindsight, it is evident that two things went wrong. First,
1989/90 and 1990/91 were peak revenue years, owing largely to unusually high interest rates and,
as-aresult, high trust account income. The LAC did not adequately provide for a decline in revenue

- from this source.® Secondly, the costs of the increase in grants was higher than anticipated.*® The -
LAC minutes of the time indicate that it contemplated both risks.®* However, in the LAC’s defence,
apart from the desire to increase aid to the community, the decision may have been influenced by
some pressure to spend reserves in the lead up to the finalisation of the 1990 Funding Agreement,
due to uncertainty about how accumulated reserves would be treated under the Agreement. There
may also have been uncertainty about whether 1989/90 expenditure might provide the benchmark.
Moreover, as late as September 1991, the Treasury/PSMC, Review of Legal Aid Commission ( Public
Defence) Funding said in reference to the LAC’s reserves that:

The only ostensible reason for maintaining such large working balances is to provide a capacity to
. meet a fall in income from changed economic conditions or extraordinary and unanticipated
outlays. The LAC has argued that balances are maintained sufficient to allow understanding cases to
be dealt with . . . However, given reasonably stable and assured sources of funding, particularly
" payments from the Commonwealth and State Governments, it is difficult to sustain a strong argument
for the level of balances currently held. (p. 5)

The dramatic decline in cash reserves in 1991/92 and, to a lesser cﬁtcnt, 1992/93, was the direct
result of the LAC having to cover operating deficits in those years. The operating deficit in 1991/92
used more than half of the $18m in the cash reserves that the LAC had started with in that year.

If the LAC had not drastically reduced its level of service in 1992/93, it would have wholly depleted
its reserves and incurred a substantial debt by the end of that year. In fact, if the number of grants
of aid in 1992/93 had been maintained at the level of the previous year (24,300), the deficit in
1992/93 would have been in the order of $10.3m, leavmg the LAC with no cash reserves and debts
of appmxunatcly $5m (see below).

In 1993/94 the LAC achieved an operating surplus of $5.1m which returned the level of cash reserves’
to about $10.5m. This was achieved by continuing to restrict the number of grants to a level well
below pre 199293 levels, reducing expenditure in other areas, and an increase in income.

‘For several years the State [grant] was in excess of the [minimum under the 1990 Funding Agreement] because of high interest rates; however,
no LAO policy existed for offsetting future shontfalls in its share by placing excess funds aside. Services simply expanded to satisfy interest
group, client and political pressure’ (PSMC 1992, p. 31). See also the President’s leticr of transmission fo the Attomey General Legal Aid
Commission of Queensland 1992, Annual Report 1991192, p. 2.

President’s letter of transmission to the Attomey-General, Legal Aid Commission of Queens]and 1992, Annual Report 1991192, p. 2.

. 8ee document prepared by Mr D Haok, Acting Director, entitled ‘Executive Summary for the Honourable the Atlomey-General 5th January
1990 Re: New Fee Structures and Effect of Increased Fees on Legal Aid” attached 1o LAC minutes of meeting dated_l? January 1990.
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FIGURE 3.10 ~ LEGAL AID COMMISSION LIQUID ASSETS
' (1983/84-1993/94) :

Sources: Legal Aid Commission of Queensland, Annnal Reports 1983/84-1993/94,

Nate: Liquid Assets include: cash at bank and on hand; Statutory Deposit; Cash Investments ; and Bank Overdraft.

KEY FINDING: DETERMINANTS OF LEGAL AID COMMISSION EXPENDITURE AND
LIQuip ASSETS ' -

The LAC significantly increased grants of aid during the peak income years of 1989/90 and
1990/91. With hindsight, it is apparent that inadequate provision was made for a possible
decline in income. In addition, the cost of fee increases and the increased number of grants
were seriously underestimated. As a result, the LAC’s cash reserves were significantly -
depleted in 1991/92 and 1992/93. The level of reserves has been partly restored but only by
drastic reductions in the level of service provided by the LAC in 1992/93 and 1993/94.

LEVELS OF SERVICE
- Asindicated, the substantial drop in the level of service in 1992/93 and 1993/94 was due less to the decrease
in revenue than to the need to make a significant correction for the high increases in levels of service in

1989/90 and 1990/91. The increases in grants were simply unsustainable, even if the high levels of revenue
for the provision of legal assistance in those years had continued. ' '

" Figure 3.11 compares the actual level of service provided by the LAC (as measured by .grants of aid) with the
level which the LAC could notionally have afforded, for 1989/90 to 1993/94. Figure 3.11 also shows 2 five
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year average of the “notional” maximum number of grants. (This is the namber of grants which could have
‘been made in each year and fully paid for from revenue for that year whether or not the expenditure was
- actually incurred in that year), The “notional maximum” is calculated by dividing the revenue in each year
- by the sum of the total LAC expenditure in the last five years divided by the total number of grants over the
same period.™ It should be noted that this ratio rose sharply between 1990/91 and 1991/92, at the same time
as the number of grants of aid declined sharply. This was because an appreciable amount of the expenditure
in later years is attributable to grants made in earlier years, Averaging expenditure per approval over l.he five
year period corrects for this flow-on effect.’
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FIGURE 3.11 - LECAL AID ACTUAL GRANTS OF AID, NOTIONAL ANNUAL
MAXIMUM NUMBER OF GRANTS AND FIVE YEAR AVERAGE OF NOTIONAL
ANNUAL MAXIMUM GRANTS (1989/90-1993/94)

Sources: Legal Aid Cormmission of Queensland, Anrmal Reports 1989/90-1993/94; Legal Aid Comimission of Quecnsland n.d., Submission to the
. Treasurer of Queensland on Funding for Prescribed Criminal Proceedings.

Notes:
1. "~ Finandial and grant figures 1'01; the period up 10 and including 1990/91 include the LAC and PD.

2. Alﬁough the LAC commenced accounting on an accrual basis in 1990/91, all figures are based on cash transactions.
3. See teat for explanation of how the aotional maximum numbers of grants is calculated.

2 Themason forusing the ratio of total expenditure to the number of grants as an index of the “enterprise cost” of grants of aid has been explained
above (see p. 40 above).

% The ratio of expenditure to grants felf from $2,282 per grant in 1992/93 to $1,985 per grant in 1993/94, It should be noted that the largest

recent rise in the scale of fees payable 10 practitioners occurred before this period, although fees were also increased in this period. The tendency
of the incteasz in the proportion of criminal law grants in the last two financial years would be to reduce the ratic of expenditure 1o approvals.
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Figure 3.11 indicates that the number of grants of aid approved in 1989/90 and 1990/91 exceeded the number
which could have been supported by the revenue received in those years by approximately 8,000. The number
made in 1991/92 was, despite a significant reduction, still too high by about 1,850 grants. The expenditure
attributable to these additional grants is estimated to be about $18m. (This estimate is obtained by
multiplying the estimated 9,850 “excess™ grants by the five year average cost per grant of $1,842.)

The reduced number of approvals in 1992/93 and 1993/94 reflects a substantial correction for the over-
commitment in 1989/90, 1990/91 and, to a lesser extent, 1991/92. The number of grants which could have

- been supported from 1992/93 revenue at current costs per grant was below the 1987/88 benchmark level by
2,530 (10%), and in 1993/94 by 900 grants (4%). However, the actual number of approvals in 1992/93 was
nearly 5,590 (23%) below the 1987/88 bcnchmark level, and the actual number in 1993!94 was nearly 5,180
(21%) below, .

As noted, the flat line in Figure 3.11 shows the average number of grants, in each year which could have been

~ supported from the total revenue of the last five financial years. This line approximates what would have
happened if a deliberate policy of income smoothing had been applied by the LAC. The figur¢’indicates that
approvals could have becn maintained at a level only barely below the 1987/88 benchmark level without
incurring any net operating deficit over the whole period at the same time as ensuring a much more stable level
of service delivery. Maintaining approvals at the 1987/88 level would have resulted in a net reduction of cash

‘reserves from their level in 1988/89 of approximately $15.5m to $7.5m in 1993/94, as opposed to the actual
level in that year of $10.5m. This analysis does not, of course, take into account actual or pOtCIltlal increases
in the demand for services. These are considered further, bclow

KEY FINDINGS: LEVELS OF SERVICE -

. The level of service provided by the LAC, as measured by the number of grants of aid
approved, has fallen markedly in recent years.

. This dramatic drop in grants of aid has been only partly attributable to falls in revenue. The
: increase in grants in the peak revenue years of 1989/90 and 1990/91 considerably exceeded the
increase which could have been supported from revenue received in those years. The number

- of grants in 1991/92 was also too high relative to revenue.

) The reduced number of grants of aid in 1992/93 and 1993/94 reflects a substantlal correctlon
for the high level of approvals in the previous three years.

. Approvals could have been mamtamed at their 1987/88 level throughout the period, with the
: application of a policy of income smoothing and modest additional net expenditure of cash
reserves. '

. LEVEL OF SERVICE BY LAW TYPES

Figure 3.12 breaks down the total number of grants of aid from 1987/88 to 1993/94 into crlmmal farmly and
civil law grants. As this graph strikingly portrays; the drop in grants of aid in recent years has been almost
entirely at the expense of applicants for assistance in family and civil law matters. Between 1987/88 and
1990/91 crime and family grants each increased by approximately 30 per cent, while civil grants increased
by about eight per cent. Criminal law grants of aid increased again in 1991/92 and thereafter remained at
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a level about 36 per cent above their level in 1987/88.3* In contrast, family and civil grants dropped
“dramatically from their peaks in 1990/91, to levels in 1993/94 which were respectively 58 per cent and 72
per cent below their 1987/88 levels. As previously noted, between 1987/88 and 1990/91, the ratio of crime
to family to civil grants varied only moderately from an average of (approximately) 9:8:5. However, by
1991792, this ratio was 9:4:2.5, and in 1992/93 and 1993/94 it was closer t0 9:4:1.%

40

- CRIME (Prescribed and Other) % FAMILY

1987/88 1988/89 1989/50 1990/91 19912 1992/93 1993/94
FIGURE 3.12 - LEGAL AID GRANTS OF AID (1987/88—1993/94)

Sources: Legal Aid Commission of Quemsland, Asmnal Repons 1987/88-1993/94; Legal Aid Commission of Queensland n.d., Submission to the .
Treasurer of Queensz'ami on Funding for Prescribed Criminal Proceedings. .

Note: Grants of aid for the period up to and lncludmg 1990491 include the LAC and PD.

LEVELS OF SERVICE IN RELATION TO MEASURES OF DEMAND

Table 3.1 shows the number of grants of aid per 1,000 population for prescribed cﬁmc, other crime, family
and civil law matters for 1987/88 to 1993/94. This provides a rough indication of the extent to which the
provision of services in these different areas has kept pace with changes in demand.*®

The sllghl. dip in critminal law grants of aid in 1992/93 is entirely attributable to a drop in prescribed crime approvals and was, therefore, due
to atightening of means testing policy in that year. }

5 Represendatives of community legal centres identified an indirect impact on l.heLr services from this trend. Worklead demands increased in the

arcas of farmly and civil law whidl prewously had been funded by the LAC.,

The demand for legal assistance is difficult to measure directly. Application rates are not a good measure because the vast majority of legal
aid applications are initiated through solicitors who are reasonably well-informed about the lkelihood of success; hence, application and-
approval raies tend to vary together. It is worth noting, nonetheless, that while the proportion of criminal law applications approved has
‘remained relatively constant, at over 80 per cent, the propoition of family and civil applications approved has fallen by more than 40 per cent
since 1990.4"91
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TABLE 3.1- GRANTS OF AID PER 1,000 POPULATION BY LAWTYPE

(1987/88-1993/94)
1987/88 1988/89 1989/90 1990/91 1991/92 199_2.’9.3 '1993/94
Prescribed Crime 1.‘_? 1.7 . 1.8 21 2.5 23 238
Other Crime 20 1.8 1.9 25 21 2,1 1.7
| Family 2.9 32 3.6 3.6 2.1 12 11
Civil 22 21 21 22 1.3 0.5 0.5

Sources: Legal Aid Cm'm'usmm of Queensland, Annual Reponis 1.987.138—1993194 Legal Aid Commission of Qx Jand n.d,, Submission 1o the
Treasurer of Queensland on Funding for Prescribed Cnmmai‘ Proceedings; population figures provided by ABS.

Note: Figuies for the period up to and including 1990}91 include the LAC and PD.

. The follov}ing points should be noted in relation to this table:

. As discussed in more detail below, prescribed crime grants of aid generally increased at a faster rate
than Queenstand’s population, with the per capita approval rate in 1993/94 being 65 per cent above
the 1987/88 rate.

+ . Grants of aid in family law matters incmased significantly relative to population growth until 1990/91

and then plunged, so that by 1992/93 they were only one-third of their peak level. Had family
approvals kept pace with population from 1987/88 onwards, the LAC would have funded an
additional 8,100 grants,

. Increases in civil law approvals kept pace with population growth until 1990/91, but by 1992/93 were

~ less than one-quarter of their peak level. Had civil law approvals merely kept up with increases in

population, an additional 14,000 approvals would have been made in the seven years up to and.
including 1993/94,

. Per capita approvals for “other crime™ matters rose slightly between 1987/88 and 1992/93 (with a.
noticeably episodic jump in 1990/91, the peak revenue year) and then fell significantly, followinga
LAC policy change in 1993/94, to about 900 fewer than required to keep pace with population -
growth.” Until this decline, non-prescribed crime had fared considerably better than the family and
civil law areas, even though the LAC had the same discretion in relation to the funding of these
mattets.,.

¥ Dataare available on the number of Magistrates Cowrt crime appearances (including dangerous driving but excluding all other traffic offences)

for every year up to ard including 1992/93. ‘These data show that, between 1987/88 and 1989/90, Magistrates Court appearances increased
by aver 20 per oent, but by 1992/93 had retumed to less than the 1985/86 level. On the basis of this linited information, there is no reason to
believe that the number of peaple being prosecuted for non-prescribed criminal offences has risen at a greater rate than the poputation.
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The high rate of increase in prescribed crime approvals appears to have been partly due to a signiﬁ.cant rise
in the number of people being prosecuted for offences which fall into the definition of prescribed crime
matters. Figure 3,13 compares the number of prescribed crime grants of aid, and the number of depositions

received by the DPP, per 1,000 population for 1987/88-1993/94. This latter measure approximates the

number of cases committed from the Magistrates Court for trial or sentence in the higher courts and, therefore,
provides a reasonable indicator of changes in total higher court crime workloads. The number of prescribed
crime grants consistently exceeds the number of depositions, because the former includes grants of aid for
matters proceeding other than as trials or sentences (e.g. committal heanngs appeals, bail applications, mental
health work, and so on), . :
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~ FIGURE 3 13 - LEGAL AID PRESCRIBED CRIME GRANTS OF AID AND THE DIRECTOR OF
PUBLIC PROSECUTIONS DEPOSITIONS RECEIVED
PER 1,000 POPULATION (1988/89-1993/94)

Sources:  Legal Aid Commlss:m of Queensland, Armoal Reports 1988/89-1993/94; Legal Aid Commission of Queensland n.d., Submission to the
Treasurer of Queensland on Funding for Prescribed Criminal Proceedings, Office of the Director of Prosecutions Queensland, Annual
Reposts 1988-1994; Castles, 1 1993, ABS Year Book: Australia, No. 76, ABS Canberms; updated population figures provided by ABS.

Notes:
1. Prescribed grants of aid for the period up to zmd. including 1990/91 include the LAC and PD.
2. DPP deposition figures have been converted from a calendar yca:r basi§ to & financial year basis.

The graph shows that both prescribed crime grants of aid and the number of depositions received by the DPP
- have tended to increase at a higher rate than population. However, prescribed crime grants of aid have
increased more rapidly. In all, over 3,250 more prescribed crime grants were made after 1987/88 than would
have been expected had grants increased only in line with increases in the number of depositions received by
the DPP. This does not necessarily mean that there has been a “real” growth in prescribed crime assistance.
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- For instance, it is possible that the number of grants of aid for committals in prescribed crime matiers, or for
appeals, has increased at a relatively higher rate than prescribed crime overall, althongh statistics which might
directly confirm this are not available. However, it can be said with some confidence that prescribed crime
grants of aid ar least kept pace with the growth in prescribed crime matters during the period under
constderation.

The continuing increase in the LAC’s prescribed crime workload has been directly associated with the fall in
the level of service being provided in the areas of family and civil law and, more recently, in relation to non-
prescribed crime matters. Under the Legal Aid Act, the LAC must provide assistance for prescribed crime
matters, subject only to the means test, In contrast to other areas-of law, the LAC has had no discretion to
tighten funding guidelines to limit the numbers of grants of aid and consequently the costs of providing
services. Thus, when the LAC corrected for the deficits incurred in 1991/92 and 1992/93 by reducing
.expenditure, the cutbacks were all in areas other than prescribed crime. Even if the LAC had avoided
~ incurring these deficits, it would have been necessary to reduce service in these other areas, gwcn the rising
demand for prescribed crime assistance and the fall in revenue available to the LAC.

Under the 1990 Funding Agreement, the merger of the PD with the LAC capped the State’s obligation to meet
the cost of legal assistance for prescribed crime from consolidated revenue, and transferred real cost increases
to the LAC budget. While in most years since the merger the State grant to the LAC has exceeded the
minimum required under the Agreement (see above) it has been well short of that required to compensate for
the significant increase in prescribed crime matters over the same period.

According to the LAC, the “unfunded” cost of the LAC’s increased prescribed crime burden in
1990/91-1993/94 was over $12.5m.*® This figure should bc treated with some caution because:

.. The LAC 1tsclf concedes that this amount is an estimate only, as it has not been able to obtam an
~ accurate breakdown of the cost of servicing the prescribed crime area since the merger.

e $4.9mof the “shortfall” estimated by the LAC was incurred in 1990/91, largcly prior to the merger,
when it was possible to cover this amount from high trust account earnings. .

. One of the objectives of the merger was to reduce administrative and related costs. It was never
intended that the LAC should be fully compensated for any mcrease in prescribed crime costs
following the merger (see Chapter 2.5

However, the CJC accepts that the merger of the two organisations in 1991 imposed a substantial additional
financial burden on the LAC which has been further exacerbated by the continuing increase in the prescribed
crime workload. This combination of circumstances has had significant consequences for the LAC’s service
delivery profile, particularly in relation to the family law and civil law areas.

3 _ Correspondence from Director of the LAQ, 23 Ja.liuary 1995,

% See also correspondence from the Honourable Minister for Justice and Attomey-General and Minister for the Arts. Mr D Wells MLA to

Mr 8 Keim, President, LAC, 10 December 1991.

49




FUNDING OF LEGAL AID AND PUBLIC PROSECUTIONS IN QUEENSLAND

KEY FINDINGS: LEVEL OF SERVICE BY LAW TYPES

e The dramatic drop in recent years in the total number of grants of aid has been almost entirely.
at the expense of applicants for assistance in family law and civil law matters. Family and civil
law grants have fallen dramatically, both relative to population growth and in absolute
numbers. The number of family law grants per 1,000 population is now 40 per cent of the level -

-in1987/88. The number of civil law grants per 1,000 population is now less than 25 per cent
of the level during the period 1987/88 to 1990/91. If grants of aid had kept pace with increases
in population, an additional 8,100 family and 14,000 civil law grants could have been made
since 1987/88. .

. The increase in prescribed criminal law grants of aid has kept pace, and possibly exceeded,
increases in prosecutions of prescribed criminal matters since 1987/88.

. The total number of grants of aid for non-prescribed criminal matters since 1987/88 increased
broadly in line with population growth until 1993/94. Grants in the period between 1990/91
and 1992/93 actually ran ahead of increases in population, whereas in 1993/94 they were about
15 per cent below what was necessary to keep pace with population. '

. The marked change in the legal assistance service profile since 1990/91 has come about, at
least partly, because as a matter of law the LAC has been required to provide aid for all
prescribed criminal law matters subject only to a means test. The number of prescribed
criminal matters continued to increase significantly after 1990/91 at the same time as revenue
fell. -

. Had prescribed criminal law matters continued to be funded on the same basis as prior to the -
merger of the LAC and PD, the LAC would have received several million dollars in additional
funds. However, it must be acknowledged that one of the objectives of the merger was to
ensure the more efficient use of available funds.

ESTIMATED COST OF MAINTAINING RELATIVE SERVICE LEVELS

At present cost levels the LAC clearly could not have sustained increases in grants of aid in line with the
measures of demand used above, '

Figure 3.14 shows the total number of grants of aid actually approved in 1987/88-1993/94 and compares this
with the required total number of grants which would have been made in each year had grants of aid for
prescribed criminal law matters increased in line with higher court criminal prosecutions and if grants for all
 other law types had kept pace with population growth, This figure indicates that the number of grants of aid

- approved in 1993/94 was approximately 11,000 less than required to maintain the relative level of service
at the level of the late 1980s. :
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FIGURE 3.14 — ACTUAL GRANTS OF AID APPROVED COMPARED WITH ESTIMATED
NUMBER REQUIRED TO MAINTAIN RELATIVE LEGAL AID SERVICE LEVELS
. (1987/88-1993/94)
Sources: Legal Aid Commission of Queensland Armt;al Reporis 1987/88-1993/94; Legﬂ Aid Commission of Queensland n.d., Subntission to the

Treasurer of Queensland on Funding for Prescribed Criminal Proceedings; Office of the Director of Prosecutions Queensland 1994,
Annual Report 1994; Castles, I 1993, ABS Year Book: Australia, No. 76, ABS, Canberra; unpublished information obtained from ABS.

Notes:

1. Grants of aid for the period up to and including 1990/91 include the LAC and PD.

2. The estimated number of granis required to maintain service levels is calculated by adjusting the number of grants of aid approved in
1987/88 in Eine with increases in the nsumber of depositions received by the DPP (for prescribed crime) and population growth (all ether

grants of aid).

Figure 3.15 compares real LAC/PD revenue in 1987/88-1993/94 with the estimated real expenditure required
to maintain the same relative level of service over this period. These figures suggest that the LAC could have
continued to increase service levels in line with increased demand until the end of 1991/92, but only by
completely exhausting reserves. The expenditure required in 1992/93 to maintain grants in line with these
measures of demand would have been in the order of $53.6m, exceeding revenue in that year by about
$13.5m. Similarly, the required expenditure in 1993/94 of approximately $55.3m would have exceeded actual
1evenue by about $12.2m. : -
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FIGURE 3.15 - REAL REVENUE RECEIVED COMPARED WITH ESTIMATED REAL
EXPENDITURE REQUIRED FOR THE LEGAL A1D COMMISSION TO MAINTAIN
- RELATIVE SERVICE LEVELS (1987/88-1993/94) -

Sources: . Legal Aid Covrnission of Queensland, Annual Reports 1987/88-1993/94; Legal Aid Commission of Queensland n.d., Submission fo the
.~ Treasurer of land or Furding for Prescribed Crimingl Proceedings; Office of the Director of Prosecutions Queensland 1994,
Annual Report 1994; Castles, 1 1993, ABS Year Baok: Australia, No. 76, ABS, Canberra; unpublished information obtained from ABS,

Notes:

L . Annua) required real expenditure is the real average cost per grant multiplied by the estimated number of required grﬁ.ms (as shbwn in
Figure 3.14). For 1988/89, the real average cost per grant is the ratio of real expenditure to the number of grants in that year. For 1939/90
to 1953/34 the estimate is based on the ratio of total actual expenditure, in real terms, to the total number of grants for the whole period.

L2, Revenue for the period up to and including 1990/91 inclodes LAC and PD).
3. Although the LAC commenced accounting on an accrual basis in 1990/91, all figures are based on cash transactions,
T4, “Real Revenue™ is revenue indexed for inflation, using the Oabher-Deocmber 1993 quarter as the base,

In interpreting this figure it is important 10 be aware that the actual increase in demand for legal assistance
since the 1987/88 benchmark was established could have been cither less or greater than the above analysis
assumes. Community needs for legal assistance are affected by many factors. Increases in population and

- serious crime, although simple and useful indicators, are incomplete measures of real changes in these needs.
. Other social and economic factors are obviously important. Moreover changes in the law can increase or

- decrease demand for litigation assistance. For example, the introduction of domestic violence orders, criminal
injury compensation, and possible statutory recognition of de facto relationships increases the demand for .
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legal assistance whereas provision for a “no fanlt” component for accident compensation reduces dernand.
Similarly, the introduction of new government services and programs can decrease the demand for litigation
in some cases,” and increase it in other cases.®* Unfortunately, the information required to take account of
all of these changes is simply not available. I ' :

Second, this analysis assumes that it would have been appropriate to increase levels of service over this period
in line with demand. This obviously begs significant policy questions which, for reasons given in the
introduction to this report, the CIC is not well placed to answer. However, it should be noted that increasing
funding for legal assistance is only one way in which govermnment can improve access to justice. The recent
establishment of a litigation disbursement lending scheme (with available capital of $4m provided by the
Public Trust Office), and the proposal to liberalise the restrictions on contingency fees, are two examples of
a different strategy designed to encourage private practitioners to take on more civil litigation on a speculative
" basis.”2 Promoting the many other “substitutable services” (to use the economist’s term) for litigation, such
as informal tribunal proceedings, community mediation services and other public and private sector dispute
resolution services,”® is another strategy, as is directing resources towards “preventative” and education
services. The CJC is not in a position to assess the relative merits of these approaches but it does think it
desirable to emphasise the complexity of the policy questions whichunderlie them. '

Third, the above analysis is based on the LAC/PD’s historical costs and service configurations. As noted
above, in the period under consideration — particularly the late 1980s — there were substantial increases in the
cost of providing legal assistance. The CJC does not have the means, and has not attempted, to systematically
evaluate what strategies might be available to the LAC to lower service costs or improve service effectiveness,
for example, by changing its price structures through means such as competitive tendering, or altering service
configuration by directing more resources to activities such as mediation, advice services, community legal
centres and other programs.® :

KEyY FINDING: COST OF MAINTAINING SERVICE LEVELS

. " In order to maintain increases in grants of aid in line with increases in prescribed criminal
matters and population since 1987/88, it is estimated that LAC revenue would have had to
continue fo increase after its actual peak in 1990/91, to about $55m in 1993/94. This is around
$12.2m more than the LAC’s actual revenue for that year. However, these estimates do not

~ involve any assessment of the potential for meeting the demand for legal assistance in other
ways, or of the LAC’s capacity to reduce costs per grant. '

50 Countless examples ‘could be given, including mediation services in the Family Court and community justice pmgranﬁ. law enforcement

programs like Neighbourhood Watch and the introduction of speed cameras, and services like those offered by, the Ombudsman and the
" Consumer Affairs Commissioner. :

1 Some types of law enforcement programs are pmfni.nrmt examples. Community education programs relating 1o issues like sexual harassment

and other work-place izsues might be others. : :

62 Thig is sometimes referred 10 as “privatised logal aid™. Similar cxamples includs establishing a contingent legal aid fund, or “CLAF” in the
‘Westermn Australian model, o encouraging the creation of legal expenses insurance schemes, like that offered by the Public Service Association
in South Australia. : :

3 Compare the Banking Industry Ombudsman.

The issue of whether litigation assistance is provided more effectively by the in-house service or by meferring assisted cases W private

practitioners is considered in some more detail in Chapters. 4 and 6. )
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'SUMMARY OF KEY FINDINGS

| The key findings of this chapter may be summarised as follows:

Between 1987/88 (the benchmark year under the 1990 Fundmg Agreement) and 1993/94 grants of
aid for prescribed crime matters at least kept pace with increases in prosecutions of prescribed crime
offences, as measured by the number of depositions received by the DPP,

Until 199354, grants of aid for non-prescribed crime incrcased broadly in line with.pOpulation.

Grants of aid made in the areas of family and civil law have declined dramatically -- both in absolute
and per capita terms — from the benchmark levels of 1987/88.

The decline in approvals for civil, family and recently, non-prescribed crime matters, has been _duc
to: '

constraints on the LAC nnposed by its statutory obligation to grant aid in all prcscnbed
criminal matters

a mgmﬁcant increase in the prescribed crime workload and a change in the LAC fundmg base
following the mcrgcr of the LAC and PD

significant real mcrcases, particularly in the late 1980s, in the cost of providing legal
assistance

ﬁnanticipated deﬁcits incurred by the LAC due to the very large incrcases in the number of
grants of aid in 1989/90 and 1990/91, resulting in the need for substantial correctlons in the
commitment of resources in later ycaxs

a fall in real revenue from peak levels in 1989/90 and 1990/91, due pnmanly to falling
income from interest on sohc1tors trust accounts.

In recent years, per capita legal aid funding in Queensland has tended to be lower than in New South
Wales and particularly Victoria, due to: '

* generally lower levels of Commonwealth funding

lower levels of funding from State sources in 1991/92 and 1993/94

* significantly lower levels of clicnt contributions (relative to Victoria).

Given existing cost and service delivery structures and p011c1es the LAC would require substantial
additional funding to enable it to provide the same service profile, as measured by grants of aid, as
it provided in 1987/88. '
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CHAPTER 4
THE LEGAL AID COMMISSION AND PRIVATE
PRACTITIONERS

Private legal practitioners have played a central role in the delivery of legal aid services in Queensland. In
1993/94, for example, 70 per cent of all grants of aid were handled by private practitioners and payments to
practitioners accounted for just under half of total LAC expenditure. In earlier years, these pr0pomons were
even higher. .

As part of the research for this project, CIC researchers conducted interviews with 15 barristers and 19
solicitors who do substantial amounts of legal aid work in crime-related areas. A meeting was also organised
with a number of soliciiors and barristers of the Far North Queensland Defence Lawyers Association. In-
addition, the CTC referred to the extensive material contained in the affidavits filed by Mr A Boe and other
solicitors in the matter of Boe v Criminal Justice Commission® and to several written submissions made by
practitioners to the CJC. “

Practitioners from the Gold Coast, Ipswich, Toowoomba, Sunshine Coast, Brisbane, Townsville and Cairns
were interviewed with a view to identifying any regional issues which might have been of concern to
practitioners. The concemns expressed about the current funding levels and payment practices were generally
consistent across the State. Issues raised which were specific to practitioners in the regional areas related
primarily to the impact of remoteness and how this affected the operation of regional offices.

1t is clear from interviews and submissions that private practitioners are highly critical of many aspects of
- the LAC’s operations and, in particular, its scales of fees and pajrment practices. The primary purpose of
this chapter is to document and evaluate these concers. The issues to be considered w111 be dealt with under
four main headmgs

. issues relating to fee structures

. LAC payment guidelines and practices

. | -.rcccnt trends in the use of private practitioners by the LAC

. the 11(1115;& of LAC expenditure constralnts on private practitioners and lhc quallty of service
provi

THE LEGAL A1D COMMISSION’S FEE STRUCTURES

CURRENT ARRANGEMENTS

Since its inception the LAC (and the PD when it was a separate entity) has had a practice of “assigning” or
referring grants of legal aid to members of the private legal profession to perform legal services on its behalf..
In fact, the provisions of the Queensland Law Society Act, which provide for payments to the LAC (and
previously to the PD) from the Contribution Fund, require all monies received from this source to be
expended on payments to private legal practitioners for work performed on assigned legal aid matters.

63 Supreme Court of Queensland 10 June 1993 [93.186], unreported.
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Under the Legal Aid Act, the LAC has the authority to determine the fees payable to private legal
practitioners for performing work on its behalf. Section 10B of the Act establishes a Fees Committee to
make recommendations to the LAC on fees to be paid to private legal practitioners for services performed -
on behalf of legally assisted persons. The Fees Committee is a sub-committee of the LAC constituted by the

following Commissioners: '

. a chantered accountant, who-is the presiding officer
. a Queensland Law Society nominee
. a Bar Association nominee
e«  the Director of the LAO
e * the State Attomcy;Gcncral’s nominee
. the Commonwealth Attorney-General’s nominee.,

The Committee consults with the Qucehsland Law Society and the Bar Association when révicwing the
LAC’s scales of fees. The LAC is required to consult with and take into account the recommendations of the
Fees Committee when determining new scales of fees (ss. 33(19) and (20) of the Legal Aid Act).

The standard practioe of the LAC has been to pay practitioners a fixed rate for different types of legal work.
Historically, in respect of civil and family law matters, the fee scales adopted by the LAC have been based
on the statutory Scales of Costs set by the Government.®® The statutory Scales of Costs are revised and

~ adjusted from time to time, taking into account changes in the Consumer Price Index and other costs indices.”’
There is no statutory Scale of Costs for criminal law matters. Prior to the merger of the LAC and PD, the
PI¥’s Scales of Fees were set by Cabinet. However, the ‘State Government has no role in setting fees paid
by the LAC’ (Treasury/PSMC 1991, p. 8). Accordingly, the LAC sets its own scales of fccs for the payment
of private legal practitioners who perform legally aided criminal law work.®

ISSUES

As indicated, many private practitioners who do legal aid work are highly critical of the LAC’s scales of fees
and payment practices. To a considerable extent, this discontent appears to relate to the administration of
payment guidelines, rather than to the scales themselves. However, it is certainly a widespread view,
particularly among solicitors, that the LAC does not pay enough for some forms of legal work,

The introduction to this report made it clear that the CJC is not in a position to make judgments about the
appropriate level of remuneration for private legal practitioners, nor to assess the inherent worth of differemt

€ Formany years the LAC had a policy of paying 80 per cent of the statutory scale for family and civil law matters. Following a decline in income

the LAC amended its fees to 72 per cent of the statutory scale for civil law matters and ta a fixed rate of 388 per hour for a maximum number
of hours per stage of matter for family law matters {unpub. information received from the LAC 20 June 1994).

%" Foran example of the method of calculation of proposed increases in scales of costs see Meredith 1993,

8 Issues maised by practitioners regarding the disparity between the Scales of Fees for eriminal law work and those paid by the LAC for family

and civil matters are discussed later in this chapler,

56




CHAPTER 4 .

typés of legal work. Instead as indicated, the CJC’s preferred approach is 1o rely on “real world”
benchmarks. The measures to be examined for this purpose are:

. changes over timc in the value of fees paid by the LAC for particular types of work
. . comparisons between fees paid for pmbcd criminal matters and other types of matters funded by
the LAC
. comparisons with fees paid by legal aid bodies in 01her jurisdictions _
. comparisons between what practitioners receive from the LAC and what thcy consider they can

obtain privately for similar types of work. .

CHANGES IN FEE SCALES
- Over the past several years there have been NUmerous changes to the LAC/PD Scales of Fees,

Table 4.1 summarises the changes to the scales of fees payable for trials in prcscnbcd criminal matters since

-1988. Trial fees have been used as the basis for comparison because they represent the substantive legal

work connected with representing defendants in prescribed criminal matters. The table shows that trial fees

for such matters increased by around 60 per cent between September 1988 and July 1992, Allowing for the
_ effects of inflation, there has been a “real” increase since 1988 of around 38 per cent.

- TABLE 4,1 —~ CHANGES IN PUBLIC DEFENDER AND LEGAL AID COMMISSION -
SCALES OF FEES FOR PRESCRIBED CRIMINAL MATTERS

SEPT1988 | MARCH1992 | JuLY1992To | CHANGEFROM
PRESENT 1988

$ $ $ %
SUPREME COURT TRIALS
Barrister
Preparation ' 200 290 320 60
Per Day | o 350 500 856 59
Solicitor . . ' _ -
Preparation : 180 260 286 .59
Instructing Per Day | 250 360 396 S8

| DisTRICT COURT TRIALS

Barrister _ _
Preparation 132 190 210 59
Per Day - 255 365 402 88
Solicitor _ _ | _
Preparation 165 240 264 | 60
Instructing Per Day 215 310 340 | 58

Sources: Lagal Aid Office (Queensland), Scales of Fees in Legally Aided Cases, effective 1 March 1992 and 20 July 1992; corr&spondmce from
M: B Newtoa, Public Defender, 9 September 1988 to the Bar Association of Queensla.nd and correspondence from Ms B Newton, Public
Defender, 12 September 1988 o the Queensland Law Society.

Note: The fees for September 1988 are PD’s fees.
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It is noteworthy that fees for prescribed criminal matters rose by around 10 per cent between March and July
1992, at a time when the LAC was experiencing a substantial deficit. The LAC has indicated that these
increases were made in response to the 1991 Treasury/PSMC report and that the increases had the approval
of the State Government. The Treasury/PSMC report noted that ‘scheduled PD fees are among the lowest
in the Commonwealth’ (1991, p. 7), despite a 20 per cent increase in the schedule in 1990, The report
suggested a number of options for fee increases which ranged from the LAC funding any fee increases which
it adopted, to the State fully funding fee increases to a level on a par with the civil fees schedule. The report
also noted that the State Government had given an “in principle” commitment to fundmg a 20 per cent
increase in the Scale of Fees. :

Although these fee increases have been very substantial in percentage terms, it should be noted that fees paid
. by the PD were generally below those paid by the LAC prior to the merger. Hence, much of the increase in-
prescribed crime trial fees after the merger was for the purpose of reducing the disparity between prescribed
~ criminal matters and other matters funded by the LAC. For the most part LAC fees for family and civil law
matters appear to have increased at a slower rate, although they are still substantially higher than fees for
prescribed criminal matters (see below).® In addition, as also discussed below, in recent years the increases
in fees payable have been offset to a considerable extent by a reduction in the flexibility with which payment
guidelines are administered™ and the inclusion in the category of “preparation” of some items which were
previously the subject of separate payment. These initiatives have had a significant impact on the income
generated by those private practitioners who do substantial amounts of legal aid work.

INTERNAL COMPARISONS

Many of the practitioners spoken to by CIC researchers expressed concern about. what they saw as a
substantial disparity between the fees paid for prescribed criminal matters and fees paid for other matters.
There was a general view among practitioners that the remuneration for prescribed criminal matters was
considerably lower than that paid for family and civil law matters. For instance, in a submission to the CJC,

- a barrister who does a substantial amount of legal aid work pointed out that he was paid $1,714 to appear
in the Supreme Court on a two day murder trial, but could have received up to $3,939 had he been funded
by the LAC to appear in a two day civil law trial in the Supreme Court.

Until mid-1992 there was also a disparity between rates of remuneration for prescribed criminal matters.
(traditionally funded by the PD) and for non-prescribed criminal matters (which had been funded by the
LAC). Historically, rates of remuneration for private legal practitioners undertaking non-prescribed criminal
law matters on behalf of persons assisted by the LAC were higher than the rates paid by the PD for prescribed
criminal matters. Despite significant fee increases in relation to prescribed criminal matters, parity. was not
achieved until 20 July 1992, when fees for non-prescribed criminal matters were reduced to the level of fees
paid for prescribed criminal matters. The Bar Association, in its submission to the CJC (dated 29 July 1993)
stated that a comparison with civil fees ‘underlines how appallingly low Publlc Defence/Legal Aid fees have
been’,

Itis not possible to give a single percentage measure of change for family and civil law fees because the rate of increase has varied markedly
depending upon the item, ranging from an 80 per cent increase (for a solicitor i mslructmg on the second day of a Family Court trial) to a 27 per -
cent deciease (for counsel appearing on a Family Court trial).

" The Treasury/PSMC teport was not supportive of the broad discretion Whlch was exercised hy the PD and Jatzr the LAC in relation to fees for
prescribed criminal matters. 1t proposed that ‘a significant across-the-board inctease in the scheduled fees should eliminate or gmatty reduce
the need for dlsctetlonm'y increases in fees above the schedule’ (1991, p. 7).
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Many of the practitioners who were interviewed believed that the disparity between fees paid for criminal law
matters and those paid for other types of legal work has, to a large degree, been due to the fact that there is
no statutory Scale of Costs for criminal law matters. These practitioners argued that the absence of the
statutory Scale of Costs has adversely affected criminal law practitioners who perform legal aid work by
allowing the LAC to fix fees for criminal law matters according to its financial circumstances, whereas civil
and family law fees historically had been paid at a percentage of the statutory Scales of Costs.™

In its submission to the CJC, the LAC supported the establishment by the Government ofa statutory “Scale
of Costs” for criminal law matters . The LAC stated its belief that *. . . if proper fees are paid, proper
representation for disadvantaged people will be achieved® (LAC 1993, p. 12)

The LLAC indicated 1t believed that:

. . fees for representation in the criminal law area should be equal to those fees for family law and civil law
- cases. [The LAC] certainly does not accept that in an area where the liberty of the subject is at stake lesser fees
in comparison to other areas should be paid.

Nor can social justice be achieved if funding is based on an underlying assumption that the private legal
profession will continue to do legal aid criminal law work at a rate of return that is abysmally low. (1993, p.
13)
There still appears to be a substantial disparity in fees paid for criminal, family and civil law.matters.
Although it is difficult to compare across the scales because of the different ways in which fees are itemised
in each scale, there are some items which appear to entail similar amounts of work. These are set out in Table
4.2 below. :

TABLE 4.2 — COMPARISON OF SELECTED ITEMS FROM THE CRIMINAL,
' FAMILY AND CIvIL LAW SCALES (1993)

FaMILY ' CrviL CrRIME
(DISTRICT COURT) (DISTRICT COURT})
$ %
Solicitor Instructing (2nd day) ' 528 408 . 340
Counsel Refresher ' - 800 500 402
: - (for claims < 50,000)
833
{for claims > 50,000)
Solicitor Preparation and Brief and 1,760 9982 604°
lst Day Attendance

Source:  Legal Aid Office (Queensland) 1993, Scale of Fees in Legally Aided Cases.

Notes:
1. Item F42 of the family law fees.
2, Combines the trial preparation and bricf fee ($590) and solicitor's instructing fee {six hours at $68 per hour).

3. Combines the trial preparation fee ($264) and solicitor’s instructing fee ($340).

" The LAC had historically paid 80 per cent of the statutory Scales of Costs for family and civil law matters, More recently, these rates were

reduced to 72 per cent of scale for civil law matiers. Family law matters are now remunerated at a rate of SSS per hour for a maximum number
of hours per stage of matter.
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1t is apparent from the above table that, depending on the item, fees for criminal law matters are currently 34
1o 64 per cent of those paid for family law matters, The disparity in relation to civil matters is less, but stili
substantial.” Of course, it is also the case that funding for civil and family law matters has been cut back
substantially in recent years, whereas prescribed crime funding has accounted for an increasing proportion
of total LAC outlays. In addition there have been fewer cutbacks in spending on non-prescribed crime than
in relation to family and civil law matters,

INTERSTATE COMPARISONS

Table 4.3 compares legal aid fees currently payable by various State legal aid commissions for criminal law
matters at the District and Magistrates Court level, the two levels of court where the bulk of legal aid work
is performed.” Due to the different payment structures used in the various States, care should be exercised
in interpreting the data presented in this table. A further complicating factor is that legal aid commissions
in some jurisdictions (such as Queensland and Victoria) have now introduced schemes such as the “maximum
fee per stage of matter”, which limit the amount that a legal representative may claim for work during each
stage of a case. However, the table does provide a broad indication of where Queensland stands relative to
other States.

“Table 4.3 shows tHat fees for baristers undertaking work for the Queensland LAC are in about the middle
of the range across the four jurisdictions. Fees for work performed in the District Courts are less than those
paid to barristers by the New South Wales Legal Aid Commission, within the range for barristers performing
legal aid work in Victoria, and exceed those paid by the South Australian Legal Aid Commission. Solicitors
acting in the District Court jurisdiction on legal aid matters are paid more by the Queenstand LAC than their
New South Wales counterparts, but less than solicitors performing the same work in South Australia,” Fees
paid to solicitors in Queensland Magistrates Court matters tend to be towards the upper end of the range,

2 The preceding discussion should not be construed as indicating support by the CIC for the introduction of a statutory Scale of Costs for criminal

" law, or for fisrther increasing fees for criminal Jaw matters to the level for civil and family law matters. On the contrary, the CIC in Chapter 6
recormmends that the LAC should move away from an itemised fees modal (which is the basis of statutory Scales of Costs),

3 The inter-jurisdictional differences in fees paid for Supreme Court work are similar o the differences in District Court fees.

74 Comparisons with County Cowrt solicitors’ payments in Victoria are not possible, due to the different system of payments employed in that State.
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TABLE4.3 ~ INTERSTATE COMPARISON OF LEGAL AID COMMISSION
CRIMINAL LAW FEES AT 1 AUGUST 1994

QLD NSW- VIC SA
$ $ $ 8
DISTRICT COURT
TRIAL
Barrister
Fee on brief . 612 800 470-756 592
Refresher 402 . 560 Two thirds of fee on 392
. . brief
Solicitor
Preparation fee 264 172 Flexible 336
Court instructing, first day 340 430 ’ 315
‘PLEA
Barrister
.Fee on brief 306 352 Two-thicds of fee on 140
' brief sfter committal
hearing or
200
inchudes hand-up
committal
Solicitor
Preparation fee ' 132 : 172 Flexible 116 .
. ' : after committal -
hearing
144
includes hand-up
committal
Instructing, up to 3 hrs 170 . 258 ' 158 No provision
MAGISTRATES COURT
SUMMARY TRIAL _
Solicitor Fee, one day trial 622 430 480 760
PLEA
Solicitor Court time, 3 hrs. _ 08 258 . - 311 224

Sources: Legal Aid Office (Queensiand) 1993, Scales of Fees in Legally Aided Cases; Legal Aid Commission of New South Wales,
received June 1994; Legal Aid Commission of Victoria 1993, Legal Aid Commission Handbook; Legal Aid Commission
Legal Aid Commission of South Australia 1994, Legal Services Commission Assignments Manual.

Notes:

QLD District Court Trial - Barrister™s fee includes preparation ($210}) and court time ($402).
' District Court Plea — Barrister's fee includes ($105) preparation and court time ($201).
Magistrates Court Summary Trial — So]icitor's fee includes $226 preparation, and pér day salicitor alone {$396).
Magistmte§ Court Plea — Solicitor's fee includes $110 preparation, and three hours solicitor ajone (3198).
NSW. District Court Trial — Lump sum fee system is used.
Magisirates Court fees based on $86 per hour. A preparation fee is not paid.
vIC District Court fees have been calculated at 80 per cent of the scale which is the actual fee paid.
8A District Court fees have been calculated at 80 per cent of the scale which is the actual fee paid.
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COMPARISONS WITH PRIVATELY FUNDED CRIMINAL MATTERS

A common view of practitioners is that the rates paid by the LAC in the criminal law area compare
unfavourably with what private clients are prepared to pay: in part, because it is possible to charge for more
_preparation time and, in part, because hourly and daily rates for private work are significantly higher.

The CJIC was unable to obtain any detailed records from practitioners to enable a systematic comparison of
the rates paid for private and legally aided work. Moreover, there appears to be no consistent approach to
the setting of the fees for private criminal law work. Solicitors interviewed by CIC staff asserted that fees
were determined on a case by case basis, with the overriding consideration being the client’s ability to pay.
Some of the approaches to the calculation of private fees by solicitors for criminal matters were:

. based on the LAC scale
* based on the LAC scale plus 20 per cent

based on the statutory Scales of Costs (for civil matters) for the Magistrates, District and Supreme
Courts

a fixed fee for preparation depending upon complex1ty anything from $2, 000—20 000 and an
hourly rate for attendance in court

an hourly rate for preparation and a fixed daily fee for attendance in court.
Hourly rates guoted included:
. $140--190 per hour for principals and partners

$100-150 per hour for employed solicitors

$80-110 per hour for law and articled clerks.

There appeared to be a more consistent approach to the calculation of fees for privately paying criminal
clients on the part of the barristers interviewed. Many of the barristers indicated that they estimated their fees
with reference to the “general market”, establishing the market rate by consultation with peers and negotiation
with solicitors. Generally, the counsel interviewed quoted fees per day between $1,000 and $1,500 for a
District Court trial. However, like the solicitors who were interviewed, most said that the client’s ability to

pay was a major consideration. '

Practitioners may well be correct when t.hey say that privately funded criminal law work is gencrally better
paid than legally aided work. However, the following points should be noted:

. In the criminal law area in particular, the LAC dominates the market for legal services, Few
practitioners are in a position to do substantial amounts of privately funded criminal law work for
the simple reason that there is not much of that type of work available. Hence it is erroneous to
assume that the rates paid by private clients in some way provide a better indication of the “true
worth” or “market value” of legal work than the rates paid by the LAC. -

~ Ifit was left to “the market” to determine rates for criminal law work without the intervention of the
LAC (in its capacity as the dominant purchaser of services) it is quite probable that the rates would
be below what they are now. Most defendants in criminal matters have only very limited resources
at their disposal and, if required to fund their own defence, would almost certainly pay less than the
LAC.
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¢ Arguably, in the final analysis, the only basis for determining whether fees are adequate is whether
practitioners are willing and able to provide an acceptable level of service at the rates offered by the
LAC. Clearly, there are still many practitioners willing to take on legally aided work, although many
others have dropped out of the market. Whether the service being delivered is of sufficient quality
is an issue which is addressed below,

It should also be acknowledged that many pracunoncrs indicated that thcy did not expect the LAC to pay the -
same rates as private chents

KEY FINDINGS — LEGAL AID COMMISSION FEE SCALES

. Since September 1988 trial fees paid to private practitioners by the LAC for prescribed
criminal matters have been increased by areund 60 per cent, or 40 per cent in real terms.

. The rate of increase for prescribed criminal law fees has generally been higher than for fees
-for civil and family law and non-prescribed criminal matters, but this is because prescribed
crime fees were historically low in comparison with fees for those other matters.

e _ To the extent that comparisons are possible, there is no indication that fees paid by the LAC -
are significantly below those paid by legal aid bodies in other Australian jurisdictions.

. LAC fees in the criminal law area are still substantially below those fees set by the LAC for
-+ civil and family law matters. On the other hand, there has been a very substantial tightening
of eligibility criteria for civil and family law matters. No such restrictions have been imposed
in relation to prescribed criminal matters and it is only recently that cutbacks have been made

in the area of non-prescribed criminal law.

e " Practitioners assert that fees for privately funded criminal law work tend to be substantially
~ higher than for matters funded by the LAC. However, the fees paid by private chents should
not be used as a benchmark for assessing the adequacy of LAC fees.

PAYMENT PRACTICES

The remuncration received by private practitioners from the LAC is a function not only of the fees formally
set by the LAC, but of the manner in which the rules relating to payment are administered. - Many
practitioners expressed concern about what they saw as the excessive bureaucracy and lack of flexibility
associated with the LAC’s payment practices and the perceived failure of the LAC to remunerate practitioners
for work which they considered was required in preparing cases. Unfavourable comparisons were made
between the current regime and that which had applied in the days of the PD. For example, a number of
practitioners cited problems with getting accounts approved for payment by the LAC. Many referred to ‘the
old PD days’ when they could ring the PD and ‘sort the matter out’ on the telephone. Now, some
practitioners argued, a great deal of time is spent dealing with correspondence and pro-forma letters. This
bureaucracy is considered to be highly annoying, especially when ‘you are being paid a pittance’. According
to one practitioner ‘you have to go through so many hoops to get them [fees] that it makes it more and more
" unattractive for practitioners to do Legal Aid work’,

There is no doubt that there has been a significant tightening of payment rules and practices by the LAC.
Moreover, the discretion to grant aid in borderline cases is now far less frequently exercised than in the past.
Traditionally, the LAC and the PD had been more flexible about paying private legal practitioners for
additional work performed in respect of a matter. The Ughtenmg of the guidelines which has occurred in
recent times is a response to:

. the LAC funding crisis
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. - the criticisms contained in the Trcasury;PSMC report (1991) of the extensive use by Ihe PD of
discretionary fees.

Under the new “provisional estimates scheme” introduced by the LAC, work performed outside of the
specified items for which payment has been negotiated at the commencement of each stage of a matter will
no longer be paid for by the LAC. This new scheme has been strongly criticised by private practitioners who
argue that the rules make no allowance for ‘the number or seriousness of the charges on the indictment, the
volume of depositions, the duration of attendances to take instructions, whether the charges have proceeded
on an ex-officio basis or any other variable or circumstance’.” For instance, one common complaint is that
the LAC will pay for only one visit with a client who is in custody, regardless of the seriousness or
complexity of the charges. :

It was argued by practitioners that more discretion is required, as the present fixed fee approach does not
adequately cover the preparation of complex matters. Only one practitioner reported having successfully
claimed an extension of aid for-a matter on the basis of it being cxtraordmary In the words of one
interviewee:

another major problem with the office is thelr inflexible attitude, especially in cases like rapes and indecent
dealings etc . . . They [LAQ officers] are really constrained by this pro-forma account system which in my view
does not allow appropriate discretion.

According to practitioners, the effect of the tightening of guidelines has been to substantially reduce the
amount of remuneration which they receive per LAC funded matter, Some support for this view is provided
by the LAC’s own figures. The LAC provided the CIC with figures for 1991/92 and 1993/94 detailing the
total amount of legal fees paid to barristers and solicitors and disbursements and the number of grants of aid
for prescribed criminal matters to which the payments applied. The data show that in 1991/92 the LAC paid
an average of $1,291.20 per grant, whereas in 1993/94 it paid an average of $1,079.30 per grant. The
1993/94 average payment represents a 16.4 per cent decrease in the fees paid to private legal practitioners
over a three year period. :

KEY FINDING — LEGAL AID COMMISSION PAYMENT PRACTICES

. In recent years, there has been a substantial t:ghtenmg of LAC payment gu:delmes and
practices,
. LAC figures indicate that these changes have contributed to a 16.4 per cent reduction between

1991/92 and 1993/94 in the amount of remuneration received per prescribed criminal matter
by private legal practitioners.

TRENDS IN THE USE OF PRIVATE PRACTITIONERS

Figure 4.1 shows the level of LAC expenditure, in real terms, on private practitioner payments and on salaries
and administration for 1983/84 through 1993/94. As this graph strikingly portrays, payments to private
practitioners rose significantly, in real terms, from $19.3m in 1988/89 to a peak of $32.1m in 1991/92.7

75 Affidavit of Andrew Boe dated 22 April 1993, p. 21 filed in the matter of Boe v Criminal Justice Commission.

7 Some payments to private praciitioners are made for duty lawyer service and advice, rather than for grants of aid. Duty lawyer payments
reached a peak, in real teims of a ittle over $1.3m in 1990/91. In 1993/94 they were just under $1m, Payments for advice peaked in 1990/91 -
at $1.25m (in real terms) and have since been vintually eliminated (the figure in 1993/94 was $58,000).
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Payments to private practitioners then dropped sharply to $22.4min 1992/93 and then to $18.5m in 1993/94,
Given the magnitude of this drop, it is not surprising that many members of the private lcgal profession have
formed the view that the funding of legal assistance in Queensland is in crisis,

The marked reduction in payments to private practitioners has not been matched by reductions by the LAC
in other areas. As shown in Figure 4.1 expenditure on salaries rose steadily from $8.2m (in real terms) in
1988/89 to just under $12m in 1992/93, and then fell slightly to $11.6m in 1993/94, This represented a net
real rise in salary expenditure over the period of nearly 41 per cent.” Administration expenditure increased
over the same period by a much smaller 15.5 per cent. By contrast, 1993/94 real expenditure on private
practitioners was slightly below the level of 1988/89,

40
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FIGURE 4.1 - LEGAL AID REAL EXPENDITURE BY
TYPE OF EXPENSE (1983/84-1993/94)

" Sources: Legal Aid Commission of Queensland n.d., Submission to the Treasurer of Queensland on Funding for Prescribed Criminal
Proceedings; Legal Aid Commission of Queensland, Annual Reports 1983/84-1992/93; Department of Justice and Attorney-General
information received 10 Angust 1694,

Notes:
1. Figures for the period l:lp to and including 1990/91 are for the LAC and PD combined.
2, Although the LAC commenced accounting on an acerual basis in 1990/91, all figures are based on cash transac_lions.
i I Large c#pital expenditure items are not included in total expenditure.
4 “Real Expcndimrg“ is expendil.un: indexed for inflation using the October—-December 1993 quarier as the base.
7 A modest amount of this increase can be attributed to an increase in the salaries of former PD staff, due to position reclassifications made at

the time of the merger in order to bring these positions into line with LAC pay rates. The rest of the increase is attributable to staff and general
wage increases.
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The dramatic decline in expenditure on private practitioners, back to the level of the late 1980s, was primarily
the result of a marked reduction in the overall number of grants of aid in the areas of family and civil law (see
Chapter 3). However, this trend has been exacerbated by a substantial tightening of payment guidelines (sce
above) and a shift towards a greater reliance on in-house work.

LAC figures on the assignment of grants of aid between private practitioners and in-house professionals do
not include data on grants of aid for prescribed criminal matters before the first full year of operation after
the merger. The percentage of grants of aid handled by the LAC in-house rose from 13 per cent in 1988/89
to 17 per cent in 1990/91.”® In 1991/92 the proportion rose to 21 per cent, due largely to the merger with
the PD, which historically handled a large number of matters in-house. The proportion further increased to
31 per cent in 1992/93 and remained at about this level in 1993/94.

The percentage of grants of aid for criminal law matters, including non-prescribed criminal matters handled -
in-house increased from 30 per cent in 1991/92 to just under 35 per cent in 1993/94. (Disaggregated figures
for prescribed crime and non-prescribed crime are not available.) The number of criminal law grants of aid
handled by the Brisbane Criminal Law Division (which handles a high volume of prescribed criminal matters)
has decreased by 18 per cent since 1991/92, but the number of criminal law grants handled in the regional
offices increased by 114 per cent in the same period.

The LAC’s move towards handling more matters in-house appears to have been largely a function of
organisational factors. It was difficult for an organisation with a substantial permanent staff to respond to
fluctuations in income by suddenly decreasing staff according to the economic climate. Instead, it was easier
for the LAC to deal with its revenue shortfall by reducing payments to practitioners. LAC management also
took the view that there was excess capacity within the organisation and that existing staff could be utilised
to handle a greater number of cases.

While there may have been good organisational reasons for the shift to more in-house work, the shift is
unlikely to have produced any efficiency gains. Accurate data are not available on the cost of assignment,
as opposed to handling matters in-house, but taken at face value there would appear to be some advantage
in using private practitioners. In 1993/94, for instance, private practitioners handled 70 per cent of all grants -
of aid approved by the LAC, but the direct cost of these grants was only 45 per cent of total LAC
expenditure.

In interpreting these figures it is important to note that:

. there may be significant qualltanvc differences bctwecn the grants of aid handled in-house and
assigned to private practitioners

some part of the LAC’s salary costs is attributable to activities not related to grants of aid handled
in-house :

the cost of grants of aid (being payments to private practitioners) assigned to private practitioners
does not include any administrative overheads incurred by the LAC in relation to these grants.

However, very significant amounts would have to be attributed to these other variables in order to close the
apparent gap between the cost of legal aid matters handled by private practitioners and those dealt with in-
house,

78 1t should be noted that at this time the LAC was not handling prescribed criminal matters.
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'KEY FINDINGS — EXPENDITURE ON PRIVATE PRACTITIONERS

. LAC expenditure on private legal practitioners rose signiﬁca‘ntly in real terms, from $19.3m
in 1988/89 to a peak of $32.1m in 1991/92. Expenditure then declined markedly to $18.5min
1993/94. ' _

. Private legal practitioner costs as a proportion of total LAC expenditure have declinéd from

62.2 per cent in 1991/92 to 48.6 per cent in 1993/94.

. The decline in expenditure on private legal practitioners after 1991/92 has been due primarily
to a reduction in the overall number of grants of aid approved and, secondarily, to a greater
proportion of matters being handled in-house by the LAC,

. Private legal practitioners bore virtually the full force of the expenditure cuts imposed by the
LAC in 1992/93 and 1993/94. On the other hand, practitioners were the main beneficiaries
of the expansion of legal aid services in the late 1980s. :

. The shift to a greater reliance on in-house work appears to have been driven by
organisational imperatives, specifically the difficulty of reducing staffing levels and the desire
of the LAC to increase in-house productivity. It is doubtful that the shift has produced any
efficiency gains for the LAC, -

THE IMPACT OF LEGAL A1p COMMISSION FUNDING CHANGES ON
PRIVATE LEGAL PRACTITIONERS : - :

As described in Chapter 3, the late 1980s and early 1990s saw a dramatic growth in LAC/PD revenue and
the consequent expansion of services. During this period, the LAC/PD employed the services of private legal
practitioners to increase service levels when revenue levels and demand outstripped their. ability to service
clients using in-house staff. This arrangement allowed the LAC/PD to quickly adjust service levels to
respond to fluctuations in revenue and demand without varying in-house staffing levels.

As the legal aid industry grew during the 1980s, there developed private legal practices which specialised in
legal aid work, mainly in the areas of family and criminal law.” These practices were substantially reliant
‘on the legal aid system for income. This new financial relationship between the LAC and sections of the
private profession was sustained without any significant problems until the LAC began to experience budget
problems towards the end of 1991/92. Since then, as indicated, private practitioners have borne virtually the -
full force of the LAC’s economic “belt tightening””, with outlays on private practitioners falling by 40 per cent
in two years. As payment guidelines fightened, some practitioners undertook more legal aid work to
compensate for declining returns per matter. This further increased the financial dependence of thesé

practitioners on the LAC, making them even more vulnerable to the LAC’s expenditure reduction measures. |

The changes introduced by the LAC to deal with its financial difficulties have had a significant effect on the
income of those legal practitioners who continue to provide services on behalf of the LAC to defendants in
criminal matters. Predictably these changes have damaged relations between the two bodies. '

7 In the ctiminal law atea patticularly, the percentage of paying clients is gmérally low in private legal practice.
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Ofthe practitioners interviewed, it was the solicitors who were most critical of the rate of remuneration for
legal aid work. It was widely asserted that it was virtually impossible to survive solely on legal aid work.
Some practitioners said this could only be done by doing great volumes of legal aid work, which necessarily
means working long hours. One practitioner stated:

Becanse I do a volume of work in legal aid crime, I can make it work to pay in my office. However, I can do
that because I employ legal clerks who work until eight or nine o’clock at night. I’ not sure that T'll be able
to afford to continue to employ them once they are finished their clerkships.

It is generally acknowledged that those practitioners who handle large numbers of legally aided matters have
workload demands which may require their attendance in several courts on any day. It appears that
sometimes this level of workload results in “double booking” of court appearances, 1.¢. having matters listed
for hearing or mention in more than one court at the same time. Matters must then be “stood down” or -
delayed until the solicitor has concluded his or her appearances in the other courts. This situation creates
delays in the courts. It also raises concerns about how adequately practitioners with such large workloads
are able to prepare and present cases. :

Some practitioners said that the only way to make ends meet was to subsidise legal aid work through
commercial litigation and private paying clients. Many asserted that without such work there was no way
their firms could survive on legal aid fees. These practitioners suggested that they only continued to do legal
aid work because of a philosophical commitment, Several practitioners said that while they were generally
satisfied with the current Scale of Fees, they were concerned that there was a range of matters for which no
payment was allowable under LAC guidelines. Other practitioners indicated that they no longer do LAC
funded work, with a member of one firm stating: *This firm made a decision that it was not financially viable
to do legal aid, and in fact would cost the firm’,

Relations between the LAC and private legal practitioners have been further strained by the manner in which
the LAC has communicated some of its decisions to the profession. For instance, several criminal law
practitioners told CJC researchers that in 1994 the LAC decided to increase the in-house criminal law
caseload by 500 cases with virtually no forewarning, The effect of the changes announced by the LAC was
to reduce the incomes of practitioners who relied primarily on legal aid work by about 20 per cent until the
LAC reached its designated number of in-house files. Private legal practitioners were unclear as to the basis
of the LAC’s decision to increase in-house case numbers and there appears to have been no consultation prior
to the announcement, even though the decision had the potential to dramatically affect the incomes of those
practitioners. Arguably, it is not good business practice for the LAC to manage relations with its “suppliers”
in this fashjon. : .

At the same time, there appears to be a general lack of appreciation on the part of some of the private legal
practitioners interviewed of the financial circumstances of the LAC and its responsibility to introduce realistic
measures to respond to the funding constraints. The LAC has su ggested that, to at Jeast some degree, this
attitude has contributed to the strained relations-between the two. The LAC, for its part, has indicated that
it is sensitive to the situation of members of the private legal profession and is developing strategies,
including consultative mechanisms, to improve relations.

IMPLICATIONS FOR QUALITY OF SERVICE PROVIDED

There is no doubt that the situation described above could potentially have serious consequences for the
quality of services provided in LAC funded matters. Practitioners who depend primarily on the LAC for their
income have found profit margins being squeezed as payment guidelines have been tightened and funding
has been cut back. These practitioners have, in turn, taken on more matters to achieve greater economies of
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scale, This has created a situation where there must be a temptation for some practitioners to “‘cut corners™
in the preparation of cases, especially as the LAC does not engage in any systematic quality control
(s¢e Chapter 6). In addition, as discussed above, the heavy workloads of some practitioners may have
adverse consequences for the administration of the criminal courts as a whole.

The Bar Association of Queensland submitted that ‘because of a lack of funding, matters are often under
prepared’ (submission, 29 July 1993). Various practitioners interviewed by CJC researchers also expressed
concern about the quality of the service being provided in some LAC funded criminal cases. For instance,
one practitioner, when asked whether he had been involved in a case where an injustice occurred because a
person was not adequately aided, stated:

It happens regularly. No matter how motivated you are to do a proper preparation [for a trial] for $350, the
fact is you just don’t do it. ' . o

A number of practitioners supported this view, suggesting that compromises are made in the preparation for
trial of LAC funded cases because the preparation fees are so low. However, the vast majority of the
solicitors interviewed did not agree with this statement.  Almost all stated that they committed the same
amount of effort to the preparation of legally aided matters as to private matters, although in many cases they
were not paid for the work which they saw necessary for the proper preparation of the case. Most were of
the view that injustices did not occur, because in the words of one practitioner ‘at the end of the day we do
what has to be done, whether we get paid for it or not’.

The issue of the adequacy of preparation fees was also canvassed in some of the submissions received. For
example, the Far North Queensland Defence Lawyers Association, in its submission, stated:

Despite the conscientious efforts of the practitioners in this Association . . . there has to be a limit to the amount
of preparation which can possibly be done in order to prepare a matter for {rial. These constraints are imposed
by simple economics. With the best will in the world one cannot expend too much time on a particular matter
at the rate of pay involved [at LAC rates] because the result will be that one cannot pay the rent. That being
the situation, there must be cases which could be better prepared . . . In other words the fees currently paid
really only cover expenses. This is not the way such funding should be structured. - The long and the short of
it is that a proper conscientious job cannot be done at the rates which are currently paid. Examples are
available wherein further inquiries may have provided evidence in support of an accused’s version but have
not been undertaken because of the costs involved. '

Tn addition, many practitioners expressed concerns about the justice implications of the restrictions by the
I.AC on the availability of funding for committals and the strict application by non-legally trained LAC staff
of merit tests for applications of aid to defend charges in the Magistrates Court.

However, it must be emphasised that no-one who was interviewed or made submissions provided the CIC
with concrete examples of specific cases where the quality of the service provided to LAC funded clients by
themselves or other practitioners had been less than acceptable. The LAC was also unable to provide the CJC
with any information bearing on this issue because, as indicated, the LAC currently does not monitor in any
systematic way the quality of service being provided by private practitioners in criminal law matters.
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KEY FINDINGS — IMPACT OF LEGAL AID COMMISSION FUNDING CHANGES ON
PRIVATE LEGAL PRACTITIONERS

Over the last decade or 50 there has developed a group of practitioners, especially in the area
of criminal law, who have become largely dependent en income from the LAC. .

These practitioners have been particularly affected by the tightening of LAC payment
guidelines, reduced flexibility in the administration of these guidelines, and the recent moves
by the LAC to handle more matters in-house.

The CJC was not given any concrete evidence that private practitioners funded by the LAC

are providing an inadequate level of service in relation to criminal law matters. However, a
situation has developed where there are increasing pressures on practitioners to “cut corners”
in some cases, especially in the absence of any systematic monitoring by the LAC of the quality
of service being provided.

SUMMARY OF KEY FINDINGS
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. The key findings of this chapter may be summarised as follows:

LAC fees, particularly for prcscn'bed crime work, have increased signiﬁcantly since the late 1980s.

The fees paid by the Queensland LAC are roughly in the middle of the range, comparcd with those
paid by legal aid bodies in other jurisdictions.

In recent years there has been a significant tightening of LAC payment guidelines, which has led to
a reduction in the remuneration per legally aided matter received by practitioners.

LAC expenditure on private practitioners rose significantly in real terms until 1991/92 and then
dropped by over 40 per cent in the ensuing two years. Private practitioners bore virtually the full
force of the expenditure cuts imposed in those years.

Thc LAC s now handling a greater proportion of matters in-house due to the difficulty of reducing
staffing levels and a commitment on the part of management to increasing in-house productivity.

At this stage, there is no evidence that in- housc work is more efficient than briefing-out on a
'cost-per-matter basis.

Over the last decade or so there has developed a group of private practitioners, especially in the area

of criminal law, who receive the bulk of their income from LAC funded work. This group has been

adversely affected by the LAC’s cost reduction measures and by the move to handle more matters
in-house.

A situation has develoPed where some practitioners find themselves under increasing pressure to
reduce the level of service which they provide in LAC-funded matters, particularly inthe absence of
any systematic quality control monitoring by the LAC .
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CHAPTER 5
THE OFFICE OF THE DIRECTOR OF PUBLIC
PROSECUTIONS: FUNDING AND WORKLOAD

INTRODUCTION

This chapter examines issues relating to the funding, workload and performance of the DPP. The chapter: .

]

presents data on revenue, expenditure and workload trends for the DPP over the last eight financial
ycars

'comparcs the structure, funding and workload of the Queensland DPP with that of prosecuting

authorities in other Australian jurisdictions
compares funding trends for the LAC and the DPP -
presents information on the DPP’s briefing out practices

discusses issues relating to the quality of service provided by the DPP,

The chapter is substantially shorter, and the analysis less complex, than the preceding discussion of the
LAC’s financial situation. This should not in any way be interpreted as indicating that the CJC regards the
DPP as a less important organisation. It is simply that funding arrangements for the DPP are much more
straightforward, The DPP is funded out of consolidated revenue on the same basis as most other State
Government activities: there is no need, for instance, to take account of the vagaries of statutory interest, or
to unravel the complexities of a Commonwealth/State funding agreement. The DFP also performs a less -
diverse array of functions than the LAC, its work being largely restricted to the area of prosecuung cnmmal
cases in the higher courts, - _

REVENUE, EXPENDITURE AND WORKLOAD TRENDS

REVENUE AND EXPENDITURE TRENDS

Figure 5.1 shows trends in DPP nominal and real revenue and nominal expenditare, from 1986/87 (the first
full year of operation of the DPP) to 1993/94. Not surprisingly, given the funding basis of the DPP,
expenditure in most years virtually matches revenue, with the exception of 1987/88 when expenditure was
below budget by $809,000, or 15 per cent.
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= REAL REVENUE =—— = EXPENDITURE

oo
1 M

Dellars (Miitions)

1986/87  1987/88  1988/39 19890 1990/91 199192 199293  1993/94

FICURE 5.1 - OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS NOMINAL AND REAL
- REVENUE AND NOMINAL EXPENDITURE (1986/87-1993/94)

:  Unpub. information received from the Director-General of the Department of Justice and Attomey-General Tuly 1994; revente and
expenditure figures for 1986/37-1988/89 from the Queensland Administraion of Criminal Justice Review Committee 1993,

Appendix 19,

A revenue figure was not available for 1989/94; therefore it was assumed revente equalled expenditure in ihat year.
The expenditure figure for 1992/93 excludes $199,000 expended on salasies in the Special Prosecutor’s Office.

Revenue for 1993/94 excludes revenue of 51,311,100 received for property maintenance. An amount of $1,311,129 was 'actumlly
expended. Liability for this itern had previously been the responsibility of the Department of Administrative Services. -

Real revenue was mlculaled by using the Brisbane Consumer Price Index figures for December 1993,

Figure 5.1 shows that between 1986/87 and 1988/89 DPP real revenue actually fell by 11 per cent, even
though there was a substantial increase in the number of depositions received by the DPP (see below). The
drop in real revenue appears to have been due to the DPP spending less than its budget allocation in 1987/88,
with the result that revenue for the following year was reduced by $630,000. However, after 1988/89 real
revenue increased every year, with particularly large rises in 1990/91 and 1991/92, By 1993/94, rcal DPP
revenue was 84 per cent higher than it had been in 1988/89 and 64 per cent higher than in 1986/87.

The bulk of the additional revenue received by the DPP has been expended on additional staff. This is to be
expected, given that the DPP handles almost all of its work in-house. As shown by Table 5.1, between 1989
and 1994 the overall establishment increased by 72 per cent, with the number of legally qualified staff
(i.c. prosecutors and other legal officers) nearly doubling. The greatest percentage growth was in the category. .
of “other legal”, consisting predominantly of solicitors employed in the preparations area. :
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TABLE 5.1 - STAFFING LEVELS OF THE OFFICE OF THE DIRECTOR OF PUBLIC
PROSECUTIONS (1989-1993)

YEAR | DIRECTOR/ | CROWNPROSECUTORS OTHER " OTHERS ACTUAL

DePUTY LEGAL STAFF

OF PROS’NS Brisbane . |  Regions TOTAL
1989 3 23 8 1 58 93
1990 2 20 6 12 60 100
1991 2 23 1 19 71 126
1992 2 25 11 16 79 133
1993 2 25 11 16 7 | 13
1994 2 2 | 10 28 9 160

Sources: Data for 19821992 from Queensland Administration of Criminal Justice Review Commitiee 1993; data for 1993-1994 frem personal
communication from the Office of the Director of Prosecutions 30 March 1995,

Naote: Staff figures do not include staff on extended leave or secondment but do include temperry appointments.

WORKLOAD TRENDS
The Director of P_L'iblic Prosecutions, Mr R, N, Miller QC, in his submission to the CJ C,_ acknowledg_ed that;

An analysis of budgets and expenditures since 1989 discloses a sxgmﬁcam increase in gros.s expenditure, This
represents a significant commitment by the government during a period of economic difficulty when overall
public service growth was being minimised (Director of Prosecutions 1993).

However, in his submission the Director also stated that ‘the increase in gross funding did not translate
directly into sufficient resources to allow the DPP to adequately meet its core function of dcalmg with the
workload in the superior courts’. This was becausc

!

. the post-1989 increases in funding were from ﬁvcry low and inadequate base
. the general workload of the DPP has grown substantially since 1989
* some of the additional funding received after 1989 was dedicated to new obligations arising as a

result of legislative change or policy decisions (for instance, the introduction of proceeds of crime
legislation, the establishment of the CJC and the development of scxual offence protocols).

In relation to the first of these factors Price Waterhouse Urwick, in their 1989 report on the DPP, observed
that: ‘the ODP [DPP] — as with other State Government sub-departments — is being asked to achieve more
with fewer resources’ (p. 20). However, Price Waterhouse Urwick emphasised that the problems encountered
by the DPP were not attributable simply to under-resourcing:*

While recognising the resources problem, in balance though, we find there has been a neglect of fundamental
management practices within the ODP [DFF] which has its realisation in the generally held acknowledgment
by all parties to the criminal justice system — including the ODP [DPP] - that the ODP [DPF] is not
performing its vital role either effectively or efficiently. (p. 20) .

8 Similar views were expressed by the PSMC (1991} and Treasury (1993), in their respective reviews of the DPP.
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The second argument advanced by the Director is that DPP workload has increased at a greater rate than
funding, The most readily available and reliable measure of workload trends is the number of depositions
received by the DPP. This covers all matters committed to the higher courts from the Magistrates Court, plus
a number of ex officio indictments (393 in 1993). Most depositions are finalised as trials or sentences,
although discontinuances, or “nolle prosequis”, are also reasonably common,

Figure 5.2 shows that the number of depositions received by the DPP increased by 83 per cent between
1986/87 and 1993/94 from 3,420 to 6,260, with the greatest growth occurring in the last three years, As
noted in Chapter 3, this increase has been substantially greater than the rate of population growth in
Queensland over the same period. Hence the number of depositions per 1,000 population rose from 1.28 in
1986/87 to 1.92 in 1993/94. On the limited information available, it would appear that the increase in
workload has primarily been in prosecutions for property crime offences, robbery and serious assault.

=——u TRIALS v SENTENCES == - DEPOSITIONS

(Thousands)
NN
i

[T
[l

1986/87  1987/83  1988/89 198990  1990/91 199192 100293  1993/94

FIGURE 5.2 — OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS .W_ORKLOAD, TRIALS,
SENTENCES AND DEPOSITIONS (1986/87-1993/94)

" Sources: Director of Prosecutions Queensland, Annual Reports 1986-1994; additional information provided by personal communication with-
Office of the Director of Public Prosecutions December 1994 and March 1995, '

Note:  The DPP calculates workload statistics on a calendar year. In order to present workload statistics on a financial year basis, the totals for
each year have been divided in half, then halves from adjeining years have been combined.  Adjusting calender year figures to fi nancml
year figures may introduce small ecrors in annual totals bit dogs not involve any overall distortions.

Figure 5.2 also shows trends in the number of trials and sentences conducted between 1986/87 and 1993/94..
It is apparent that the growth in trials has been somewhat less rapid than the growth in sentences. According
to statistics compiled by the DPP, the number of trials increased over this period by 64 per cent as opposed
to a 93 per cent increase in sentences. This was due to a reduction in the proportion of defendants pleading
not guilty, However, it is not possible to say whethér the reduction in the proportion of matters going to trial
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has had a significant impact on the overall workload of the DPP. Much depends on whether guilty pleas are
identified at a relatively early stage, or only after a matter has been prepared for trial.* It was also suggested
to the CJC that while a smaller proportion of matters may be going to trial there has been an increase in the
length and complex1ty of trials, However, no data are available to support thls assertion.

Another factor which unpacts on the overall workload of thc DFP is the number of appcals in which the
Crown® appears, These appearances are mostly in response to an appeal by the accused against conviction
or sentence, although in around 10-20 cases a year the Crown itself initiates an appeal against sentence. In
1989, the DPP appeared in 250 appeals in the Court of Criminal Appeal, of which 68 were appeals against
conviction and 182 were appeals against sentence. In 1993, 440 appeals were heard in the Court of Appeal,®
of which 150 were appeals against conviction and 290 were appeals against sentence. This represents an
increase between 1989-1993 of 76 per cent in the number of appeals heard in the Court of Criminal
Appeal/Court of Appeal and a 121 per cent increase in the number of appeals against conviction. However,
while these are very large increases in percentage terms, it must be emphasised that the increase was from
a low base and that appeal work makes up only a small proportion of total DPP workload.

The Director also submitted that, in addition to the increase in the DPP’s mainstream workload, the DPP has
been required to take on substantial additional functions over the last few years. For instance, the DPP has
adopted a policy of consulting with victims of crime before important decisions are made in relation to
proceedings for those crimes; it provides assistance with criminal compensation applications to a small -
~ number of claimants who are not eligible for legal aid; and has recently participated in the development of
protocols in relation to sexual offences against women. In addition, the DPP provides advice in relation to
investigations by the Queensland Police Service and CIC, now appears for the Crown in appeals from the
Magistrates Court, prosecutes breaches of community orders under the Penalties and Sentences Act 1992
and routinely takes action in the superior courts under proceeds of crime legislation.®* The CJC acknowledges
that these additional functions have added to the workload of the DPP, but does not have ihe information
which would enable it to quantify the impact of theése changes.

FUNDING PER MATTER

In analysing funding trends, the key issue is whether increases in DPP resources have kept pace with the
increases in workload. The best available measure for this purpose is real revenue per deposition. Although
“depositions received” does not provide a complete measure of DPP workload, it does cover the main areas
of activity. As previously discussed, the reason for using redl as opposed to nominal revenue is to take
account -of the impact of inflation, '

Figure 5.3 shows real revenue per deposition received for the eight financial years between 1986/87 through
1993/94. As noted, between 1986/87 and 1988/89 total real revenue fell at the same time as the number of
depositions received was increasing, resulting in an overall drop of 27 per cent in real revenue per deposition.
Real revenue per deposition then rose by 32 per cent between 1988/89 and 1991/92 from $1,324 1o $1,744,

- before falling to an estimated $1,620 in 1993/94. Overall, real revenue per deposition in 1993/94 was 10
per cent below its 1986/87 level, but around 23 per cent above what it had been in 1988/89.

Bl Thereisa generally held view that the pmp(;nion of “late” pleas of guilty is unduly high. See the Queensland Administration of Criminat Justice

Review Commitiee (1993, pp. 34-37).

32_ Appeals are conducted by the DPP on bchalf of the Crows.

B om 1992 the Court of Criminal Appeal became the Court of Appeal

¥ The number of proceads of crime ofders obtained has ranged from 70 in 1991 to 100 in 1992 to 67 in 1993. In 1993, 340 breaches of
community-based orders were refemred to the DPP. There were 77 appeals delermined by the District Court in 1993 (Director of Prosecutions
(Queenstand) 1994, Annual Report 1994}, o :
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COMPARISONS WITH OTHER JURISDICTIONS

In the DPP’s 1989 annual report the then Director of Prosecutions, Mr D. Sturgess, compared workload and.
expenditure data for prosecuting authorities in Queensland, New South Wales and Victoria, in order to show
that the Queensland body was substantially under-funded (pp. 12-13; referred to in a submission to the CJIC
by the current Director, Mr R. N. Miller QC 1993). That same year, the Price Waterhouse Urwick report
presented data showing that prosecutors employed by the Queensland DPP were remunerated at rates
substantially below those paid to their counterparts in other Australian jurisdictions.

As documented above, since 1989 the funding and staffing position of the DPP has improved substantially.
~ To obtain more up-to-date comparative information, in mid-1994 the CIC wrote to each State DPP and the
Commonwealth DPP, secking data on such matters as: the functions carried out by their offices, workload
- measures, budgetary arrangements and expenditure levels, office structures, and salaries paid to legal staff.

- The information obtained through this process is summarised in Appendix 4, Probably the most importa;nt _
conclusion to be drawn from the exercise is that interstate comparisons of the workloads and ﬁmdmg of
prosecution authorities are extrcmely problematlc ThlS is because:

. The agencies differ substantially in -Lhe type of work which they undertake. For instance, the New
South Wales Office of the Director of Public Prosecutions is responsible for the conduct of all
committals in that State, whereas in South Australia, Queensland and Western Australia the Office
of the Director of Public Prosecutions is rarely involved in matters at this level. Summary
prosecutions account for a large proportion of the work of the Commonwealth Office of the Director
of Public Prosecutions but are undertaken only occasionally by State-level bodies. There are also

- substantial differences in the amount of appellate work handled by the different organisations. For
example, in Victoria — a system in which there is a very large summary jurisdiction — the Office of
the Director of Public Prosecutions handled 2,340 appeals against magistrates® decisions in 1992/93,
By contrast, in Queensland in 1993 the DPP handled only 517 appeals from lhe Magistrates and

District Courts combined.

. Agencies differ oonsidcrably in their use of private practitioners. For example, in Victoria virtually
all trial work is briefed out to the private bar, whereas in New South Wales all matters are handled
in-house.

. Officers desi gnated as “prosecutors” do not necessaﬁly undertake the same type of work in each

jurisdiction. These differences make it very difficult to compare salary levels.

e Thematters handled by the agencics vary considerably in length and complexity as illustrated by the

difference in average trial lengths. In New South Wales in 1990, the average length of a District

Court trial was estimated to be ‘just over four days’ (New South Wales Bureau of Crime Statistics

and Research 1992, p. 3). By contrast, in'1992/93 the average length of a District Court trial in

. Brisbane. was only 2.4 days (unpub. data prowdcd by the Supreme and District Courts
Administrator).

. It is unclear whether the different agencies have used the same countmg rules to detenmne lhe
number. of mattcrs which they process.

Notwithstanding these very substantial comparabili‘ty problems, there is some limited support for the view -
that the Queensland DPP has not been as well funded as prosecuting authorities in other jurisdictions. A
rough comparative measure of workload can be obtained by adding together the number of higher court
prosecutions, summary prosecutions, committal hearings and appeals conducted by each prosecuting
authonty and dividing this figure into thc total budget for the agency. On this measure, in 1992/93 the
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Queensland DPP had by far the lowest expenditure per matter of any of the States: $1,560 per matter
compared with $3,050 in South Australia, $2,660 in New South Wales and $3,360 in Victoria. A related
measure, for those agencies which do the bulk of their work in-house, is the number of matters disposed of
per employed prosecutor/legal officer. In Queensland there were 96 matters per officer, compared with 38
in South Australia and 51 in New South Wales. The main limitation of both measures, of course, is that they
give no weight to inter-jurisdictional differences in the complexity of matters handled and the range of other-
functions which are carried out. Also, comparisons based on fotal matters processed do not account for the
fact that some types of work (such as trials and higher court appcals) are substantially more time consummg _
than other activities (such as hand-up committals and scntcnccs) '

In relation to salary levels, it is evident that prosecutors employed by the New South Wales and
Commonwealth Offices of the Director of Public Prosecutions are generally paid more than prosecutors
employed by Offices of the Director of Public Prosecutions in Queensland, South Australia and Western
Australia.® However, on the limited information available it is not possible to rank Queensland in terms of
‘these other two States. There appears to be much less inter-jurisdictional variation in T.hc salaries paid to legal
officers. -

' KEY FINDINGS — INTER-JURISDICTIONAL COMPARISONS

It is extremely difficult to compare prosecution authorities across jurisdictions, because
agencies differ markedly in their structure and the range of functions they perform. The
Queensland DPP appears to receive less funding, on a pro rata basis, than other prosecuting

" authorities. However, in the absence of more detailed information about the range and
complexity of matters handled by the different agencies, and the counting rules which they
employ, such comparisons should be regarded with extreme caution.

COMPARISONS WITH THE LEGAL AID COMMISSION

During the course of its inquiry, one argument put to the CJC was that, in a fair systém of funding, the DPP
and the LAC ought to be able to devote roughly similar resources to each case. In practice it is extremely
difficult to establish whether such parity exists, given that neither the DPP nor the LAC can provide accurate
data on precisely how much they spend on prosecuting/defending higher court criminal cases, as opposed to
discharging their other functions. This problem aside, it should not necessarily be assumed that each agency
~ ought to be funded on a similar basis. On one argument, the prosecution requires more resources because
it has the responsibility for proving the charges, whereas all that the defence must do is raise a reasonable
_doubt. On another view, however, the defence deserves more resources because it must counter the “full - .
might of the State”. Depending on which of these views is accepted, quite different conclusions could be
reached about the relative adequacy of funding, Even if these technical and conceptual problems could be
resolved, the information obtained would not establish whether funding for either agency was sufficient to
enable them to discharge their functions adequately. Thus, it is easily possible to imagine a situation where
there was a “balance” between the funding of the two agencies, but there was an unacceptable risk of -
miscarriages of justice occurring because neither side had adequate resources to prepare matters properly.

85 Victoria is not included in this comparison as the great bulk of court appearance work is briefed out to the private bar.
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To the extent that comparisons between the two agencies are possible, th'ey show the following:

«  Between 1986/87 and 1990/91, DPP real revenue increased by 14 per cent, compared with an
increase in total LAC/PD revenue of 23 per cent and an increase specifically in PD revenue of
approximately 20 per cent.* After 1990/91 DPP real revenue continued to increase steadily, whereas
LAC real revenue fell. Over the entire period DPP real revenue increased by 64 per cent, compared
wn.h a 35 per cent rise for the LAC.

e In 1991/92-1993/94 average DPP real expénditure per deposition was $1,670. By comparison the

LAC’s average estimated real expenditure per prescribed crime grant was $1,360.5’ However, these
-figures do not necessarily show that the DPP spent more per case than the LAC, as some part of DPP
revenue was spent doing work not directly related to the processing of depositions,

. Between 1990/91 and 1993/94, the LLAC’s estimated expenditure on prescribed criminal matters .
increased by about 10 per cent whereas DPP expenditure, the great bulk of which was related to
higher court prosecutions, increased by 44 per cent. '

KEY FINDINGS — INTER-AGENCY COMPARISONS

. Since 1986/87, DPP fundmg has increased at a greater rate than LAC fundmg, but thls may
have been from a lower base.

. Since the merger of the LAC and PD in March 1991, DPP total expenditure has increased at
a greater rate than LAC expenditure on prescribed criminal matters, -

. Given the limited data available, it is not possible to say whether one agency spends more than
the other per higher court criminal matter.

BRIEFING OUT PRACTICES

In contrast to the LAC, the great bulk of the DPP’s work is handled in-house. In 1993/94 the DPP budgeted
for $351,000 in briefing out costs and spent $426,000, representing 4.3 per cent of the total budget of the
DPP. The DPP expects to spend close to $600,000 on briefing out in 1994/95 (unpub. information provided
by DPP, March 1995). In 1993, the most recent year for which data are available, private practitioners were
briefed to appear in 74 higher court trials — six per cent of all tnals conducted by the DPP —and 30 sentence
matters (DPP 1994, p. 67).

Due to the very .hﬁutcd use of pﬁvate counsel by the DPP, there are few, if any, practitioners for whom the
'DPP is a primary source of income. Nonetheless, many of the pracntloners mter\flewed were highly critical
of the briefing out practices of the DPP, These concerns related to :

. the perceived inadequacy of the fees paid by the DPP relative to those paid by the LAC

. ~ the DPP’s practice of “late briefing”.

8 DD revenue is recorded separately only until 21 March 1991, when the LAC and PD merged. For the purposes of calculating the percentage
change in annual revenue, PD revenue for the first nine months of 1991 was extrapofated to the full year.

Estimates of the proportion of the LAC budget spent on prescribed criminal matters were provided to the CJC by the Director of the LAO of
. Queensland in correspondence 23 January 1995. As discussed in Chapter 3, these estimates are approximate only, but no other information
is ava:labie for comparative purposes.
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As is apparent from Table 5.2, LAC fees for preparation and appearance at frial or sentence are about one
third above the fees paid by the DPP, and for some other matters are substantially higher. The practitioners
interviewed were adamant that these differences do not reflect variations in the work required to prosecute
rather than defend. In fact, many were of the view that there was more work involved in a prosecution
~ because the brief was not as well prepared as a legal aid brief and was often received the afternoon before
the trial (see below). The practitioners also pointed out that the DPP does not pay for a conference with
witnesses unless a special application is made to the Director for payment, whereas the LAC pays a standard
$94 for a conference with witnesses. A further complaint was that the DPP does not pay for negotiating with
the defence, whereas the LAC pays $94 for negotiating with the Crown. The practitioners considered that
conferences with witnesses and negotiations with the other side were equally mponant regardless of whether
counsel was representing the Crown or the accused.

TABLE 5.2 = COMPARISON OF FEES PAID BY OFFICE OF THE DIRECT_OR QF PUBLIC
PROSECUTIONS AND LEGAL AID COMMISSION '

DISTRICT COURT
LAC EXCEEDS
ITEM DPP LAC - - DPP
$ $ %
Fee on brief . 465 - 612 32
Refresher _ 305 402 32
Additional Accused . 25 105 1,124
for entire trial | preparation and first day only
_ 201
per day
Plea of Guilty : 230 306 33
Mention 28 77 175
SUPREME COURT
o | LACExcEEps
ITEM DPP LAC - DPP
$ $ %
'Fee on brief 660 e 876 33
Refresher _ 420 . 556 32
Additional Accised 45 160 873
' for entire trial preparation and first day only
- 278
_ per day
Plea of Guilty | 330 438 33
Mention s 36 9% 161

Sources: Information provided by LAC and DPP.
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The other majof concern of practitioners was that matters were often not briefed out to counsel until the day |
before the trial, sometimes as late as the aftemoon beforc, thereby makmg it very difficult to adequately
prepare cases prior to trial, .

Late briefing was a common practice at the time these interviews were conducted (Queensland Administration
of Justice Review Committee 1993). However, the CJC understands that the DPP has now taken some steps
- to address this problem and that since mid-1994, it has been the practice for most matters to be briefed out
- at least 10 days pnor to the listed trial date (see Chapter 6)

KEY FINDINGS — QFFICE OF THE DIRECTOR OF PUBLIC PROSEC UTIONS. BRIEFING
Ouvr PRACTICES :

. In contrast to the LAC, only a small propomon of cases are briefed out by the DPP to pnvate
legal practitioners.
. DPP briefing out fees are substantially below those paid by the LAC,

QUALITY OF SERVICE PROVIDED |

As discussed in Chapter 1, a central issue is whéthcr the DPP’s funding has been sufficient to enable the
organisation to provide a reasonable quahty service. In his submission (1993) to the CIC, the Director stated
that A :
The view of the Office is that additional staff and resources are necessary if it is to meet its obligations to the
courts and victims of crime and to prepare and prosecute offences at a necessary level of effectiveness.-

The Director also noted that:

The heavy case loads carried by légal staff mean that insufficient time is devoted by senior oﬁ"lceré to -
management, supervision and training. An effective system of supervision and guality control is necessary to
ensure that charges are correct, cases are properly prepared and full and early disclosure occurs.

In the view of the Crown Prosecutors Association of Queensland: -

The office of the Director of Prdseéulions should be a dynamic, well-resourced agency which operates at a
level equal to, if not higher than, equivalent-agencies around the country and the best private law firms.
Regrettably, this office falls considerably below that standard, despite the best efforts of its dedicated staff
(1993) .

On occasions, the performance of the DPP has also been the subject of adverse public comment by members
of the judiciary. For example, Mr Justice Demack of the Supreme Court made the following remarks in a
1994 case, in which an adjournment was necessitated because the DPP had failed to provide material to the
- defence sufficiently in advance of the trial:

Regrettably it seems that part of the Ofﬁcé or part of ﬂmse who support the Office of Director of Prosecutions
is hopelessly under-resourced and proper preparation of trial of criminal cases is not happening. (tra.nscnpt,
R v Scriven and Cook, Rockhampton, 19 April 1994)
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It appears to be generally accepted that while the performance of the DPP has improved considerably since
the 1980s, there are still substantial shortcomings in the day to day operations of the organisation, which, in
turn, impact adversely on the operation of the rest of the criminal justice system. These problems have been
documented in a series of reviews, of which the most recent was the report of the Queensland Administration
of Criminal Justice Review Committee (1993). This report provided a comprehensive blueprint, much of
which has not yet been implemented, for the re-structuring of the DPP and of the criminal case management
process generally (see Chapter 6). As indicated above, the Director himself has also openly acknowledged
that there are areas in which the performance of the DPP could be substantially improved.

Although it appears to be generally accepted that there are problems in the operation of the DPP, it is a matter
of some conteption whether this is primarily due to inadequate funding — as is the view of the Director and
the Crown Prosecutors Association and, apparently, some members of the judiciary — or whether the problems
are more the result of the structure of the DPP, its internal management practices and inefficiencies in the
wider criminal justice system, The various reviews which have conducted of the DPP have inclined more
towards this Iatter view. While the reviews have recognised the need for some additional funding of the DPP,
they have recommended relatively modest, targeted increases, rather than large-scale changes to the funding
base. It is very difficult to disentangle funding issues from those which relate to management, but the CIC
agrees that funding may only be a secondary issue.

Although there are shortcomings in the operation of the DPP, on at least one measure the Queensland DPP
appears to perform quite well when compared to its counterparts in other jurisdictions. This measure is the
overall acquittal rate, that is, the number of acquittals expressed as a proportion of all matters finalised (either

- by trial or a plea of guilty). While this measure obviously must be treated with some caution, it does provide
some indication of the effectiveness of the agency in screening-out matters prior to trial (whether this was

- done by discontinuing the matter or negotiating a guilty plea) and of the quality of preparation of those
matters which do go to trial *

In 1992/93 and 1993/94, the overall acquittal rate for the Queensland District Court averaged a}_ound nine
per cent, according to statistics provided by the District Court.®” By comparison, in Victoria in 1992/93, the
equivalent acquittal rate for the County and Supreme Court combined was 13 per cent (Office of the Director
of Public Prosecutions of Victoria 1993, p. 80) and in New South Wales in 1993, the rate for the Supreme
and District Courts combined was 14 per cent (New South Wales Bureau of Crime Statistics and Research
1994, p. 65). Of course, acquittal rates can be affected by factors largely unrelated to the performance of the
prosecuting agency, such as: the types of offences being dealt with in the higher courts, the sentencing policy
in relation to accused who plead guilty, the level of resourcing provided to the defence side, and so on.
However, taken at face value these data seem to indicate that the Queensland DPP, although possibly less
well-resourced than these other bodies, may be no less effective in screening-out weak cases and obtaining
convictions. On the information available, it is not p0351ble to say how Queensland compares to other
.jurisdictions in terms of other performance measures.

It is important that the acquittal rate is stated as 4 proportion of all matters finalised, mther than simply as a ratio of those matters in which the
defendant pleads not guilty and a trial isheld, A high trial acquittal rate may not indicaie poor performance by the agency. In fact, if the agency
is effective in screening out weak cases and identifying guilty pleas, the trial acquittal rate is likely to be comparatively high, because only those
matiers where there is a genuine doubt about the guilt of the accused will end up being contested.”

i According o District Count data, in these two years, 18 per cent of defendants pleaded not ghilty and, of these, 48 per cent were found not guilty.
" District Court data have been used in preference to DPP data because the DPP’s annual repon does not include information on the proportion
of trials resulting in an acqumal




CHAPTER S

" Key FINDINGS — QUALITY OF SERVICE

The DPP’s operations appear to require improvement in a number of respects, but these
shortcomings may be due more to internal structural and managerial problems, and
inefficiencies in the wider cnmmal justice system (see Chapter 6) than to inadequate funding
of the DPP.

In terms of the overall higher court acqmttal rate, the Queensland DPP currently appears to
be performing at least as well as the Victorian and New South Wales Offi ces of the Director
of Public Prosecutlons.

SUMMARY OF KEY FINDINGS

The key findings of .this chapter may be summarised as follows:

' It is generally accepted that prior to 1989 the pedonnancc of the DPP was poor and its fundlng base

inadequate.
Bctwccn 1986/87 and 1988/89 DPP real revenue fell, although workload increased over this p'eriodl

Between 1988/89 and 1993/94 DPP real revenue increased substantiaﬂy and the number of lcgélly
qualified staff employed nearly doubled.

Over the same period there were substanual increases in the workload of the DPP. Between 1988/89
and 1991/92 funding increased at a considerably greater rate than the number of depositions
received. However, in the last two years this trend has reversed with depositions increasing at a
greater rate than funding. As a result, there has been a fall in real revenue per deposition even though
ag'gregaxc rcal revenue continued to rise.

Since 1986/87, funding for the DPP has increased at a greater rate than funding for the LAC,
although it could be argued that the DPP started from a lower base.

Inter-jurisdictional comparisons are extremely difficult, but there is some evidence that the
Queensland DPP still receives less funding, on a pro rata basis, than prosecuting authorities in other
Jjurisdictions. : ' .

On at least one performance measure — the overall acquittal rate for the higher courts — the
Queensland DPP appears to be performing at least as wcll as its counterparts in Victoria and New
South Wales.

DPP internal processes appcar 1o require improvement in a number of respects, but the extent to
which these deficiencies are the result of inadequate funding is open to argument. Internal processes
have also been affected by the structure of the organisation, management practices and under
inefficiencies and structural problems in other parts of the criminal justice system.
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CHAPTER 6 _
ISSUES TO BE ADDRESSED

As indicated in the Introduction, the CJC does not consider it appropriate to make specific recommendauons
about the extent, if any, to which funding for the DPP or LAC should be increased. This is a matter to be
worked out between the State Government and the agencies concerned, taking account of the findings and
analyses contained in this report. However, in the course of this review the CJC has identified a number of
issues relating to structures and processes which are relevant to the funding question. This chapter discusses
these issues and, where appropriate, puts forward specific proposals The issues fall under five main

_headmgs _
* . fthe basis for determining and adjusting LAC ﬁmdjng
the LAC’s processes for setting and adnﬂhistcﬁng payments to préctitioﬁcrs
. other LAC management issues

management and funding issues related to the DPP

improving the efﬁciency and effectiveness of the criminal justice system generally.

PROCESSES FOR DETERMINING LEGAL AID FUNDING

The analysis of legal aid funding presented in Chapter 3 has hi ghllghted three main problems with the LAC’
current funding arrangements:

e revenue and expenditure have fluctuated considerably

inrecent years, Commonwealth and State fundmg of the LACin Queensland has tendcd to be below
that of the other major States on a per capita basis

- most unportantly, the funding arrangements under the 1990 Comonwealth/State Funding
Agreement have been insufficient to enable the LAC to sustain the service profile on which the
Agreement was based.

FLUCTUATING REVENUE/EXPENDITURE

One of the most significant findings to emerge from this review is that grants of legal assistance have
increased and fallen substantially from year to year in line with what the LAC could afford or, as in the-
1988/89-1990/91 period, thought it could afford. This situation raises serious access and equity concerns:
the prospects of a person obtaining legal assistance should not vary from year to year sunply because more
or less money is avallable Ina pamoular year. :

As documented in Chapter 3, over the last decade or so LAC revenue has been very sensitive to fluctuations
in the income received from trust account interest. One suggestion for reducing income volatility is to
climinate the LAC’s reliance on trust account income by funding the LAC directly out of consolidated
revenue according to some agreed formula. Interest from trust accounts could then be diverted to other uses,
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“or paid straight into consolidated revenue. However, as a matter of practicality it may not be necessary to
take this step. Firstly, income from-trust account interest is likely to be less important in the future, as
innovations in banking services make the use of solicitors” trust accounts less attractive and less necessary.”®
Second, the provisions of the Agreement, if strictly applied, are already sufficient to stabilise LAC revenue
to some extent and to reduce its sensitivity to fluctuations in trust account income, although these provisions
tend to impose a conservative policy in relation to expenditure of income and the maintenance of reserves.
The key issue to be addressed is not where the LAC obtains its revenue from, but the establishment of
funding arrangements which will enable lhc orgamsatlon to maintain a stable service delivery profile (see
below).

Management decisions in past years have also 1mpacted significantly on the level and range of services
provided by the LAC. The severe downturn in service levels in 1991/92 and 1992/93 was partly due to the
LAC’s decision to increase grants of aid during the high income period between 1988/89 and 1990/91to a
level which could not be sustained, even at the unusually high income levels of those years. However, it is
only fair to point out that long term forecasts of trust account income are susceptible not just to the vagaries
of interest rates and other immediately related economic factors, but also to less predictable solicitor
- defalcations. Tt is doubtful that anyone in the position of the members of the LAC could have foreseen how
sharply trust account income would fall between 1990/21 and 1992/93. In any event, the CJC understands
that the LAC has now addressed the underlying management issues relating to its costs estimates and
provisions and that expenditure over-runs of the magmtudc of those of 1991/92 are unlikely to occur in the
future,

COMMONWEALTH AND STATE FUNDING LEVELS

This report has shown that in recent years the LAC has received less Commonwealth and State funding on
a per capita basis than its counterparts in New South Wales and Victoria, even though, in the case of
Queensland, both Governments have tended to provide above the minimum grant required under the
Agremnent. As discussed in more detail in Chapter 3, if the Commonwealth had funded Queensland at the
same per capita rate as Victoria, the LAC would have reccived an additional $4.7m in 1993/94. If it had been
funded on the same basis as New South Wales, it would have received an extra $2 7m. .

It may be that some additional Commonwealth funding to Victoria and New South Wales is attributable to
 differences, for example, in the number and length of Commonwezalth trials in those States. However, in the

absence of any direct evidence to this effect, serious questions must be raised about the equity of current
Commonwealth/State funding arrangements for legal assistance. Of particular concern is the fact that under
the current Agreement the annual Commonwealth contribution is essentially adjusted only for cost of living
increases, not for population growth or increases in demand for particular types of assistance. This
arrangement has operated very much to the detriment of Queensland because of the rapid growth in the
State’s population since the Agreement came into eﬂect

% Both the LAC and the PSMC have drawn attention to this fact. It is noteworthy that trust account income acmunted foronly 16 per cent of

the LAC’S total revenue i 1993/54.
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THE INADEQUACY OF THE FUNDING ARRANGEMENTS

The main problem now confronting the LAC is that the level and range of services which it provides have
been radically altered from the service profile on which the Agreement was based, This has occurred primarily
because the funding arrangements provided for under the Agreement have been insufficient to sustain the
original service profile in the face of increased demand for legal assistance, particularly in relation to
prescribed ¢riminal matters, and the increased cost of providing that assistance, The dramatic decline in
funding for family law and civil law matters has effectively come about through default, rather than as the
product of some conscious and explicit government policy on the provision of legal assistance to the
community. '

In the CJC’s view, the State Government, in conjunction with the Commonwealth, should review the
‘benchmarks on which legal aid funding has been based and set in place funding arrangements which will -
provide for sustainable levels of legal assistance according to an agreed service profile,* 1t is not for the CIC
* to say what the outcome of this review should be, but obviously consideration will need to be given to the
appropriate case distribution of criminal, family and civil law matters; the types of matters within these
categories which should be given priority taking into account such things as gender bias issues;* the funding
relationship between the LAC and Aboriginal and Torres Strait Islander Legal Service;** and the suitability
of existing merit and means tests. Mechanisms also need to be developed to enable LAC funding to be
reviewed periodically (say, on an annual or bi-annual basis) to take account of:

. changes in the level of service demand, as measured by such factors as population growth, and higher
and lower court criminal prosecutions

. unavoidable cost increases
. - external legal and/or administrative changes which affect the LAC’s workload. -

This does not mean that the LAC should be guaranteed a fully indexed budget but simply that there should
be a regular and orderly assessment of the impact of changes in factors external to the LAC on the
organisation’s ability to maintain an appropriate service delivery profile. It would still be incumbent on the
LAC to provide evidence that relative service levels could only be maintained by additional funding rather
than by internal savings.

- RECOMMENDATIONS — LEGAL AID COMMISSION FUNDING ARRANGEMENTS

1. °  The1990 Commonwealth/State Funding Agreement should be revised, as it has not provided
: an adequate process for maintaining the LAC service profile established by the Agreement.

" A key objective of any review should be to determine an appropriate service delivery profile
for the LAC. This will require consideration of such questions as the appropriate balance of
criminal, family and civil law matters; the types of matters within these categories which’
should be given funding priority, taking into account such things as gender bias -

9 Compare the comments and recommendations of the Access to Justice Advisory Committee 1994, paras 9.41- 9.45,

% Commonwealth Attomey-General’s Department 1994,

% The Director of the Legat Aid Office (Queensland) has informed the CIC that, due to funding difficulties being faced by the Aboriginal and

Torres Strait Islander Legal Service, the LAC and other legal aid bodies, particularly in Western Australia, South Australia and New South
Wales, are increasingly being asked to provide services 10 Aboriginal and Torres Sirait Islander people which they should b receiving through
Aboriginal and Torres Strait Islander Legal Services (carrespondence 28 March 1995).
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considerations; the fundmg l'elatl()l'lshlp between the LAC and Aboriginal and Torres Strait
Islander Legal Services; and a reassessment of existing merit and means tests. Once issues
about the service profile have been resolved, the focus should be on determining what funding
arrangements are required to enable the LAC to prov1de a stable level of serwce in terms of
this profile.

2. Whatever fundmg arrangement is adopted provision should be made for the LAC’s revenue
to be reviewed periodically to take account of factors such as: changes in the level of service '
demand; unavoidable cost increases; and external legal and!or administrative changes which
affect the LAC’s workload. :

3. The State Government, in conjunction with the LAC should develop approprlate indicators,
acceptable to the Commonwealth, for measuring changes in LAC costs and workload and
changes in the level of demand for legal services, :

ISSUES RELATING TO PRACTITIONER PAYMENTS

~The LAC’s processes for setting and administering payments to practitioners are important for several
reasons. First, payments to private practitioners make up a large component of total expenditure. In
1993/94, for example, such payments accounted for 49 per cent of the total LAC budget (not including
assignment costs and costs associated with administering these payments). Second, as discussed in Chapter
3, in the late 1980s and early 1990s increases in payments to practitioners contributed signifi cantly to the
increased cost of providing legal assistance.. Third, from another perspective, many of the practitioners
spoken to by the CJIC expressed concerns about the level of payments and the manner in which they were
administered, a common argument being that payments in respect of criminal law matters were insufficient
to enable practitioners to provide quality legal assistance at-a fair rate of return. De Jersey J, in Boe v

. Criminal Justice Commission,** also observed that the applicant’s ‘substantial affidavit shows that the

‘majority of his work is funded by the Legal Aid Office, and that he is niot properly remuncrated’.

For reasons discussed in the Introduction, the CJC is not in a position to determine whether the prices

currently paid by the LAC for legal services are appropriate or not. However, the CJC does have some
concerns about the process whereby fees for private practitioners are set and adjusted In particular the CJIC
considers that there needs to be:

. more competitive discipline in the determination of the prices which the LAC pays for legal services
+ . improved mechanisms for monitoring the quality of service being prov:ded by private practitioners
and in-house legal staff.

- %4 Supreme Cowrt of Queensland 10 June 1993 [93.186], i.mrcporﬁ:d. '
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PROCESSES FOR SETTING FEES

Traditionally, the LAC has set fees for practitioners by reference to established professional fee scales
approved by Government in relation to family and civil law, Currently, the benchmark for the LAC’s fees is
~ 72 per cent (recently reduced from 80%) of the statutory scale, However, recent reviews of the legal services
- market by the Trade Practices Commission and the Commonwealth Access to Justice Advisory Committee
have suggested that fee scales are subject to a number of inherent defects as pricing mechanisms. These
defects differ in kind and extent, depending on the type of scale,®® but the essential flaw, as summansed by
the Trade Practices Commlssxon (1993, p. 203) is that;

by maintaining fees which may be higher and less variable than they would otherwise be, fee scales can reduce
the incentive to economise on costs, and to adopt cost saving and/or service enhancing innovations in practice
management, service delivery and business structure . . . Fee scales which are binding on practitioners and are
set at lower levels than market determined fees [can] restrict supply of an adequate level of legal services or
result in perverse outcomes such as utilising the scale to justify over-servicing of clients.

These concerns have particular force when fee scales are derived and varied on a basis which does not
“adequately reflect prevailing conditions in the market . . . [Flee scales based on average historical costs plus
an across-the-board allowance for a ‘normal” rate of profit will not reflect prevailing conditions of supply and
demand in the legal services market or the range of cost and charging structures of individual legal practices. *
As aresult they may permit abnormally high profits by efficient firms while protecting less efficient firms from
vigorous price competition.

A more specific concern about current fe¢ setting arrangements is that decisions about fees are taken by the
Fees Committee, a sub-committee of the LAC. Three of the six members of the Fees Committee are private
practitioners. Nine of the 11 members of the LAC are members of the legal profession, and four of them are
private practitioners. Without in any way reflecting on the integrity of the LAC members who have been, or
currently are, members of this committee, it is not sound organisational practice for the LAC, as a major -
purchaser of legal services, to have its price scales effectively determined by a committee of which half the
members represent the suppliers of those services. Indeed, the PSMC has described this arrangement as
‘dangerous’ (1992, p. 39). A better arrangement would be for issues about fees to be seen as a management
decision, with representatlvcs of private legal practitioners having i input in an ad\usory capacity on]y

Although ostens1b1y the LAC’s fees are only 72 per cent of the “proper” fee as defined by the scale, it has
been suggested that the LAC fees may be above the “market rate”.”’ At the very least, if scale fees are to
continue to be used to any extent, serious consideration should be given to establishing a clear bcnchmark
rclahonshlp bctween these fees and the cost of providing similar services in-house.

It is understood that the LAC is currently considering a range of opuons for introducing more competitive
discipline into the determination of what it pays for legal services, These initiatives include arrangements
for tendering and franchising its work and for costing-out the LAC’s in-house casework to determine whether
the LAC itself is more or less cost effective than private practitioners (see below). The CIC believes that
these initiatives should be given every possible support, provided there is proper momtonng of the quality
of the services delivered under the different approaches.

For example so-called “event-based” scales, such as the scale now use.d by the LAC for ctiminal matters, do not provide the same incentives
1o over-service matters that the so-called “itemised” scales do. The current Supreme and District Court scales are itemised scales, and they
provide the basis for the LAC civil fee scale. On the other hand, event-based scales can encourage under-servicing or substandard service, if
the amount allowed for cestain activities is too low. This problem is a general complaint made by private practitioners in refation to the LAC
criminal scale, See also Trade Practices Commission (1994, Chapter 8, pp. 137-170).

See also Access to Justice Advisory Commiltee 1994, paras 5.20-5,37.

The PSMC has suggested that the LAC might be a “price sefter” in certain segments of the market. This suggestion was made before the recent
reduction in LAC fees but the underlying point of principle is neverthetess va]u:l {1992, p. 39,




CHAﬁER 6

In supporting the LAC’s moves towards greater competition in the provision of legal assistance the CJCis .
mindful of the concerns expressed by private legal practitioners about the present level of remuneration for
services performed on behalf of the LAC. It is important that the LAC is aware that whatever fees are set,
it would not be in the interests of the organisation or its clients if the rates of remuneration for work
performed by private legal practitioners were so low that the quality of service was affected or experienced
suppliers of legal services did not remain in the market for legal aid work. It is essential to the LAC’s ability
to meet demands for legal assistance and to provide legal services across the State that fees for LAC funded
. work are sufficient to maintain the viability of the private legal firms that undertake such work. '

. The CJC also considers it desirable to make some comment on the complaints by lawyers about the fact that
they regularly perform what they consider to be necessary work on LAC funded matters for which they are
not remunerated. To appreciate the basis of these complaints, it is necessary to be aware of the traditional
legal method of calculating costs based on the Statutory Scales of Costs. This method of costing uscs the
Scales which set a fee for each individual item of work comprising a particular legal service. For example,

- while the defence of a person charged with a prescribed crime offence would appear to involve a single,
distinct legal service for the purposes of costing the work can be broken down into its component parts with
a fee for each individual item.®® This could include charging for each attendance on the client to take
instructions, each attendance with witnesses, each attendance at court for mentions and adjournments, for
each document (such as depositions) perused, for attending at conferences with counsel and so on, These -
individual items may be charged at a set rate per ifem or on an hourly basis. The LAC method of setting fees
has tended to reinforce the view of practitioners that fees should be charged on an itemised basis, by, for
example, listing separate fees for items such as a prison visit or a conference.

In the CJC’s view, it is not nct:essary. nor for that matter appropriate, that lawyers performing work funded
by the LAC be remunerated on the basis of each individually identifiable item of work performed on 2 matter.
Tt is the case that in most businesses, trades and professions a quote for a “job” means giving a total figure
for the costs of providing the service. These quotes rarely, if ever, include itemised costings for the labour
involved in the individual components of the service. Allowances for unanticipated additional work are
normally factored into the guotes, although contracts may make provision for exceptional cost increases
which are outside the control of the supplier. There is no reason why a similar approach could not be taken

" for the supply of legal services in the criminal law area, again prowded that there is appropnate quality
control. The benefits of this approach to costing are that;

. the LAC _oould more accurately estimate its costs of grants of aid and therefore more effectively
manage its budget

. it should reduce the administrative costs which the LAC and practitioners currently incur in dealing:
with disputes about whether the LAC will pay for certain items claimed in legal practitioners’ blllS -
of costs.

QUALITY CONTROL

~ As discussed in Chapter 4, the CJC was not prowded with any specific cxamples of inadequate service being
provided to LAC clients in criminal matters. However, it was pointed out that a situation had developed
where there was increasing pressure on some practitioners to “cut comners™. In addition several submissions
'exprcssed concerm, in gencral terms, about the quahty of service bemg provided in some legally aided cases.

58 It should be noted that, as poinied out in Chapter 4, there is no Statutory Scale of Costs for eriminal law matters. The iterised method of costing

legal work has been adopted from the civil and family law areas, which have traditionally had Statutory Scales of Costs.
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The LLAC has never had an established process for systematically monitoring the quality of services delivered
to the recipients of legal assistance. Until shortly after the merger of the PD with the LAC, private legal
practitioners were required to forward the brief to counsel to the PD or LAC at the conclusion of a prescribed
criminal matter. The purpose of this requirement was to allow the brief to be checked by staff to ensure that
the solicitor assigned the file had adequately prepared the matter, and also to determine whether additional
fees should be paid.” It is not clear how effective this process was as a quality control measure, or whether
the PD or LAC ever provided direct feedback to practitioners on the quality of their case preparation. '

In its recently released discussion paper on the Tendering of Assigned Matters the LAC has acknowledged
that there are no formal quality control mechanisms in place to monitor the work of private practitioners,
- Instead, it ‘currently relies on practitioners” professionalism and . . . on the mechanisms the profession itself
has in place to maintain quality: the profession’s bamcrs to entry, professional and ethical standards and
* disciplinary mechanisms’ (1994 p. 10).

The CJC is strongly of the view that formal processes of quality control are necessary for ensuring that the
services provided to legally assisted persons are of an acceptable standard. The LAC has already
foreshadowed these concems in its tendering discussion paper in which it states that it “has now introduced
internal quality standards and intends to include quality standards into any proposed tender’ (p. 10). The
LAC is proposing that the tendering pilot project be monitored through the following processes:

+ - regular monthly reports to the LAC by the tenderer

. file audits to check that there is compliance with established process measures

-

a well advertised complaints mechanism
) - a survey of clients about their level of customer satisfaction.

- The CIC supports these proposals for the introduction by the LAC of quality standards and controls.
However, these requirements should apply across the whole spectrum of legal aid service delivery, both

internally and in relation to all assigned, tendered and franchised legal aid work. The establishment of clearly.

defined quality standards and controls serves a number of purposes. The most obvious is that these measures
protect the rights and interests of persons who receive legal assistance. Further, they are particularly .
important where franchising and tendering arrangements are in use, given that one of the objects of the LAC
in adopting such arrangements is to negotiate the provision of legal services at a lower cost. Finally, where
the quality standards and controls are clearly defined, both the LAC and the practitioner have a better
“understanding of their obligations and entitlements. This helps ensure that expectations are clear at the outset
and reduces the likelihood of disagreements about the provision of services and the obligations of either party.

RECOMMENDATIONS — DETERMINING PAYMENTS TO PRACTITIONERS

4. - The CJC supports initiatives being developed by the LAC to introduce more competitive
discipline in the determination of what the organisation pays for legal services, on the
condition that there will be proper monitoring of the quality of services provided under-
different arrangements, and of the impact of these arrangements on pnvate legal
practutmners.

5. Decisions on matters relating to payments to practitioners should be seen as a management
responsibility, with representatives of private legal practitioners havmg input in an advisory
capacity only. :

90




CHAPTER 6

6, If scale fee_s are to continue to be used to any extent, serious consideration should be given to
- establishing a clear benchmark relationship between these seales and the cost of providing
similar services in-house, -

7. “The LAC should develop mechanisms for systematically monitoring the quality of service
provided across the whole spectrum of legal aid service delivery, both internally and in
relation to all assigned, tendered and franchised legal aid work.

USE OF IN-HOUSE AND PRIVATE SERVICE PROVIDERS

As discussed in Chapter 4, in recent years the LAC has made greater use of in-house professionals, in lieu
of assigning matters to private legal practitioners. This shift has been primarily due to the need of LAC
management to make large adjustments to expenditure within a very short period of time and the LAC’s
desire to more fully and effectively utilise existing staff. As pointed out in Chapter 4, there are currently no
statistics available with which to compare. the cost effectiveness of assigning grants of aid to private
practitioners as against using in-house professionals,

Section 12 of the Legal Aid Act states that the LAC shall determine guidelines for the allocation of work
between officers of the LAC and private legal practitioners having regard to the following considerations:

. the need for legal services to be readily accessible to disadvantaged persons
. the need to make the most efficient use of the monies available to the LAC
. in relation to proceedings other than prescribed criminal proccedings — the desirability of enabling

alegally assisted person, so far as is practicable, to obtain the services of the legal practitioner of the
person’s choice

o the desirability of maintaining the independence of the private legal profession

o the desirability of enabling officers of the LAC to utilise and develop their expertise and maintain
their professional standards by conducting litigation and doing other kinds of professional legal
work. :

A number of the matters which should be taken into account in determining the allocation of work are
competing considerations. Section 12 neither recognises this fact, nor specifies a hierarchy or priority for the
application of these different criteria. For example, it may be that the most efficient use of the monies
available to the LAC is to adopt competitive price setting schemes such as tendering, On the other hand it
has been suggested by some practitioners that tcndgﬁng of LAC services undermines the independence of
the legal profession, (It should be noted that section 12 excludes prescribed criminal proceedings from any
presumption that the principle. of “practitioner of choice™ should apply. However it is possible that this
section as currently worded might preclude the LAC from tendering family and civil law work.)

It is difficult to envisage a situation where the LAC, in its operations, could be simultaneously satisfying all
of the above criteria. As a consequence, while all of the considerations contained in the provision are
individually important, the provision, as it is presently drafted, is of little use in assisting the LAC to
discharge its statutory responsibilities.

Tn the CJC’s view, decisions about the appropriate mix of in-house and private practitioner work should be
based primarily on a thorough assessment of the most cost effective method of providing legal assistance.
However, a proper evaluation of this issue is not a simple matter. The comparison between the two modes
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of service delivery will need to be undertaken on a continuing basis, particularly as other initiatives are
implemented within the LAC and in the arca of private practice. Second, as emphasised above, it will be
necessary to assess the quality of service provided under the different modes of delivery. Third, there are
broader policy considerations which will have to be considered, such as the benefits of maintaining private
practitioner participation in the market for legal assistance.-

To assist in making an informed decision about this matter, the LAC requires an accurate time costing system
compare the cost of in-house casework with the cost of referrals to private practitioners, The CJIC
understands that in 1993 the LAC management moved to establish such a. system, in response to a
recommendation of the PSMC and a commitment by legal aid bodies throughout Australia to adopt the
concept of time costing. However, it appears that a significant number of the LAC’s staff are still not
complying with the required record keeping procedures.

RECOMMENDATION — USE OF PRIVATE PRACTITIONERS AND IN-HOUSE STAFF

8. - The LAC should put in place procedures which will enable it to accurately compare the cost
effectiveness of, and quality of service provided by, private practitioners and in-house staff.
Decisions about the appropriate method of delivering legal aid services should be based

~ primarily on the information collected through this process.

STRUCTURE OF THE LEGAL AID COMMISSION

Membership of the LAC is largely made up of representatives of different groups with an interest in the
provision of legal assistance. Most of the Commissioners are members of the legal profession, although this
is not a requirement of the Legal Aid Act. Tt is possible that the current composition of the LAC reflects
sensitivity to the independence of the legal profession although it is difficult to see how that principle requires
the profession to be given a controlling voice in the management of a statutory body indepéndent of
government (albeit dependent on government funding). It is also possible that the current arrangement may
be a carry-over from the LAC’s early history, when its main source of funding was trust account income, and
this contribution was generally regarded as in some way entitling the legal profession to a special voice.”

The CJC has doubts about the appropriatencss of the current structure of the LAC. Members of the legal
profession are well qualified by their training and experience to understand what is involved in providing
legal services to clients in need, and to understand the importance of legal aid within our legal system,
However, they do not necessarily have all of the knowledge and skills, individually or collectively, that are
desirable in managing a large, public sector enterprise engaged in delivering legal assistance to the
community, In addition, the present structure raises the possibility of conflict betwéen the representational
interests of some members of the LAC and the management interests of the LAQ. Policy in relation to legal
fees is only the area where such conflicts can arise. Examples of other policy issues which the LAC is”
addressing or will address in the future include:

. the allocation of legally assisted matters between in-house lawyers and private practitioners

. the mlroducnon of tendering and franchising of legal work and other strategles for mcreasmg
competition among its serwcc providers

% Trust acoount income is not, of course, 2 contribation made by lawyers to the LAC, but income-generated interest on funds of clients of lawyers
As noted above, this source now makes up only a relativety small proportion of LAC revenne.
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] improvement of quality management, for example by introducing specialist panels and other audit

procedures
. the allocation of expenditure between grants of aid and other forms of legal assistance.

Clearly, as part of the policy process, there needs to be extensive consultation about such issues with
concerned groups. However, experience shows that decision making by a body which is deliberately made
up of representatives for a number of sectional interest groups can be slow, ineffectual and, on occasions,
unduly influenced by sectional considerations. Given the critical importance of the issues the LAC will
continue to address into the future, serious consideration should be given to reducing the size of, and
restructuring, the current LAC. In any restructuring the following “minimal” requirements should be satisfied.

. Itis quitc appropriate that the LAC should include on its governing board 'legal profcssionals with
expertise in the operation of the legal system and the delivery of legal services. However, in order
to avoid any possibility of conflict of interest, the profcssmnal associations should not have direct

representation on the LAC
) As 4t present, the LLAC should include at least one member with specific respon81b1hty for
representing the interests of legally assisted persons.
. The LAC sh_ould include at least one person from outside ‘r.hc LAC with proven managerial cxpcrtise.
. It is important that an appropriate gender balance on the LAC be maintained, especially given that

gender equity is a very significant issue in relation to thc allocation of funds for legal assistance.!®

RECOMMENDATION — STRUCTURE OF THE LEGAL AID COMMISSION

9. The current structure of the LAC should be reviewed, taking account of the consuderatlons
referred to above, -

* THE PRESCRIBED CRIME WORKLOAD

As discussed in Chapter 3, under the Legal Aid Act persons whose matters fall within the definition of
prescribed crime are automatically entitled to legal assistance, subject only to the means test. Applications
for assistance in relation to such matters have increased significantly over the past several years. The LAC
has been able to meet this demand only at the cost of a substantial reduction in the funding provided to other
LAC activities. Had the State Government continued to fund the prescribed crime activities of the LAC on
the same basis as prior to the merger of the LAC/PD the LAC would have rcoewcd several million dollars
in additional funding. :

- The number of grants of aid for prcscribed.criminal matters is primarily, although not exclusively, a function
of the number of criminal matters prosecuted in the District and Supreme Courts. The proportion of criminal
cases which are proceeded with by indictment in the District Court is very high in Queensland, compared with

100 A recent review of the Legal Aid Commission of Victoria proposed splitting the Board of the Commission into a five person Board of
Management and a lasger Advisory Board consisting of the stakehalders represented on the existing Board, as well as other interests not hitherto
represented. Under this proposal, the molz of the Advisary Board would be to advise the Board of Management on such matters as priorities.
of delivery and legal services, guidelines for assessing means and merit, franchising and tendering, continning legal education and specialist
panels (Cooper, D. L. 1994, Review of the Delivery of Legal Aid Services in Victoria). The Legal Aid Commission of Victoria has indicated
its agreement to these pamticular recommendations, with the proviso that the proposed Management Board should include a person
knowledgeable in the provision of seivices to needy persons (Legal Aid Commission of Victoria 1995, Response to Report of the Review of
the Delivery of Legal Aid Services in Victoria). 1t should be emphasised that, in drawing attention to this report, the CJC does not necessarily
endorse the proposed model. . '
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the numbers in Victoria and New South Wales. !t This appears to be due, at least in part, to there being a
greater range of indictable offences under Queensland law.

Another factor which affects the higher court workload is the proportion of defendants charged with so-catled
“hybrid offences” (that is, offences which can be proceeded with either by indictment or by way of summary
hearing in the Magistrates Court) who elect to have the matter dealt with in the higher courts on indictment.'®
No statistics are available on the number of “hybrid offences™ dealt with in the higher courts, but experienced -
criminal law practitioners. contend that such cases are reasonably common. There are said to be two main

“reasons for this. The first is that section 29 of the Legal Aid Act (and the Djetrich'® decision) virtually
guarantees full legal assistance to an accused who elects to be dealt with on indictment (subject to the means
test). By contrast, an accused who elects to have a matter heard before a magistrate could well be denied legal
aid under the merit test which currently applies in relation o all lower court trials. The second factor is that
there appears to be a widely held view within the legal profession that an accused is likely to get a more
favourable sentence from a District Court judge than from a magistrate. This belief may not necessarily be

- correct, but, as a result of it, some clients may be advised to elect to have their matter dealt with in the higher
court even if they intend to plead guilty. '

Whatever the explanation, it is apparent that many matters which appear to be fairly minor are being routinely
handled by the higher courts. The LAC has provided the CJC with details of the outcomes of over 450 higher
court criminal matters handled in-house by the LAC in the latter part of 1994. Table 6.1, which summarises
these data, shows that in 54 per cent of cases where the defendant was found guilty the court did not impose
a custodial sentence. Moreover, in 67 per cent of cases where there was a custodial sentence, the penalty was
+ less than or equal to two years, meaning that theoretically it was no greater than the penalty which a
magistrate could have imposed.

TABLE 6.1 — SENTENCES IMPOSED FOR IN-HOUSE PRESCRIBED CRIMINAL MATTERS
LEGAL AID COMMISSION (JULY~DECEMBER 1994)

QUTCOME
(no. of defendants)

Non-custodial | < 2 Yrs
Sentence

Not Guilty (%) 354 38.4

Guilty (%) 63.6 26.1

Total (%) . 557 295

Source:  Information received from LAC.
Notes:
L. Table shows outcomes only for cases where the defendant was convicted.

2. “Not guilty™ includes six “no pleas™.

The number in Queensiand is approaching 6,000 cases per year. The number in New South Wales is similar but is a much smaller proportion
_ of the total number of criminal proceedings. The number of proceedings by indictment in Victoria is now Jess than 2,000 per year.

The Magistrates Court also has the power in such cases to commil a maiter fo the higher coort if it is of such serionsness that it would be
inappropriate for the offence 1o be dealt with by a magistrate.

(1992) 177 CLR 292.
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The draft Criminal Code Bill circulated at the cnd.of 1994 proposed:
. a substantial increase in the range of indictable offences which can be decided summarily

. removal of the defendant’s right of election for all hybrid offences, so that it is for the court to
decide, in all cases, whether the charge should be decided summarily.

At this stage, it is impossible to quantify the likely effect of these changes, given that it is not known how
many defendants will be affected by the new provisions, or how magistrates will choose to exercise their
discretion. However, it seems reasonable to hypothesise that; if these changes are implemented, there should
be some reduction in higher court workloads and a commensurate casing of the LAC's budgetary pressures,
There is no doubit that it is cheaper to provide assistance for proceedings in the Magistrates Court than the
District Court, all other things being equal. Also the LAC has more discretion to decline to provide
assistance, or to provide only limited assistance, in relation to Magistrates Court proceedings.'™

The CJC has expressed to the Attorney-General its concern about aspects of the proposed provisions relating
to hybrid offences. In particular, the CJC does not favour the removal of the defendant’s right of election
where he or she has been charged with a hybrid offence. However, as a matter of general principle the CIC
acknowledges that a range of cases are currently being handled in the higher courts which could be dealt with
adequately in the lower courts, without detriment to the accused and without breaching the general principles
articulated by the High Court in Dietrich’s Case.'® This situation can be dealt with partly by reclassifying
offences, but it will also require addressing issues such as the perceived (and possibly real) differential in
sentencing between the District and Magistrates Courts, current LAC policies in relation to the funding of
Magistrates Court matters, and the reform of committal prooeedmgs to make them more effective in screening
out cases whlch are suitable to be decided summarily.

RECOMMENDATION — REDUCING THE PRESCRIBED CRIME WORKLOAD
10. The CJC supports initiatives aimed at reducing the prescribed crime workload of the LAC

provided that there is no detriment to accused persons and there is compliance with the
principles articulated by the High Court in Dietrich’s Case

104 Alhough the comments made in Dietrich's Case are obiter dicta, the High Coust clearly felt there were few, if any, circumstances in which

it was essential in the miteresis of justice that an accused personbe represented by counsel in summary proceedings. It should be noted that, .

_under the Code proposals, one of the factors which the magistrate will be vequired to consider in deciding whether to deal with a matier
sunvnanly is whether the acoused person is represenr.ed before the court by a legat practitioner. This may act as an moemuve forthe LAC 10
make Jegal assistance more readily available in such cases. N

105 (1992) 177 CLR 292.

108 (1992) 177 CLR 292.
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THE OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS:
MANAGEMENT AND FUNDING ISSUES

FUNDING ARRANGEMENTS

. As discussed in Chapter 5, DPP funding has increased substantially since 1988/89, both in “absolute” terms
and on a per deposition basis. However, in 1992/93 and 1993/94 revenue increased at a slower rate than the
number of depositions.'™ The DPP has also expressed concem that the funding increases to date have not
taken sufficient account of overall workload increases within the office.

The 1992 Treasury Resource Review of the DPP recommended that Treasury and the DPP develop an agreed
funding formula for introduction in 1994/95, to ensure that future funding for the DPP kept pace with
increases in workloads (DPP 1994, p. 60). As of March 1995 the two organisations had not yet reached
agreement on this matter, making it highly unlikely that a formula will be settled in time for the 1995/96
financial year, '

There are advantages and disadvantages associated with adopting a formula, On the positive side, a formula

would enable the organisation to predict future funding levels with a fair degree of certainty and would

- remove the need for the DPP, Department of Justice and Attorney-General and Treasury to be involved in
protracted budget negotiations each year. On the negative side, there is a danger that the DPP could be locked
into a formula which does not adequately take account of workload changes (as has been the experience of
the LAC). It also may not be helpful, from the point of view of encouraging agencies to improve their
efliciency and performance, for funding to be automatically adjusted in line with workload changes. Some

“ process of annual review, which takes account of workload changes, internal efficiency gains and other factors
impacting on the organisation, would seem to be more appropriate.

Whatever approach is taken to the question of the funding formula, it is important that the DPP be in a
position to provide accurate information about its workload. At present, workload is measured primarily in
terms of the number of depositions received each year by the DPP. As discussed in Chapter 5, problems with
this measure include:

. 1t takes no account of possible changes in the length and complexity of matters being handled by the
_ DPP ' :
. the workload associated with a particular deposition can vary substantially depending on whether, -

and at what point, the prosecution is discontinued or the defendant enters a plea of guilty

. the measure provides no information about the DPP’s workload in other areas, such as proceeds of
crime applications and the provision of services to victims.

The DPP is well aware of these information gaps, but at present has no means of calculating how many
person hours/days are spent on different activities. Hence the DPP is not able, for example, to provide
quantitative evidence to substantiate the claim that trials are becoming lengthier and more complex, or that
proceeds of crime legislation has imposed substantial additional workload requirements on the organisation,

107 During the present financial year the DPP has received additional funding in response to the appointment of three éxﬁ'a judges; Al this stage,

it is not possible to determine whether the incteased funding has been sufficient to take account of the increase in workload associated with these
appointments. :
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The CIC understands that the DPP is developing a “matters management system” which should be capable -
of generating substantially more sophisticated workload measures. However, until these measures are in
place and have been verified, the DPP. will continue to have difficulty pressing its claims for additional
Tesources. :

-

RECOMMENDATION — OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS :
FUNDING ARRANGEMENTS

11, The DPP, as a matter of priority, should develop workload measures capable of providing _
reasonably accurate information about the number of person hours/days associated with
various activities undertaken by the DPP.

GENERAL MANAGEMENT ISSUES

Several management issues were drawn to the CJC's attention by the Director in his submission to the CJC.
The Director indicated that he believed that the DPP needs to be able to offer better employment conditions,
with improved career paths in order to attract and retain competent and experienced lawyers (although he
noted that staff turnover in recent years has declined). The Director also stated that, because of the pressures
of heavy and increasing workloads:

. ~ staff are not able to parnmpate in training and professional development prog'rams to the extent that
is desirable

. insufficient time is devoted by senior officers to management supemslon tramlng and quality
control -

. - the DPP does not adequately contribute to improving the investigation-and preparation of cases by

the Police Service, by providing feedback and advice (DPP submission 1993).

Issues relating to the management of the DPP were comprehensively explored in the repert of the Queensland
Administration of Justice Review Committee (1993). - Specific problems identified by the Rewew Committee
were as follows:

. The system does not allow enough early intervention by decision-makers. .
. There is inadequate pre-trial preparation.
. Most problems or considerations which méy lead to nolle proéequis,’ adjournments, or pleas of guilty

to lesser or fewer charges are identified only when the trial prosecutor actually examines the file,
which will ordinarily not be until the week before the trial.

. Solicitors and ocounsel acting for the defence have little or no understanding of the basis upon which
the DPP exercises prosecutorial discretion, nor of the criteria applied by the DPP. Conscquently,
there is little confidence in the “subxmssmns procedure

«  Itis widely perceived that realistic decisions about a case will not be made until the file comes into
the hands of the prosecutor who is to conduct the trial.

. Staff in the Preparations Section are physically and psychologlcally isolated from the rest of the DPP
(1993, pp. 45-46).
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The Review Committee provided a comprehensive blue-print for addressing the problems which it had
identified in relanon to the DPP, These included:

. the DPP should be re-organised into Prosecution Teams, which would have responsibility for the
conduct of files from receipt of dcpositions to conclusion of the matter

. deposmons should be assessed by a senior qualified legal officer (solicitor) within each team as they
are received from the chlstIy and, at an ¢arly stage, be sorted into major and minor cases

. there should be early examination of files by professional staff ablc to take any actions or decisions
required in relation to these matters '

. where the Crown decides that it may accept a plea to a lesser charge or to only some charges, the
responsible officer in the prosecution team should be authorised to contact the defence and indicate
this attitude

» members of each prosecution team should be physically located together

. prosecutorial discretion should be more widely devolved and most decisions be subject to an exercise
of prosecutorial discretion made by a proposed Consultmg Prosecuting Solicitor or by a ConSultant
or Senior Crown Prosecutor -

» a statement of “Prosccunon Policy and Gmdelmes” should be published as a matter of priority
(1993, p. 4). .

The Review Committee did not give detailed consideration to the issue of resources, but it did acknowledge
that restructuring and reorganising the DPP would:

necessitate consideration of staffing levels, position classifications, and salary levels, and the formulation of
new job descriptions where appropriate [and] . . . would lead to a need to recruit staff for critical positions
(particularly Prosecutions Solicitors or Senior Prosecution Solicitors). {p. 75)

- The DPP has made progress in implementing several of these recommendations, but the organisation has not
yet re-organised into prosecution teams as recommended by the Review Committee. The DPP has raised
concerns about the workability of certain proposals, particularly outside of Brisbane. The DPP has also

- pointed out that aspects of the Review Committee’s proposals may need to be revised in the light of proposals
for the DPP to become more involved in the committal process (sce below). However, the main obstacle to
date appears to have been the reluctance of the DPP to proceed further without additional funding.

The CIC does not have the information or expertise necessary to undertake detailed costings of the Review
Committee’s proposals, or to determine which recommendations are workable and which require
modification. These issues are better addressed by the DPP in conjunction with departments of Government,
such as the PSMC, Treasury and the Department of Justice and Attorney-General. However, there seems to-
be little dispute that there is scope for significantly improving the internal performance of the DPP; it also
seems to the CJC that the report of the Review Committee provides a valuable starting point. What is now
required is a clear commitment by the Government to closely examine the Review Committee’s
recommendations in conjunction with the DPP, identify what action is required, and work out the cost, if any,
- of giving effect to these changes. The DPP is a crucial part of the criminal justice system. Unless its
organisational shortcomings are identified and remedied, it will be very difficult to achieve significant
improvements in the overall efficiency and effectiveness of the system.

28




CHAPTER 6

RECOMMENDATION — MANAGEMENT ISSUES RELATING TO THE OFFICE OF THE
DIRECTOR OF PUBLIC PROSECUTIONS

12. The State Government, in consultation with the DPP, should review, cost out and, where
appropriate, implement the recommendations of the Queensland Administration of Criminal
* Justice Review Committee (1993) relating to the restructuring and reorganisation of the DPP.

QUALITY CONTROL

* The DPP currently has few mechanisms in place for monitoring the quality of the work performed by staff’
within the DPP, or by private counsel to whom work is briefed out. This obviously hampers effective

management of the DPP. Moreover, it is very difficult for the organisation or those outside of it to quantify

deficiencies in the organisation’s performance or monitor changes over time.

The DPP has formally adopted some performance indicators as part of the corporate planning process, but
these are pitched at a very general level and focus more on outcomes than processcs. What is also required
is some way of reviewing individual 'matters to determine whether: they have been prepared within agreed
time standards; the briefs are complete; significant legal and evidentiary issues have been identified and
resolved; there has been full and proper disclosure to the defence; the case has been properly presented in
court; and so on. This does not necessarily mean that each and every file must be checked — a system of
random auditing would probably be quite adequate — but some mechanism needs to be put in place so that
the organisation has access to reliable and uscful information about how well it is performing.

RECOMMENDATION -~ OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS
QUALITY CONTROL PROCEDURES '

13.  The DPP should develop pmcésses for routinely and systematically monitoring the guality of
- work performed by in-house staff and private counsel who do work on behalf of the DPP,

USE OF PRIVATE COUNSEL

Since the establishment of the DPP, the great bulk of prosecution work has been handled in-house. Private

counsel are basically only used to deal with the “overflow” in trial work and appeals, when there are no

~ in-house prosecutors available. Also, as discussed in Chapter 5, DPP briefing out fees are substantially
below those paid by the LAC. As a result, private practitioners state that they will generally only accept DPP

briefs if no other work is available. , '

The briefing-out practices of the DPP were the subject of critical comment in the report of the Queensland
Administration of Criminal Justice Review Committee (1993). As a means of addressing these problems,
the Commitiee recommended that the Bar Association be encouraged to change its rules to allow counsel to .
be retained by the DPP on a weekly or daily basis to do all such work as may be required during a particular

week or formight (p. 6). It was envisaged that this change would have three main effects: -

. there would be less incentive for the DPP to defer briefing out until the last minute, as the DPP would
no longer run the risk of paying for work which is not performed o

. counsel would receive briefs carlier and have more time to prepare

. prosecution work would be more financially attractive to practitioners as they would be offered work
for a substantial block of time. ' o
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The CIC understands that the DPP is continuing to pay counsel on a per matter, rather than a daily or weekly,
basis.'® However, the DPP has now adopted the practice of briefing out several listed trials to a single
barrister, generally at least 10 days prior to the date on which the matters are listed for trial. The CJC does
not have specific information about the efficiency of these new arrangements, but it is obviously in the
interests of the criminal justice system as a whole that initiatives designed to minimise the incidence of late
. briefing continue,

A broader issue which needs to be addressed is whether the DPP should make. greater use of private counsel,
The DPP is in a rather different position to the LAC in this regard, because traditionally relatively little of
the DPP’s work has been briefed out. If the DPP were to move more towards a Victorian model, where most
prosecution trial work is done by the private bar, it would be necessary to make substantial cutbacks to-
existing staff levels. This would involve very considerable transitional costs for what might, in the end, prove
to be marginal financial gains, Nonetheless, serious consideration needs to be given to whether future growth .
in workload should be met primarily by appointing more permanent staff to the DPP, or by making greater
use of private counsel, :

The potential benefits of using private counsel include:
. the organisation would be able to adapt more quickly to fluctuations in workload levels

. - there would be fewer “on-costs™ involved (for example, leave eh_titlemcnts, Superannuation,
provision of accommodation and other organisational support) :

. most importantly, private practitioners, if assigned comparable cases to those handled by in-house
staff, could provide a benchmark against which to compare the quality and quantity of work being
performed in-house. : : '

The 1989 review of the DPP undertaken by Price Waterhouse Urwick identified three main disadvantages
of briefing out: '

» there would be alack of specialisation among barristers, as they would practise as both prosecutors
and defenders . '

. it would not be possible to attract suitably experienced counsel at the rates the DPP pays

. prosecution services in Queensland would become more fragmented and more difficult to coordinate

(1989, p. 51).

The CJC does not regard any of these objections as insurmountable. First, it is not clear why it is necessary,
or even desirable, for barristers to specialise exclusively in prosecution or defence work, In any event, there
are a substantial number of barristers who are wéll qualified to undertake prosecution work, especially those
who were previously employed as prosecutors by the DPP. Second, it should not be assumed that existing
fee scales are non-negotiable, If the DPP were to open up its work more to the private profession, it could
give consideration to adopting some form of tendering or contract system as a means of establishing the rates
at which suitably qualified practitioners were prepared to undertake prosecution work on a regular basis.
Third, while there may be some problems of coordination, it should be possible to overcome these with proper
management. :

108 The Bar Association has agreed to changing its rules subject 10 satisfactory daily and weekly fees being negotiated. There is as yet no agreement

between the DPP and the Bar Association in relation to this matter.
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In the final analysis, however, an increase in the amount of briefing out can only be justified if it can be shown
to be cost effective relative to the present arrangements. At present, it is not possible to make such an
assessment because: o ' o :

. the DPP does not have any systems m place for costing out the amount of time which in-house
prosecutors spend preparing and processing particular matters

. there are no processes for monitoring the quality of the work performed by in-house or private
counsel : '
. the matters which are currently briefed out appear not to be representative of the matters handled

in-house; hence it is not possible to compare like with like.

Untila propeﬂy designed trial is conducted, and the appropriate information collected, the DPP will not be
in a position to determine whether it is making the best use of its available funds and whether it should
continue with the policy of hiring additional permanent staff to deal with increases in workload.'®

RECOMMENDATION — USE OF PRIVATE PRACTITIONERS BY THE OFFICE OF THE
DIRECTOR OF PUBLIC PROSECUTIONS |

14. Although the bulk of prosecution work will continue to be handled in-house by the DPP for
the foreseeable fuiture, there is scope for the DPP.to make greater use of private counsel.

To determine whether greater use of briefing out is desirable, the DPP should establish a
system of time recording for in-house prosecutors and processes for monitoring the quality
of the work performed by both in-house and private counsel. The DPP should also endeavour
to ensure that, for the purposes of this evaluation, the matters which are briefed out to private
counsel are roughly comparable to those dealt with by in-house prosecutors.

IMPROVING THE CRIMINAL JUSTICE SYSTEM AS A WHOLE

The primary focus of this report has been on assessing the adequacy of funding of the LAC and DFP. -
However, as noted in Chapter 1, the ability of these agencies to utilise funds effectively is constrained by, and
~ has implications for, what happens elsewhere in the criminal justice system. Reforms of the broader criminal

justice system may well be a more realistic and effective strategy to address the resourcing problems of these
" agencies in the medium to longer term. ' '

Over the past few years numerous proposals have been developed to enhance the efficiency of the Queensland
criminal justice system and its component agencies. These proposals have addressed the jurisdiction of the
Magistrates Court, the committal process, the process of listing matters for trial and many other aspects of
the system. ' :

109 pricc Waterhouse Urwick concluded that briefing-out would not be cost effective if prosecutors increased the amount of time they spent in court
' fiom 43 per cenl of available days to 60 per cént. According to Price Waterhouse Urwick, even assuming ne rise in productivity, briefing-out
would be unecanomic if fee scales increased by more than 20 per cent. A major shortcoming of this analysis is that it did not allow forthe
possibility that prosecutors® salaries might alse rise, even though the report was supportive of substantial salary increases being paid to
rs. In addition, Price Waterhouse Urwick do not appesr to have factored in the on-costs associated with employing permanent staff

(1989, pp. 52-53). : .
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Some of the more important reviews have been:

. the Criminal Code Review Committee (1992) _

. the Queensland Administration of Criminal Justice Review Committee (1993)
. the Committals Committee (1993)
. the Criminal Case Management Group (1994),

There appears to have been broad agreement among these bodies as to the problems confronting the .
Queensland criminal justice system. Generally, it is considered that:

. many matters are being dealt with in the higher courts which could adequately be handled in the
Magistrates Court where the costs to the system are lower

* . decision-making occurs too late in the process, inyolving agencies in work that may be
unnecessary — for example, preparation of the matter as a trial when a decision could have been made
earlier as to an appropriate plea of guilty

. the committal process is ineffective in scrccning out matters and 1dcnt1fymg guilty pleas at an early
stage, due largely to the high incidence of hand-up committals without cross-examination and the
fact that the DPP and LAC are generally not involved until later in the process

* court listing practices need to be improved to ensure greater predlctablllty and certainty as to when
atrial is going to commence.

The issue of enlarging the Magistrates Court jurisdiction has been addressed in the draft Criminal Code Bill
{sce above). However, less progress has been rnade in relation to other areas.

It is generally recognised that there is a need for coordination and cooperation among agencies at all levels

‘to ensure that each component part, and the system as a whole, is performing as justly, efficiently and
effectively as possible” (Queenstand Administration of Criminal Justice Review Committee 1993, p-71).
In an effort to promote a “system” approach, the Criminal Case Management Group was established in
August 1994, as an initiative of the Litigation Reform Commission. The members of the group were drawn
from all major participants in the criminal process — the Supreme and District Court judiciary, the Magistracy,
DFPP, LAC, Queensland Police Service, Department of Justice and Attorney-General, the private profession
and court administration staff. The aim of the group was to develop some specific strategics that could be -
implemented on a system-wide basis to improve efficiency. The group focused particularly on ways of
reducing backlogs in the courts and reducing the time taken to dispose of matters.

The group established a number of guiding principleé. Among them were:

) Successful reform must be based on consultation and reaching consensus among people, with
appropriate authority, from all parts of the criminal justice system. All of the decisions of the
group were to have unanimous support, requiring members to compromise so as to achieve the goal
of system reform.

. The criminal justice system should be considered in its entirety. The group stressed the need to
introduce connecting links between the Magistrates Court and the higher courts so that the courts
maintain control of the progress of criminal proceedings from the earliest stage until completion.
The group considered it essential to look at costs and savings to the system as a whole.
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. It was necessary to encourage earlier indication of guilty pleas. The group made it clear that they
~ did not seek to increase the number of guilty pleas, but to bring forward the time when such pleas
are indicated.

The group produced a report in November 1994. The report contains a model for the criminal process that
was unanimously agreed upon by all agencies represented in the group. Essentially the model relied on
findings in other jurisdictions in Australia and North America that the single best means of reducing delay
and cost in the criminal justice system is for there to be mtervcntxon at the earliest possible time by the court,
the DPP and the LAC

The group established time standards for the progress of matters from arrest to disposition by trial, sentence
or otherwise. The proposed model relied upon an intensive resource commitment from the agenc:es between
the first appearance in court and the commlttal or summary hearing,

The group recommended that there be a pilot program established in the Brisbane Magistrates Court of six
months duration, to test the proposition that early intervention is the key to success. The pilot was proposed
to commence in February 1995 but it has not yet proceeded as the agencies, particularly the DPP and the
LAC have indicated that they require additional resources to implement the pxlot project.!1?

The CJC agrees that the key to a more efficient system is to inject more resources at the “front- end” of the
criminal justice process. However, such an approach will require some major adjustments to the current
processes of the agencies involved which may, in turn, require some transitional funding and some legislative
change. Many of the efficiency gains or cost savings may benefit one part of the system while the costs will
be incurred by another part of the system. To date, this has dlscouragcd agcncws from taking steps that may
improve the overall efﬁc1ency of the system.

Changing the system will require:

. A commitment of resources in the first instance to enable agencies, in particular the DPP and LAC,
to change their processes and focus more resources at the “front end” of the system. This transmonal :
funding need not be an ongoing commitment. The injection of resources at the early stages should

" ultimately result in overall efficiencies and savings for the agencies, although it may take a year or .
two before these benefits are identifiable. ' '

. Creanon of an ongoing mechanism for developing, implementing and monitoring across-agcncy

strategies to improve the system. The establishment of a permanent group similar to the Criminal

- Case Management Group was recommended by the Administration of Criminal Justice Review

Committee in 1993. The CJC endorses this recommendation as it will provide the necessary
institutional underpinning of inter-agency cooperation and liaison.

. Priority to be given to implementing proposed legislative changes designed to enhance the efficiency
of the system, particutarly in relation to committal proceedings. The Committals Commitice, which
 reported to the Government in 1993, proposed a range of changes to existing legislation relating to
committals. However, the recommendations of this Committee have not yet been acted on by the
Government and the report itself remains confidential.

119 Since Qctober 1994 a pilot committals project has been running in Ipswich, as an initiative of the DPP, the LAC and the Queensland Police
Service, This project involves patticipation by the DPP and LAC in committal pmceedmgs The project is still being gvaluated.
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'IMPROWNG THE QUALITY OF INFORMATION

. If'the criminal justice system is to operate efficiently and cffccuvely, it is essential that decision-makers have
access to comprehensive and reliable data about the operation of that system and its component parts,
Without such information, it is extremely difficult to quickly identify and respond to problems, make sensible
decisions about the allocation of resources, and evaluate the impact of changes to the systcm :

This review has highlighted a number of significant gaps and shorlcommgs in the information which is
currently available about the Queensland criminal justice system and the operations of particular agenmes
within that system. For instance:

) neither the LAC or the DPP is at present able to provide accurate information about the amount of
time and resources which they devote to dealing with different types of matters and neither
orgamsatlon systematically collects information about the quality of service which it provides

the most recently available Magistrates Court statistics for Queensland are now nearly three years
out of date '

it is impossible to determine the pfopomon of matters currently heard in the District Court which
could have been dealt with in the Magistrates Court and, likewise, it is impossible to quantify the
cffcct of the changes to “hybrid” offence prowsmns proposed in the draft Criminal Code

no data are available to test the widely held perception that District Court judges take a more lenient
approach to sentencing than magistratcs

very little information is publicly available about the stage of proceedmgs at which guilty plcas are
being entered, even though this is a crucial measure of system efficiency

there ~are unresolved inconsistencies in the statistics on guilty plea rates collected by different
agencies

there is no publicly available data which might indicate whether tri als have become lengthier and
more complex in recent years. :

Some of these deficiencies are in the process of being addressed by the agencies concerned. For instance, the
LAC has moved to implement a system of time costing and the DPP is currently developing a matters
management system which should be capable of providing more detailed workload information for the
organisation. In the longer term, it is to be hoped that there will be a significant improvement in the quality,
quantity and timeliness of criminal justice data, as a result of the establishment, in late 1994, of a Crime
Statistics Unit within the Government Statistician’s Office. However, it will require time, planning, resources
and, most importantly, the cooperation of the criminal justice agencies Lhemsclves to bring about these
improvements. -




CHAPTER 6

RECOMMENDATIONS — IMPROVING THE CRIMINAL JUSTICE SYSTEM GENERALLY

15, To facilitate earlier decision-making in the criminal justice system, some transitional funding
' should be made available to enable agencies such as the DPP and LAC to change their
processes and focus more resources at the “front end”” of the system.

16. A permanent group, similar to the Criminal Case Management Group, should be established
to develop, implement and monitor across-agency strategies to i 1mprove the crunmal justice
system,

17. Priority should be glven to proposed legislative changes designed to lmprove the effi clency of .

the system, partlcularly in relation to committal proceedings.

18. - All criminal justice agencies should give the m_aximum possible support to initiatives designed
to improve the quality, quantity and timeliness of information relating to the operation of the -
criminal justice system.

CONCLUSION

The CJC’s primary objective in preparing this report has been to assess the sufficiency of the funding of the
LAC and DPP, with a view to enabling future decisions about the funding of these agencies to be better
informed. Consistent with this approach, the butk of the report has been taken up with analysing data and
presenting findings, rather than developing detailed recommendations. However, as discussed in this
chapter, there are several procedural and structural matiers which must be addressed if fundmg issues relating
to these agencies are to be satisfactorily resolved over the longer term.

First, funding decisions need to be made on the basis of accurate information about the workload of each
agency and broad agreement about the level and range of services which they are expected to deliver. This
requires that both the LAC and DPP develop suitable measures of changes in workload, costs and the
demand for services. An additional issue for the LAC is the current Commonwealth/State Agreement, which
has proved to be inadequate as a basis for maintaining the service profile originally established by the
Agreement. The State and Commonwealth Governments must decide on an appropriate service delivery
profile for the LAC and ensure that LAC funding arrangements enable the organisation to provide a stable
~ level of service in terms of this profile. '

Second, both agencies need to ensure that the resources which are allocated to them are used cost effectively.
- Given the wider budgetary constraints under which the Government operates, the LAC and DPP will have

difficulty securing additional budget allocations unless they can demonstrate that they are utilising existing - '

funds as effectively and efficiently as possible. Greater cost effectiveness can only be achieved 1f the
agencies:

«  have accurate information about what it costs them to prov:de services 1n-h0usc compared with using

private pracuuoners
. are willing to trial and evaluate different methods of delivering services with a view to determining

which method, or mix of methods, is most cost effective

. have organisational structures which limit the ability of sectional interest groups to influence
decisions about how resources can best be utilised (this issue is primarily relevant to the LAC).
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Third, both agencies need to develop systematic quality control and monitoring mechanisms so that a proper
standard of service can be maintained and the quality of different modes of service delivery can be evaluated.
These procedures should apply equally to work carried out in-house and that performed on behalf of the
agency by private practitioners. Effective quality control is crucial for ensuring that moves to promote greater
cost effectiveness do not result in any diminution of standards.

Finally, it is important to recognise that the ability of both agencies to utilise funds effectively is constrained
by, and has implications for, what happens elsewhere in the criminal justice system. Over the longer term,
reform of the wider criminal justice system is likely to be the most productive way of addressing funding
issues relating to these agencies. Amongst other things, the promotion of systemic reform requires;

. some transitional fundmg to be made available to agencies, particularly the DPP and LAC, to
facilitate earlier decision-making in the criminal prosecution process

. introduction of legislative changes, particularly in relation to committal proceedings

. establishment of a permanent management group to. develop, implement and monitor across-agency
strategies .

. improvements in the quantity, quality and timeliness of the information which is collected about the

operation of the criminal justice system.

The CJCis strongly supportive of recent initiatives to promote system-wide improvements and, pursuant to
its statutory responsibilities under the Criminal Justice Act, will be actively monitoring future developments
in this arca.
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APPENDIX 1

APPENDIX 1
ADVERTISEMENT CALLING FOR SUBMISSIONS AND LIST
OF NON-CONFIDENTIAL SUBMISSIONS RECEIVED

CALL FOR PUBLIC SUBMISSIONS
ON THE SUFFICIENCY OF FUNDING FOR
THE OFFICE OF THE DIRECTOR OF PROSECUTIONS
AND THE LEGAL AID OFFICE, QUEENSLAND

The Criminal Justice Commission’s statutory responsibilities include the responsibility to monitor and report
- onthe sufficiency of funding for criminal justice agencies including the Office of the Director of Prosecutions
and the criminal law functions of the Legal Aid Office (Qld).

In undertaking that responsibility the Criminal Justice Commission invites submissions in writing on Ihc
sufficiency of funding for the Office of the Director of Prosecutions and the criminal law functions of lhc
Legal Aid Office (Qld). In particular, submissions should address the following issues:

o theextent to which and ways in which the operation of these agencies has been affected by their level
of present funding, including the implications for the availability and type of representation provided
to persons chargcd with cnmmal offences;

. thc 1mpl1cat10ns for the criminal justice system as a whole of 1hc current funding levels of these
agencies; :
. any possible changes to the organisation of the criminal justice system or its component paﬂé which

might enable the more efficient use of resources by these agencies;
. the criteria to be applied in determining appropriate funding levels for these agencies,
Responses should be forwarded by 24 September 1993 to:
Criminal Justice Commission
PO Box 137 Albert Street
- BRISBANE QLD 4002

Submissions to the Commission will be treated as public documents unless marked “Confidential”.
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LIST OF NON-CONFIDENTIAL SUBMISSIONS RECEIVED

The CIC received submissions in response to correspondence forwarded to various people and organisations
who were considered to have an interest in the issue, as well as in response to the advertisement seeking
submissions published in The Courier-Mail, Sunday Mail and The Weekend Australian on 14 and 15
August 1993. - '

Crown Prosecutors Association of Queensland

Director of Public Prosecutions

Department of Family Services and Aboriginal and Islander Affairs

Far North Queensland Defence Lawyers Associatioﬂ

The Honourable Minister for Justice and Attorney-General and Minister for the Arts

Legal Aid Commission -

Queensland Police Service

State Public Services Federation

Victims of Crime Association of Queensland Inc.

Mr P Apel (Solicitor)

Mr K J Barker
Mr A Boe (Solicitor)
MrJIT Braﬂshaw (Barrister)
- Ms S M Coates (Solicitor)

Mr L Haines

Mr L J Matthews

Mr P Richards (Solicitor)

Mr M Thompson (Solicitor)

Two confidential submissions were received,
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APPENDIX 2

APPENDIX 2
‘THE STATE GOVERNMENT CONTRIBUTION TO LEGAL
AID UNDER THE COMMONWEALTH/STATE AGREEMENT

This Appendix. contains calculations of the diffcrcncé between the amount actually paid by the State
Government to legal aid in the period 1988/89-1993/94 and the amount it was required to pay under the
1990 Commonwealth/State Funding Agreement,

Under clause 7 of the Agreement, the State is required to contribute a minimum amount to legal aid. Income
from solicitors’ trust accounts is credited to the State’s contribution, but the effect of the State’s obligation
is to set a floor for the LAC’s revenue, regardless of the level of trust account revenue. The 1990 Funding
Agreement also provides that when trust account income in a given year exceeds the required State grant, the
excess can be credited to the amount payable by the State in any future year. Although the LAC is not a party
1o the Agreement, the same provision purpoits to require it to hold any excess in reserve.'"! The effect of
applying this provision would be to spread unusually high interest income from solicitors’ trust accounts over
several years.

Itis a fairly straightforward exercise to calculate the difference between the State’s contribution to the LAC
and its obligation under the Agreement in each of the financial years after the LAC/PD merger. The
application of the relevant proyisions prior to the merger is unclear, but according to a literal reading of
Schedule paragraphs 15 and 16, trust account income received by the PD prior to the merger was not credited
to payment of the State grant to the LAC, whereas payments from consolidated revenue to the PD were.!?
Moreover, the provision relating to “excess” trust account income, read literally, applied only to trust account
income received by the LAQ in excess of the State’s required contribution to both the LAC and the PD.*

Table A2.1 shows the relationship between the minimum State grant required by the Agreement, trust
account income and the actual State contribution for the period 1988/89 to 1993/94. The figures are based
on cash receipts and have not been indexed for inflation. This table shows that the State’s total contribution
increased sharply between 1988/89 and 1990/91, primarily because of large increases in trust account
income. The contribution declined significantly between 1990/91 and 1992/93, largely because of a steep
decline in trust account income. However, in terms of the parameters fixed by the Agreement, the three
financial years from 1988/89 through 19901 were “unusually” high trust account and total income years.
The component of the State’s contribution which is actually credited to the grant required by the Agreement
exceeded the State’s obligations in those years by amounts between $3.3m and $5.4m."** The State’s grant
was just above the minimum in 1991/92, and was actually below the minimum in 1992/93. The deficit of

1L s ehiedule, para. 16.

W2 Aneffect of the merger was to increase the proportion of income from solicitors trust accounts credited to the State’s obligaiion to fund LAC.,

13 The relevant passage of paragraph 16 refers to trust account income *“received [in a year] by the Commission . . . which is in excess of the
amount payable by the State, under paragraph 2 inrespect of that year . . .” [emphasis added]. There is some scope for arguing that the words
‘to the Commission” afier the word *State” are implicit, and that the provision was intended to apply to the amount in excess of the State grant
payable to the LAO after payments to the PD were taken info account.

4 Thig retrospective comparison is suggested by the terms of the Agreement itself. Moreover, it is arguable that the pravision relating to excess

trust account income was intended to apply to trist account income received by the LAO in 1988/89. Clause 15 of the Agreement stipulates

_ thatitis to operate from 1 July 1989, alihough the document was not signed until 30 January 1990. However, the Schedule, para. 4, provides
for an amount the parties ‘agree [is] payable’ under Schedule, para. 2 in 1985/89. Para. 16 of the Schedule applies generally to ‘amounts
payable by the State under this Agreement in respect of a y=ar’ and specifically to trust account income ‘in ¢xcess of the amount payable by
the State, under paragraph 2 in respccl of that year..,’,

115 The amounts described as credlted' are based on the onerous constrction of the State'’s obhgauons under Schedule paras 15 and 16 discussed

above,
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$

1.266m in this year is based on cash accounts. As discussed below, the accrual figure is lower and,

conversely, the surplus for 1993/94 is lower than that shown in 1993/94. It should also be noted that
formally, under the Agreement, the Statc could have offset excess trust account incomé credits from the
prcvmus year,

~ TABLE A2.1 - REQUIRED AND ACTUAL TOTAL STATE CONTRIBUTION

TO LEG_AL AID
1988/89 1989/90 1990/91 1991/92 1992/93 | 199394
$m © $m $m $m $m $m

Minimum 7.895 9.535 11.499 12.214 12.899 13197
Trust income (LAC) 8406 11156 | 12089 7.420 4552 6755
Cons. rev. (LAC) . 0.601 s0m - | 7081 10.300
Cons. rev. (PD) 2.801 3.109 4.165
Total credited grant' | 11207 14.265 16355 | 12491 11633 17.055
Total incoine (PD)! 2.806 3074 1920
Total State contrib. 14.013 17339 18.775
Credited grant excess® 3312 4.730 5.356 0277 (1.266)° 3.858
Total contrib, excess® 6118 7.864 7276 0277 (1.266) 3858
Credited trust excess* 0511 1621 0.590 |
Total trust excess® 3317 4.695 2510

Source:  Table complied from financial data supplied by LAC.
Notes:

L

2

3.

The total credited grant is the mnsnhd.ated revenue grant and the amount of kst account revenue credited to the State’s obligation wnder
the 1990 Agreement. Trust account income paid to the PD prior to the merger was not credited to the State for this purpose.

The credited grant excess is the difference between the minimum required contribution under the Agreement and the total credited grant.

The total contribution excess is the difference between the minimum required under the Agreement and the total account (including PD
trust income) actually paid to Legal Aid.

m%m is the amount of trast accoun income paid to the LAC (excluding PD) which exceeded the minimum total State grant
1

Total trust excess is the amount by which total trust account income paid to the LAC and PD excezds the minimum State grant.
Indicates a deficit.

Ad




APPENDIX 2

Tt should be pointed out that the amounts shown in the above table as ‘credited grant excess’ are different -
from the official ‘over’ and “under’ figures provided to the CIC by the LAC for the years 1990/91--1993/94.
According to the LAC,!® the amounts for each of these years are:

1990/91. $915,853

1991/92 ($163,746)
1992/93 ($226,211)
1993/94 $2,141,198

The marked discrepancy between the CIC and LAC figures for 1990/91 is attributable primarily to the fact
that the LAC did not include in its calculations the $4.2 m paid out of Consolidated Revenue to the Public
Defender in that year. The relatively minor discrepancies in the later years would appear to be primarily due
to the fact that Table A2.1 is based on cash accounts, whereas the LAC has used accrual accounts.

U6 o reqpondence received 23 January 1995, from Mr ] Hodgins, Director, Legal Aid Office (Queensland).
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FUNDING OF LEGAL AID AND PUBLIC PROSECUTIONS IN QUEENSLAND

TABLE A3.2 - QUEENSLAND POPULATION AND CONSUMER PRICE INDEX
FIGURES USED (1983/84-1993/94)

QUEENSLAND ' CPIINDEX
POPULATION 31 DECEMBER

1983/34 2,523,850 66.20

1984/85 2,571,218 68.50

1985/86 2,624,595 ' 74.00

- 1986/87 . 2,674473 80.60

1987/88 2,739,557 86.10

1988/89 2,828,337 - 92.20

1989/90 2,899,642 99.30

1990/91 2,966,090 105.40

1991/92 3,037,405 10730

1992/93 3,032,800 _ 108.10

1993/94 - 3,116,200 ' 110.20

Sources: Castles, I 1993, ABS Year Baok: Austratia, No. 76, ABS Canberra; additional infonnation
received from ABS. ] .




APPENDIX 3

TABLE A3.3 — OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS QUEENSLAND
' REVENUE AND EXPENDITURE (1986/87-1993/94)

1986/87 1_987!#8 1988/89 1989/9¢" 1990/91 1991/92 1992/93 1993/94?
Revenue 4533000 | 5250000 | 4,625,000 | 5390370 | 6,757,520 | 8520480 | 9,071,200 | 10,165,000
Expenditare 4,385,000 4_,450,000 4507219 | 5390370 | 6,654,577 | 8,820,729 8,964,040 | 9909309
Source:  Unpub. information received from the Director-General of the Depariment of Justice and Attomey-General July 1994,
Notes: -
i. A revenue figure was not available for 1989/90; therefore it was assumed revenue equalled expem:lmue.
2. - The expenditure figure excludes $199,000 expended on salaries in the Special Prosecutor's Office.
3. This figme exclodes revenne of $1,311,100 received for property maintenance. An amount of $1,311,129 was actually expended,

Liability for this item had previously been tiie responsiblity of the Department of Administrative Sexvices.

TABLE A3.4 - OFFICE OF THE DIRECTOR OF PUBLIC PROSECUTIONS QUEENSLAND
WORKLOAD (1986/87-1993/94)

198687 | 198788 | 19889 | 19soe0 | 1sserer | assusz | 199mes | . 209394
Trials 821 887 934 852 313 | 976 1,152 1,343
Senences 2,060 2156 | - 2,197 2486 2,756 3,124 3,797 3971
Depositions 3421 3,848 4,176 4,145 4373 504 5563 6,263
Source:  Director of Prosecutions Queensland, Annual Reports 1986-1994.
Note: DPP workload figures have been converted from a calendar year basis 1o & financial year basis.
All
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Sources:

Notes:

- APPENDIX 4 | |
COMPARISON OF AUSTRALIAN PROSECUTING
“ AUTHORITIES

Director of Prosecutions Queensland, Annual Report 1994; Director of Public Prosecutions South Australia, Annual Report 1992-93,
Director of Public Prosecutions comes. received May 1994; Office of the Director of Public Prosecutions New South Wales, Annual
Report 1992-93, Director of Public Prosecmtions correspondence received Aog. 1994; Office of the Director of Public Prosecutions
Victoria, Annual Report 1992/93; Office of the Director of Public Prosecutions Western Australia, Anazal Report 1992/93, Director
of Public Prosscutions comespondence received May 1994; Commonwealth Director of Public Prosecwtions, Annual Report 1992193,
Review of the Office of the Commaonwealth Director of Public Prmecuum Report, March 1994, Commonwealih Dirzctor of Pubhc
Prosecutions comspondmoe received June 1994,

This table containg data showing the workload of the Offices of the Dircetor of Public Prosecutions in selected areas. These offices
perform a variety of functions which make strict comparisons difficolt. The woskload statistics contained in the table do ot include the
work of the various offices in the areas of recovery of proceeds of ctime, advice and policy, indemnities from prosecution. Additionally,
the differences in the jurisdictions of the courts in each of the States impact upon the workloads, and consequently the staffing and
resourcing of the respective Offices of the Darecwr of Public Prosecutions, This table should be used as an cwiline rather than for

comparison pIIposes,

Appeal figures represent the total number of appeals conducted by the Office of the Director of Public Prosecutions in each State and the
Commenwealth. This is because of the difficulties in disaggregating the numbers of appeals in the vanous courts which hear appeals in
each State,
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Dai:e of Issue

May 1990
May 1990
September 1990

| November 1990

November 1990

February 1991

March 1991

March 1991
March 1991

April 1991

May 1991

May 1991

June 1991

Tuly 1991

Published Reports and Papers of the

Criminal Justice Commission

Title

Reforms in Laws Relating to Homosexuality
- an [nformation Paper :

Report on Gaming Machine Concerns and Regulatidns
Criminal Justice Commission
Quegnsland Annuval Report 1989-1990

SP Bookmaking and Other Aspects
of Criminal Activity in the

‘Racing Industry - an Issues Paper

Corporate Plan

 Directory of Researchers of Crime

and Criminal Justice - Prepared in
conjunction with the Australian
Institute of Criminology

Review of Prostitution - Related
Laws in Queensland - an Information
and Issues Paper

The Jury System in Criminal Trials
in Queensland - an Issues Paper

Report of an Investigative Hearing into
Alleged Jury Interference

Submission on Monitoring of the
Functions of the Criminal Justice
Commission o

Report on the Investigation into
the Complaints of James Gerrard
Soorley against the Brisbane City
Council

Attitudes Toward Queensland' Police -
Service - A Repott (Survey by REARK)

The Police and the Community, Conference
Proceedings - Prepared in conjunction
with the Australian Institute of

Criminology following the conference

held 23-25 October, 1990 in Brisbane

Report on a Public Inquiry into
Certain Allegations-against
Employees of the Queensland
Prison Service and its Successor,
the Queensland Corrective Services
Commission

Availabilit

Out of Print

In stock as at time of
printing of this report

Out of Print

In stock as at
time of printing
of this report
Out of Print

Out of Print

QOut of Print

Out of Print

Out of Print

Out of Print

.Out of Print

Out of Print

" Out of Print

Qut of Print




Date of Issue

July 1991

July 1991

August 1991
September 1991
Scptémbcr 1991

September 1991

November 1991

Novembier 1991

November 1991

December 1991

January 1992

‘February 1992

(i)

“Title

Complaints against Local Government
Authorities in Queensland - Six Case

Studies

Report on the Investigation into the
Complaint of Mr T R Cooper, MLA,
Leader of the Opposition against the -
Hon T M Mackenroth, MLA, Minister
for Police and Emergency Services

Crime and Justice in Queensland

Regulating Morality?
An inguiry into Prostitution
in Queensland

Police Powers - an Issues Paper

Criminal Justice Commission
Annual Report 1990/91

Report on a Public Tnquiry into
Payments made by Land Developers,

‘to Aldermen and Candidates for

Election to the Council of the
City of Gold Coast

Report on in Inguiry into )
Allegations of Police Misconduct
at Inala in November 1990

Corporate Plan 1991-1993

Report on an Investigation into
Possible Misuse of Parliamentary
Travel Entitlements by Members of .
the 1986-1989 Queensland Legislative
Assembly

Report of the Committee to Review the

" Queenstand Police Service Information

Bureau

Queensland Police Recruit Study,
Summary Report #1

Availabilit

Out of Print

In stock as at -
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

- In stock as at

time of printing
of this report

In stock as at
time of printing
of this report

- In stock as at
- time of printing
-of this report

In stock as at

_ time of printing

Out of Print

Out of Print

In stock as at
time of printing
of this report




Date of Issue

March 1992

March 1992

March 1992
June 1992
September 1992
September 1992
Qctober 1992

November 1992

November 1992

November 1992
January 1993

April 1993 .

May 1993

(i)

Title

Report on an Inquiry into Allegations
made by Terrance Michael Mackenroth

MLA the Former Minister for Police and
- Emergency Services; and Associated
Matters

Youth, Crime and Justice in Queensland
- An Information and Issues Paper

Crime Victims Sufvcy —_.Qucqnsland 1991
" A joint Publication produced by

Government Statistician's Office,
Queensland and the Criminal Justice
Commission '

Forensic Science Services Register

Cﬁminaj Justice Commission
Annual Report 1991/1992

" Beat Area Patrol - A Proposal for
"a Community Policing Project in

Toowoomba:

Pre-Bvaluation Assessment of
Police Recruit Certificate Course

Report on S.P. Bookmakirg and
Related Criminal Activities in
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