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particular, the false disclosure by O'Brien to Greemwood QC. The
reference to Robison and costs by Butler paled into insignificance in the
light of the earlier disclosure to Greenwood QC that Pancl Z had been, as
in the case of Herscu, polled for a political response by individual jurors.

The Decision to use Panels P and K

It has to be understood that it was beyond the control of the accused and
the defence team as to the course events might take in the event that Panel

'Z was discarded. Hansen, the Deputy Sheriff, was at pains to emphasise

that the decision to use Pancls P and K was made by the trial Judge. I
have elsewhere rejected that proposition. 1 am in no doubt that the
decision as to which panels should be used was a pragmatic one and
Hansen himself was best equipped to decide which of the panels should
more appropriately be used. Pamels P and K were selected for practical
reasons by him, and this was approved by the trial Judge, no doubt relying
heavily on the judgment of Hansen whose immediate function it was to
ensure that the criminal courts were properly serviced with sufficient
jurors.

The fact remains, however, that the defence tcam had no input into this
decision. If Panel P was regarded as a desirable panel because of Shaw,
then the fact remained that it was left to Hansen to make the selection.
That sclection required only the formal approval of the trial Judge. At the
same time it is clear that in the Judge's Chambefs on the morning of
Monday, 23 September 1991, the original submission had suggested the
replacement of Panel Z with the other panecls which had becen summonsed
for that day. They were Pancls P and L. That was very much a logical
submission for Greenwood QC to make because of the fact that P and L
were in the precincts of the court and the application to discharge Panel Z
was being made at the last minute. Hansen later decided to usc Panels P
and K.

If therefore the intention to displace Panel Z had the added purpose of
replacing it with Panel P, the most that the manipulators could have wished
for was the chance that Panel P be selected as a replacement. Whether that
chance materialised depended immediately on Hansen who was best placed
to suggest the substitute panels to the- trial Judge.

There is no evidentiary basis at all for a suggestion that Hansen's support

- was enlisted by persons who may have been intent on manipulation. The
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fact is that Mead's office was given preferential treatment after 10.00am on
Monday, 23 September when the Pancls P and K were supplied at no cost.
This can be shown to be at variance with the treatment given to solicitor
Russo on the same morning. However, 1 am prepared to regard this
inconsistency as an administrative malfunction from which no adverse
inference should be drawn.

There is one further point which is relevant here. It can be shown to be
beyond doubt that the jury lists of Panels P and K which were given to
Mead's office by the Sheriff's Office on that morning were generated by
the Sheriff's computer on that same morning. This establishes that it is.
probable that the Panels P and K, which were later found by the inquiry to
be in Mead's file, were not received by his office from that source prior to
Monday, 23 September. This might lead one to the conclusion that the
defence team did not have access to Panels P and K prior to Monday, 23
September 1991.

However, one cannot necessarily so conclude.

As has been pointed out above and elsewhere in this report, the fact that
Panel P would be called in on Monday morning was known from
sometime on the previous Friday afternoon. Furthermore, Panel P itself
had been displayed in the registry since about 29 August 1991 - five days
prior to the commencing date of the sittings, 2 September 1991. The
identity of its members was available for public consumption. In addition,
the pancls for the sittings, including Panel P, were freely available and
circulating within the wider legal fraternity and its members. More
specifically, O'Brien had the capacity to obtain a copy or copies of Panel P
and indeed any other from a confidential source in the office of the
Director of Prosecutions. As the body of the report discloses, O'Brien was
able to obtain from a source in the Director's office the criminal and traffic
offence history of all of the members of Panels P and X on the morning of
Tuesday, 24 September. He was therefore well able to obtain copies of the
other panels, including Panel P if needs be, at any time after the same had
been made available to the Director's office prior to the commencement of
the sittings on 2 September 1991. '

Therefore, one cannot conclude that some members of the defence team
first acquired access to Panel P on the morning of Monday, 23 September
1991. It is probable that this was Mead's first contact with Panel P. It is
not unlikely that it was Mead himself who obtained the lists from the
Sheriff's Office on Monday moming. The ecxact identity of the relevant
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person cannot be established. O'Brien said that he himself received them
only at about lunch time on Monday. Assuming that fact to be true it is,
on the other hand, certain that he and Butler were well-equipped to access
the relevant panels, including Panel P, at any time since 2 September 1991.

O‘Brién and the National Party

It is probable that O'Brien, when he visited National Party Headquarters at
7.30am on Monday, 23 September to check the list against Party
membership, had with him Panel Z. k is also probable that when he or
Butler made available the new lists on Monday evening/Tuesday moming
for further checking, those lists were Panels P and K. This might suggest
that the expectation of O'Brien was that Panel Z was to be used on
Monday, but that when Panel 7 was dismissed he had to pursue like
inquiries in respect of Pancls P and K on Tuesday moming. Again, I am.
satisfied that he had first gone to Dr Lynch's surgery on Friday evening
with Panel Z and later on Monday with Panels P and K. It is probable that
when he saw Mrs Chapman on Saturday at her home he had with him
Panel Z. It is not unlikely that on Monday/Tuesday O'Brien attempted to
contact Mrs Chapman a second time and may have done so. Neither has a
clear recollection of the second contact. The telephone charging material
on the other hand suggests that O'Brien telephoned the hairdressing salon
conducted by Mrs Chapman's daughter, and where Mrs Chapman -herself
assisted from time to time, during the period when it was known that
Panels P and K were to be used.

All of thesc facts, it might be suggested, arc only consistent with an
intention to use Panel Z on Monday and Panels P and K only after Panel Z
had been discharged. This also needs further examination.

If the plan was to effect the dismissal of Panel Z in the hope that the
chance of using Panel P might materialise, then all of O'Brien's inquiries
with the National Party are not inconsistent with such an intention.

So far as the Panel Z inquiries on Monday morning are concerned, these
were really necessary in any event. The process had begun with O'Brien's
visit to Mrs Chapman on Saturday. This was before he saw Greenwood
QC Iater on the same day. Mrs Chapman had put O'Brien in contact with
Crooke.. O'Brien and/or Butler could mot necessarily assume that the trial
Judge would abandon Panel Z. It was hoped that he would. On the other
hand, Greenwood QC bad not disclosed his hand to O'Brien late on
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Saturday afternoon. He had in fact refrained deliberately from making
known to O'Brien at that meeting his deep concern. Rather, he encouraged
him to keep working on Panel Z and had done much the same when
OBrien had visited Gundelach's home on Sunday afternoon. O'Brien was
never a party to discussions with Greenwood QC concerning the proposed
application to discharge Panel Z. Therefore, an abundance of caution was’

necessary on the part of O'Brien in case the unintended happened and
" Panel Z was not dismissed. Therefore, as late as on Monday morning it
was seen to be necessary to check the National Party records.

One has always to remember in this context that virtually nothing had been

done with Panel Z. Walliss had done nothing or virtually nothing. By -
9.00am on Monday morning when Butler briefed Gundelach he could pass

to him only very sketchy information. The fact that he did brief

Gundelach with such information as he had sufficiently evidences the state

of Butler's mind that, even though he knew the application was to be made

and probably expected that it would succeed, he nonetheless passed to

Gundelach the rather paltry information which he had access to by 9.00am

on that morming.

Furthermore, once it was certain that Panels P and K were to be used the
further check of National Party records in respect of those pamels is mot
inconsistent with prior knowledge on the part of Butler and O'Brien that
Shaw, one member only of Panel P, was a member of the National Party
and a desirable juror on that account and on account of his known attitudes
towards the accused.

I am of the view that on the balance of probabilities the intention to have
Panel Z dismissed, based as it was on false disclosures by O'Brien tfo
Greenwood QC, was related to the intention, if possible, to have Panel P
substituted with the chance that Shaw may thereby be empanelled.

The fact therefore that Shaw's associations and aftitudes were known to
O'Brien and/or Butler before Monday, 23 September did not exclude the
requirement to pursue more aggressively the inquiries of the National Party
and other sources concerning Panels P and K, once it had been established
decisively that those were the panels to be used at the trial. As the body
of the report discloses a somewhat massive profile had been done by
O'Brien of the jurors on Panels P and K - something which I am satisfied
had pever been done in respect of Pancl Z.  Shaw was a known Bjelke—
Petersen sympathiser. It was not unlikely that there may have been others
included on Panels P and K. Hence the need to determine from National
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Party sources whether there were others who, like Shaw, could be regarded
as likely supporters. As pointed out above, three others were assessed as
"Yes " by O'Brien, although for what reasons remains unknown. My
point has simply been to demonstrate that the making of further inquiries at
National Party Headquarters, from Dr Lynch or even of Mrs Chapman is
not inconsistent with O'Brien/Butler having prior knowledge of Shaw. The
fact is that very extensive further inquiries must have been made within the
short period after it was known that Panels P and K would be used. The
information collected even included the criminal and traffic offence
histories of the Panels P and K jurors. In short, the most extensive
inquiries were only undertaken after it was known decisively that Panel Z
would not be used and the identity of the substitute panels was known. By
contrast, little information had been mustered in respect of Panel Z.

The Knowledge of Shaw

Several people who can be easily identified ~ at least Cousins, Martin, Pitt,
Sirl, Mrs Nioa - and no doubt several others knew of Shaw's political

affiliations and of his regard for the accused. At least since 29 January

1991 he had also been identified, at least by Hassall, by those who
attended the meeting at Ardrossan restaurant and by those to whom the
minutes of the meeting were circulated, as the contact point for the Friends
of Joh organisation, irrespective of whether he had sought formal
membership of it. It will be recalled also that the date, 11 February 1991,
referred to in the minute was the appointed date for the committal
proceedings in respect of the charges laid against the accused.
Accordingly, . there were several people who not only knew of Shaw's
allegiances and attitude, it was also known by some that he was to perform
jury service. He in fact had been subject to the requirements of jury
service since 2 September 1991 and he had previously discussed with
others, for example Cousins, that he was about to engage in jury service.

.Furthermore, it was a matter of public kinowledge that the Bjelke—Petersen

trial was to begin shortly. Therefore, whilst it cannot be determined with
precision how many persons knew of it, it is clear that a not insignificant
number of persons knew of the fact that Shaw was about to or was
engaged in performing jury servicee. Shaw and Cousins had even
canvassed the possibility that' Shaw may be empanclled on the Bjelke-
Petersen trial.

It is improbable that either Shaw or Cousins knew of the existence of Panel
Z. On the other hand, the more important fact is that there was discussion
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with Shaw about his performing jury service. It will be recalled that
Cousins was the State President of the Young National Party and a solicitor
who practised at the Gold Coast and whose specialty was the criminal law.
It is not unlikely that this kind of discussion was had with others.

In short, I am satisfied that Shaw was known by several persons in
National Party circles to be engaged in, or about to engage in jury service.
* It follows that the means of knowing that Shaw had been called for jury
service was available to those who were imtcrested cnough to identify
National Party personncl in that category at that time. O'Brien and Butler
were two such persons. Butler in particular had since July 1991 turned his
attention to the question of jury vetting. It would be inconceivable that
Butler and/or O'Brien would not have pursued by appropriate inquiry the
possibility of empanelling in the Bjelke—Petersen trial those persons who
were known as sympathetic towards the accused. It was a relatively simple
task for competent investigators in these circumstances to be able to
identify persons such as Shaw as potentially favourable juross.

In this context the discussion "in riddles" between Sirl and O'Brien needs
to be considered also. It is now known that during the trial O'Brien was
sufficiently well-informed by appropriate sources to be able to make .
contact with Sirl at his home, whom he did not know prior to his
involvement in the defence of Sir Johannes Bjelke-Petersen. Of course
O'Brien still denies ever having contacted Sirl. As even Sirl himself said
in evidence:

"Now I don't know who wouldve told Barrie O'Brien that I
knew him (Shaw) but it was certainly not something that
wasn't widely known.* :

Obviously some person did tell O'Brien that Sirl was a valuable coniact.
Who that was cannot of course be determined. It could have been any one
of a number of persons. The important point is that the means of
knowledge about Shaw, his contacts and other allegiances was broadly-
based and any competent investigator intent on knowing the identity of
relevant persons had several obvious sources available to him. It cannot be
denied that both Butler and O'Brien were experienced investigators. It will
also be recalled that, according to Mrs Swan, Sirl had said that when
O'Brien spoke to him he, O'Brien, when referring to "the dinner party for
12", said that "we both know a guest or a couple of the guests” — this was
obviously a reference to Shaw and Friend. Clearly, O'Brien knew of
Shaw; so too did Sirl; Sirl had learned of Friend from Shaw; some
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unknown person had obviously informed O'Brien of that fact and that he
should make contact with Sirl. That involved mot only identifying Sirl
personally, but also required that O'Bricn be given his address and
telephone number. '

I am satisfied that it is more probable than not that Butler/O'Brien bad
available to them before 23 Sepiember 1991 the means of knowing
relevant facts and circumstances concerning Shaw and also the fact that at -
a time coincident with the Bjelke—Petersen trial, he, Shaw, was attending
the court as required as a member of Panel P.

The Disclosures Concerning Friend

As indicated in the body of the report, 1 am satisfied that Shaw was the
source of the information, which was acquired by the defence team and
others during the trial, concerning Hedley Friend. It was a gross
impropriety for Shaw to disclose to others outside the jury room his
"concem™ about Friend. More importantly, however, for present purposes, -
it is indicative of Shaw's attitude towards the accused that he should inform .
others, possibly Sirl, Pitt, Mrs Nioa and/or O'Brien, of his perception of
Friend's attitude as a juror in the Bjelke—Petersen trial. Again, the fact that
televant persons had access to Shaw during the trial indicates the degree of
knowledge which such persons had about him and the closeness of the
associations which had been developed between them.

- O'Brien claimed in evidence that he did not even kmow that Shaw was a

member of the National Party. Crooke's evidence requires the rejection of
that claim. At the latest by Monday afternoon/Tuesday morning O'Brien
and Butler at least knew of Shaw's ‘political affiliations. Within a short
period and during the trial itself it can now be said that Shaw was known
to be one who was prepared to breach the confidentiality of the jury room.
O'Brien now claims not only that he had had no dealings with Sirl, but also
that he did not even know him. Mrs Swan's evidence, the evidence of
Sitl's father and even parts of Sitl's evidence require also the rejection of
that claim.

O'Brien's false denials of knowing of Shaw's political connections and of
discussing Friend with Sirl during the trial - a matter which came to Siil's
knowledge cither directly or indirectly from Shaw whilst in the course of
jury service - is in the broader context of the evidence a relevant fact
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which needs to be considered together with the several other findings
contained herein. '

Summary of Findings

At the outset of this Report 1 addressed the two questions which are
inherent in the fact finding process, namely, the nature of the standard of
proof in an inquiry of this kind and the question of drawing of inferences
from other facts and circumstances in accordance with the required
standard. I have now to apply those principles to the facts and
circumstances of this case.

I have attempted throughout the body of the Report and in this chapier to
identify the facts and circumstances about which I am satisfied in
accordance with the appropriate standard of proof. Some of these facts and
circumstances are of greater evidentiary value than others. For example, I
regard, in particular, two findings of fact as entitled to great weight in the
final analysis of the whole body of relevant facts and circumstances.

Those findings are, firstly, that Walliss did not engage in the tclephone -

polling of Pancl Z at all or if he did, it was fragmentary at best, and of
token quality only, and sccondly, that O'Brien on the afternoon of
Saturday, 21 September 1991, at the Gateway Hotel falsely informed
Greenwood QC and Gundelach that Walliss had exhaustively polled Panel
Z on political issues relevant to Sir Johannes Bjelke~Petersen - precisely
the same factual scenario which had led io the dismissal of the panel in the
Herscu case.

I will therefore catalogue the facts and circumstances which, I am satisfied,

are established to my satisfaction on the balance of probabilities bearing in
mind that that degree of satisfaction has been attained whilst recognising
the gravity of making the relevant findings.

1. - Walliss did not poll Panel Z at all, or if he did, the polling was -
token only. '

2. Late in the afternoon of Saturday, 21 September 1991 at the
Gateway Hotel, O'Brien falsely informed Greenwood QC and
Gundelach that Walliss had personally and exhaustively canvassed
the jurors on Panel Z in relation to political issues relevant to the
accused in a way which rendered the process in practlcal terms
indistinguishable from the Herscu case.
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O'Brien knew on Saturday, 21 September 1991, that Walliss had
not exhaustively polled Panel Z by reference to political issues or
at all.

O'Brien's intention in falsely deceiving Greenwood QC and
Gundelach was to facilitate the discharge of Panel Z from service
in the Bjelke-Petersen trial for which it bad been specifically
formed. :

The intention of O'Brien/Butler in having Panel Z discharged from

service in the Bjelke—Petersen trial was, if possible, to have Panel
P substituted.

Butler, at all material times, was intimately concerned with and
involved in, and was aware of all aspects of pre—trial preparation,
including the pre-trial investigations into the relevant jury panels.

O'Brien was an active, experienced and competent investigator and
had for many years been active in all aspects of investigative work.

‘Butler was at all material times both before and during the trial in

close contact with O'Brien and knew that O'Brien's disclosure to
Greenwood QC and Gundelach was falsely deceptive and intended
to be so,

It.-was a known fact and one which could readily be ascertained by
Friday, 20 September 1991 that Panel P, of which Shaw was a
member, would be summonsed for jury service on Monday, 23
September 1991.

Butler falsely denied that he had any knowledge of matters
concemning jury vetting and selection. His evidence that he
deliberately dissociated himself from - matters conoermng jury
vetting and selection is false.

By the time of the meeting between O'Brien, Greenwood QC and
Gundelach in the late afternoon of Saturday, 21 September 1991,
nothing or practically nothing had been done by any person
towards jury vetting Panel Z which bad been specifically chosen
for the Bjelke—Petersen trial,
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By 9.00am on Monday, 23 September 1991, at which time Butler
briefed Gundelach in respect of the information which he had
available in respect of Panel Z, only a paltry body of material, and

- in respect of relatively few jurors, was available.

By 1.30pm on Tuesday, 24 September 1991, there was made
available to Counsel in respect of Panels P and K a detailed and
relatively voluminous body of material which, by contrast to the
position in respect of Panel Z, evidenced an extemsive and time
consuming process of jury vetting in respect of those two panels.

Shaw had been, at least since 29 January 1991, identified in Young
National Party circles as a contact point for those who were
interested in identifying with the Friends of Joh movement.

Shaw, a member of the Youﬂg National Party since 1988, was a
known activist in the Party and was known as an av1d supporter of

_Sir Johannes Bjelke-Petersen.

Shaw was known by a mgmﬁcanl number of persons associated
with the Young National Party to be engaged im, or about to
engage in jury service at a time coincident with that during which -
the trial of the accused would be held.

Butler had had, at least for some months prior to 23 September

1991, an active association with the Friends of Joh movement with
which Shaw had been identified. '

During the trial Shaw, whilst empanelled as a juror, maintained
contact with at least Sirl, or Pitt, or O'Brien, or Mrs Nioa, and
breached jury room confidentiality by disclosing his assessment of
Friend as a person whom he perceived to be opposed to the
accused. ' '

O'Brien falsely denied that he knew Sirl, and that he and Sirl had,
during the trial, conversed concerning Shaw and juror Friend.

There was at all material times both before andfor during the trial a
close relationship existing between at least Shaw, Sirl, Pitt and Mrs
Nioa, Shaw's first cousin and a member of Senator Bjelke-

Petersen's small personal staff.



~ 474 -

Based on these findings of fact the question remains as to what inferences
can be properly drawn in accordance with the relevant standard of proof.

After due consideration of all of the evidence and of the relevant
-principles, I am satisfied that it is more probable than not that:

1.

Greenwood QC and Gundelach were falsely and deliberately misled
by O'Brien, to the knowledge of Butler, to the belief that Walliss

. had exhaustively and personally contacted and polled the members

of Panel Z on issues which were political and relevant to the

* known political views of the accused and which therefore made the

case indistinguishable from the Herscu case.

The trial Judge was misled by Greenwood QC to the belief that it
was inappropriate to use Panel Z at the trial of Sir Johannes
Bjelke—Petersen and that other panels should be substituted.

Greenwood QC in making the application to the trial Judge for the
dismissal of Panel Z honestly, but mistakenly, belicved that what
he had been told by O'Brien was true.

‘That the joint purpose of O'Brien and Butler in the deception of

Greenwood QC and Gundelach was to effect the dismissal of Panel
Z and thus to make available the chance that Panel P, of which it
was known that Shaw was a member, might be substituted.

These and other Televant findings of fact can be summarised by my stating J
my conclusions in respect of each of the questions raised for my inquiry,
(See Chapter 1.1). '

(2)

®)

Very few, if any, prospective jurors on Panel Z or members of
their houscholds were approached by any person comnected with
the defence of Sir Johannes Bjelke-Petersen. This fact was, prior
to the frial, known by Walliss, Butler and O'Brien. 1 cannot
answer this question with any more particularity. -

Senior defence Counsel did provide the trial Judge with false and
misleading information in connection with the defence application
to discharge Panel Z from service at the trial. Both O'Brien and
Butler knew that the information was false and misleading and that
it would be provided to the trial Judge for the purpose of
discharging Panel Z from service so that the chance of using Panel
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P could become available. Senior defence Counsel in providing
the trial Judge with false and misleading information did so in the
honest but mistaken belief that what he had been told was true, and
without any intention to deceive or mislead the trial Judge.

(c)  The procedures used to create prospective jury lists and jury panels
were not manipulated to include the name of any person who was
subsequently empanelled in the Bjelke—Petersen trial.

(3))] No person employed in the Sheriffs Office or in CITEC
- improperly disclosed information concerning any juror who was
subsequently empanclled in the Bjelke-Petersen rial.

® Senior Counsel did not provide the trial Judge with false
information concerning a juror (Friend) in - response to the
application by the Crown to discharge the jury on 18/19 October
1991. ‘The substance of this information provided by Senior °
Counsel was factually true and the source of this information was
Shaw. ' : -

) There is no sufficient evidence available which shows a prima facie
case against any person in respect of whom a charge of official
misconduct might be brought or which wamants the Chairman
authorising a report pursuant to Section 2.24(2) of the Criminal
Justice Act 1989.

In respect of (f) I should add that I have considered the question whether a
report should be fumished to the Director of Prosecutions pursuant -to
section 2.24(2) in respect of the relevant acts and/or omissions of Butler
and O'Brien in misleading Greenwood QC as set out above, and also in
respect of the false evidence given by O'Brien to the inquiry that his was
not the handwriting on the document which contained the criminal and
traffic offence history of jurors on Panels P and K.

In respect of the first matter, any available evidence which may be
admissible in a criminal charge is insufficient' having regard to the strict
requirement of proof, which is applicable to such a charge, namely proof
beyond reasonable doubt — a standard of proof significantly different from
that which applies to an inquiry such as this.

So far as the false evidence of O'Brien concerning his handwriting is
concerned, his later evidemce in which he acknowledged that the writing
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was his needs also to be considered when assessing the sufficiency of the
proof to support a criminal charge. I should refer also to the evidence of

Marheine, the handwriting expert, that he would have preferred to have had

additional authentic samples of O'Brien's handwriting. His evidence is

sufficient to satisfy the civil standard of proof — to which I am subject in

these proceedings ~ and a finding that the handwriting is O'Brien's;

similarly that O'Brien falsely told the Commission investigators and the

public hearing that it was not. That, however, is insufficient to justify the

laying of criminal charges.

Therefore, I have considered it proper to conclude as I have in paragraph
®- ' '

Finally, I need only add that the evidence of Jennifer Jane Kerry Smith and
the report of Inspector Huddlestone, dated 11 December 1991 to the
Criminal Justice Commission, is relied upon to support the finding that
there was no manipulation of the random jury selection system with the
Centre for Information Technology and Communications (CITEC).



— 477 -

CHAPTER 13

THE TRIAL OF SIR JOHANNES BJELKE-PETERSEN AND THE LAW
AND PRACTICE RELATING TO JURIES

One should be cautious before passing to judgment on matters concerning the
present law and practice of juries from the experience of only one criminal trial, in
particular, the trial of a high—profile accused in proceedings which will probably
become a part of the State's political history.

On the other hand, it may be that the sense of urgency which such a tnal will
generate will inevitably expose the faults in the system and the excesses which lead
to the abuse of it.

Plainly, the composition of the jury in the trial of Sir Johannes Bjelke—Petersen
was seen as a critical matter from the beginning. On 15 July 1991 Greenwood QC
was retained to lead for the defence at the trial appointed to begin on 23 September
1991. On 17 July 1991 he was in Brisbane to confer with the client and with
those who were to instruct him. At that conference the procedures for jury vetting
were discussed as a matter of some priority. Even before 17 July 1991, Butler had
explored with Walliss a process for investigating the jury panel. The panel was
not to be published until 11 September 1991 and then only because Yorke was to
stand trial on 16 September 1991. So that even before Counsel was retained and
briefed the process for jury vetting had already been discussed between Butler and
Walliss. Even before Counsel was briefed. to the point of advising in detail on
evidence, the matter of jury sclection and a process for facilitating it was already
underway and itself had become the subject matter of Semor Counsel's advice.

Perhaps this is not surprising given the political and legal environment in which
the irial was to occur. Other high-profile figures including the Commissioner of
~ Police and Ministers of the Crown had been tried in the criminal courts of the
State. The trial of the former Premier, a widely-known and somewhat
controversial figure, was now about to begin.

Not surprisingly, his legal advisers turned their minds to the question of jury
selection as a matier of priority. So important was it perceived to be that persons
who claimed special expertise were sought after and it was acknowledged that the
client would have to bear the cost of the comprehensive inquiries which it was
assumed would be undertaken. Walliss quoted his fee to be $600 per day. Later
when a second investigator O'Brien was enlisted he was to submit an account for
$4,261.60 for “investigations", the major portion of which were said to have been
conducted in the four days prior to the commencement of the trial.
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This evidence would suggest then that the practice of jury vetting and its
importance in a particular casc has even led to the development of a specialty in
jury vetting capable, it would scem, of being exercised by those who claim some
skill in it. Perhaps it is relevant to observe that the two investigators hired in this
- case were both former experienced police officers whose "professional" charges are
. significantly in excess of the daily earnings of their former colleagues. '

The experience in the Herscu case has been dealt with in an earlier report of the
Commission published in March 1991.

These few preliminary statements of fact provide sufficient background to the
abuse of the system which I am satisfied occurred in this case. The trial Judge, the
Chief Judge of the District Court, an experienced and highly—regarded Judge in the
law and practice of the criminal courts was deceived; so too was the Senior
Counsel who led for the defence. The core of the deceit was the assertion that the
members of the jury panel, which had been especially compiled for the trial, had
been canvassed comprehensively by Walliss before the trial to determine their
political attitudes in a manmer indistinguishable from the Herscu case. This
assertion was demonstrably untrue. However, the mere making of the claim led to
the making of an application to discharge the panel and at the same time was the
cause of significant distuption to the proper administration of the court. More
- importantly, it led to the substitution of a panel which contained a juror whom it
was known was favourably disposed to the accused and one who was not only a
political affiliate but a person who had voiced his avid support for the accused.

In the Herscu case the polling of jurors had admittedly occurred and in that case
the polling was frankly political. The jury panel was discharged. Paradoxically, in
this case, the claimed polling was also said to be political but it had not in fact
occurred. The result, however, was the same - the jury panel was discharged. In
each case the jury system was misused. In the first case the jurors themselves
complained that their privacy had been invaded and that they had been the subject
of attempted manipulation. In this case Counsel for the accused had complained,
on the basis of what he was told, and he had sought the discharge of the jury panel
lest his client might be prejudiced. In each case the source of the complaint was
the allegation of jury vetting.

One might therefore readily conclude that jury vetting is intrinsically evil in the
relevant sense and therefore to be forbidden. Such a hasty conclusion may be too
simplistic. The matter reqmrcs closer analysis.

There are two well-understood propositions which are accépted as valid and
fundamental in any discussion about trial by jury. Firstly, the jury panel must be



- 479 -

randomly selected; secondly, there is a statutory nghl in an accused: person to raise
objection in the course of the selection of those who are to try him/her.

In respect of the first, there is no present cause for concern that the panels are not
selected randomly. That question was one matter raised for my inquiry because of
the employment of Mrs Swan, a Young National, a friend of Shaw, and a supporter
of the accused, in the office of CITEC. Full inquiry has established that there was
no capacity for her to manipulate this part of the system.

In respect of the secohd, the fact that the statute gives to an accused a limited right
to object in the course of the selection of his/her jury assumes a right in him/her to
have some input into the process which determines who shall comprise the ]ury for
the trial.

A fair and ]ust system of jury selection should therefore reflect the desirable
balance between, on the one hand, the need for the random selection of the jury,
and on the other, the limited statutory right in the accused to accept or reject some -
at least of those from whom the jury to try him/her is to be selected. It is true, but
often overlooked, that the right to challenge is the right of the accused. It is he/she
who by the statute is given the statutory right either to accept or reject those who .
are randomly chosen to constitute the panel. Yet it is a rarity in the criminal court
for the accused person to voice his/her own objection. Rather, he/she has become
a mere spectator who merely witnesses the process which is apparently controlled
by others. The rationale of this spectacle is that the accused has delegated the
right of challenge to Counsel whom, it is assumed, knows best and who is better
equipped to select the jury more favourably disposed to the accused. The criteria
adopted for this selection process are invariably simplistic and shallow - the jurors
address or occupation or his’her appearance or mode of dress or sex may be a
sufficient bar to a person's acceptance for jury service.

It is unquestionably true that the accused should have the limited right to decide
the composition of the jury. He/she is entitled to reject one whose antipathy or
enmity towards the accused is well-known, or to accept one who is known to the
accused as likely to behave in a fair minded way. But the right is a limited one
and common experience dictates that, given the random character of the panel
selection, any accused person is likely to know personally very few, if any, of
those who constitute the panel. The limited right to challenge, however, will give
to the accused sufficient protection by enabling him/her to exclude those known or
thought by the accused to be unacceptable.

What I have just said is frue in those cases where the trial takes place in a capital
or provincial city. It is less likely to be true in those small cities and towns where



it is unlikely that the accused will not know or be known to a significant number
~ of jurors. In that case the right to accept or reject is more meaningful. -

In short, the right to challenge, which is not negotiable, should be exercised for
perceived good reason, no matter how idiosyncratic that reason might be, and
whether objectively valid or not. The notion that a person randomly selected for
jury service should be excluded and denied the right to perform this public service
simply because Counsel for the defence for no good or valid reason decides in
some whimsical way that that should be the case is not only offensive, it is
contrary to the principle which lies behind the right of challenge which is
confirmed by statute,

The right of challenge is a limited one. A numerical constraint is imposed
depending upon the nature of the offence. The more serious the offence and the
more onerous the likely penalty upon conviction the more extensive is the right to
challenge. The good sense in this rule is obvious. An unlimited right of challenge
would of course be an undue and onerous imposition upon the proper
administration of the courts. Undue delay and unnecessary obstruction would be
the inevitable result.

Therefore, the present law and practice concerning jury selection is designed to
balance these two competing basic principles — firstly, the desire for random
selection, and secondly, the limited right in an accused person to either accept or
reject one or more of those randomly selecied

Yet, there has become engrafted on to this basically good system the excesses and
the abuses involved in jury vetting. Reference has beer made in passing to the
parasitical like attachments which, under the guise of a quasi-professional
specialty, have developed to support the practice of jury vetting. This is far
removed from and the very antithesis of recognising a limited personal right in an
accused person to accept or reject those whom he/she believes will either treat
him/her fairly or unfairly. The abuses which one identifies with jury vetting are
likely to be more excessive, the longer the time made available to facilitate the
process,

The thrust of section 23(2) of the Jury Aet is that the jury list for a particular trial
is to be available to an accused five days before the sittings. Herein lics the
problem. One cannot easily determine the logic behind that provision. Why is
five days thought to be the appropriate period? Was it thought that the accused
needed this period to be able to recognise those whom hefshe would accept and
those whom he/she should reject?
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In any event, it is clear that the rule operates unevenly between accused whose
trials involve the use of thg same jury panel at different times during a s1ttmgs

The B]elke—Petersen trial is a good example Panel Z was especmlly compiled to
service the jury requirements for the trials of Yorke and Sir Jobannes Bjelke—
Petersen. The former's trial was appointed to commence on 16 September 1991,
the latter on 23 September 1991. . By reason of the statutory provision the details
of Panel Z were revealed on 11 September 1991. Yorke had five days to peruse it;
Sir Johannes Bjelke-Petersen had 12 days. That position is clearly indefensible.
Even if jury vetting is to be regarded as acceptable the present rule will operate
unfaitly between accused. Those tried later are advantaged over those tried earlier.
That is clearly unfair and unjust. :

It is established by this inquiry that Yorke had access to Panel Z five days before
his trial which was appointed to commence on 16 September 1991; Sir Johannes
Bjelke—Petersen had 12 days. :

Yet, paradoxically, those -accused who were to be tried before jurors on those
panels sclected for the sittings appointed to commence on 2 Sepiember 1991 were
not afforded the same luxury. Inquirics have been made of several competent and
experienced criminal law practitioners and they have unanimously stated their
experience to be that it is impossible in the usual course to obtain a copy of the
jury list from the Sheriff's Office prior to late in the afterncon of the day
immediately -prior to the commencement of the trial. The reason for this is that a
court official in the Sheriff's Office will determine for the first time only late in the
afterncon prior to the trial how many and which of the available panels will be
summonsed for the next morning. :

The result in such cases is, therefore, that the apparent purpose of section 23(2) of
the Jury Act is rendered nugatory. Lip service is paid to the statutory provision by
sticking up in the registry th¢ various panels called for the sittings five days prior
to the first date of the sittings. But that is a meaningless exercise for those
charged with the responsibility of defending clients in trials during the course of
the sittings for the obvious reason that the particular jury for the particular trial is
not determined until late in the afterncon of the day immediately preceding the
trial, unless of course a special panel has been formed for a particular trial or trials,
as happened for the trials of Yorke and Sir Johannes Bjelke-Petcrsen. In that case,
since fixed dates are allotted and a special jury panel assembled, the list is made
available at least five days before the first date on which the special panel is to be
used. That was the position in Yorke's case; the farcical position which thereby
emerged in the Bjelke—Petersen case was that the jury panel was available 12 days
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before the commencement of the trial, which seems to be a clear breach of the
letter and the spirit of section 23(2) of the Jury Act. "

This brief summary of the position demonstrates the uneven application of the
provision of the Act conceming the availability to accused persons of the jury lists.
In most cases it is available only on the evening before the trial; in the cases of
Yorke and Sir Johannes Bjelke-Petersen the list was made available five and 12
days respectively before the commencement date of their respective trials. It is
inevitable, therefore, that those who are given a fixed date and for whose trial a
special panel has been assembled will be afforded a significant advantage. The
unfortunate consequence is that it is in those cases that jury vetting becomes more
aggressive, which in furn makes more likely the prospects of abuse.

More importantly, however, it is clearly unfair and unjusllthat certain accused are
afforded an apparent advantage over others who are tried in the same court.

One cannot, however, properly address the issue of the time allowed for jury
vetting in isolation.

The legitimate requirements of a just and fair criminal justice system do not
demand that a jury list for a criminal trial, as in the Bjelke~Petersen case, should
be available for 12 days prior to the trial, nor indeed for five days as in the case of
Yorke. Clearly, the accused and those acting on his/her behalf do not require such
periods of time to identify the persons whom the accused might legitimately want
to accept or reject for jury service in his/her case. Commonsense dictates that a
much shorter period is adequate.

Not only does the adoption of a shorter period sufficiently satisfy the limited right
of the accused to properly exercise the right of challenge, it also avoids the
wholesale invasion of privacy which is inevitable with undisciplined jury vetting.
Jury service is a public duty. That is one of the reasons for the panel being
selected randomly. Jury service should also be attended with an acceptable level
of anonymity. The latter will never be capable of achievement particularly .in cases
which attract publicity. On the other hand, there can be no justification for a more
aggressive invasion of privacy of the jurors selected randomly for a high-profile
case or in those cases where the resources of the accused are more extensive than
in the case of the impecunious accused.

Logic, justice and good sense therefore demands that the current law and practice
of publishing jury lists for a pericd commencing five days before the
commencement of a criminal sittings is in urgent need for reform.
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Either the reform should eliminate entirely the publication of the jury list before
the commencement of the trial or it should allow limited access to the list for a
limited time only, sufficient to enable the accused to instruct those to whom he/she
has delegated the right to challenge.

The first option is the rule adopted elsewhere, for cxample, in the criminal courts
of New South Wales. . The abuses of the system which occurred in the Bjelke—
Petersen trial and others, and which have unnecessarily consumed considerable
valuable resources, would never have been possible with that system in place. The
prospect for jury vetting is thereby eliminated.

The second option is for limited access for a limited time only prior to the
commencement of the trial. This seems to be the preferable course because it
enables the accused to have some time to recognise particularly the persons who
might deny him/her a fair trial for extraneous reasons. The difficult question is:
how much time?

In my view, the demands of a fair and just system which gives due recognition to
the legitimate rights of the Crown, the accused and the jurors themselves are met
by the following provisions:

1. The practice of publishing jury lists by displaying them in amy public place
should cease.

2. Two copies of the jury list which has been selected by the Sheriff for use
at a particular trial should be made available to an accredited representative
of the Crown and of the accused and to no other person before the
commencement of the trial. :

3. It should be an offence for any person into whose possession the list is
given or who has control of the list for the purposes of a particular trial to
reproduce it by any means and/or to give it to any person other than the
accused and his/her legal representatives. '

4, Unless otherwise ordered by the trial Judge, the list should not be made
available to the persons referred to in paragraph 2 hereof by the Sheriff or
his/her delegate earlier than 4.00pm on the working day immediately prior
to the commencement of the trial or the time of the day at which the office
of the Sheriff closes in the ordinary course of business, which ever is the
later.



‘5. If the trial of an accused is appointed to commence on Monday, the jury
list should mot be available prior to 4.00pm or other time referred™to in
~paragraph 4 hereof on the previous Friday.

6. Immediately the selection of the jury is completed in any trial, the accused
or if he is represented by solicitor or Counsel, that other person, shall
forthwith return to the Sheriff's officer in the court the two copies of the
jury list and he shall be responmble for the immediate destruction of those
lists.

These provisions are not intended to be exhaustive and are mot drawn in a decisive
final form, but rather are designed only to indicate the thrust of any reform. That
thrust is focussed on the concept of giving access for a limited time to the limited
range of persons who are the delegates of the accused to exercise his limited nght
of challenge.

One can argue about the period of time which ought to be allowed. The result is
an arbitrary one and there is an apparent inconsistency if the trial begins on
Monday. However, experience suggests that in the usual case sufficient time is.
allowed to service the legitimate interests of the accused if the list is made
available on the afternoon of the last working day immediately prior to the trial. It
may need to be recognised, however, that in a particular case the time allowed may
be unreasonably short. This may be the case where the panel is a particularly large
one because of the requirements of the particular trial, but even in such a case the
period allowed should only be sufficient to permit the accused to reasonably
inform him/berself of the contents of the list and to instruct those defending.

The requirement for limited distribution, the prohibition upon reproduction, and the
provision for return and destruction of lists are designed to cope with the abuses
which attend the unlimited and undisciplined reproduction and distribution of jury
lists during the currency of any sittings.

It may be suggested that the above provisions operate unfairly in the casc of the
institutional users of the criminal justice system such as the Director of
Prosecutions and the office of the Public Defender. 1 have considered and reject
that suggestion. The resources of each office should be sufficient to permit the
introduction of appropriate procedures to meet the requirements of the rules.

There are several other issues which emergc.in any discussion of the law and
practice relating to juries, for example, the use of unlimited peremptory challenges
on "the first round" of the process of jury selection. This Report is not intended to
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address all such issues, but only those which are relevant to the evidence which.
emerged in this inquiry conceming this particular trial.

The evidence establishes that Shaw was the first juror who was neither challenged
by the defence nor stood by by the Crown. Prior to his selection Gundelach had
challenged every other juror whose name was called. There were about 20 to 25
of them. Plainly, Shaw and the other three, whose names were marked "Yes = ",

were to be given priority in the sclection process. That is understandable. What i 1s
objectionable, however, is that the 20 to 25 who were rejected were probably
* rejected for no good reason at all. One might question whether that practice is
_consistent with the limited statutory right which the Act gives to an accused to
challenge jurors. The statutory right ‘of challenge was no doubt given so that the
accused would have sufficient opportunity to exclude those whom it was thought
might decide unfairly and so deny the accused a fair trial. It is not apparent from
the legislation that the right of challenge should be available for exercise for some
perverse reason or for no reason at all. Therefore, the unlimited right to challenge -
during "the first round" of the process has become more of a forensic tactic rather
than the exercise of a legitimate right in the accused to exclude someone whom it
is thought might act unfairly.

It is difficult, in my view, to support retention of the practnce of permitting an
unlimited challenge during "the first round"®.

What is regrettable is that the practice is also used improperly by the Crown. The
Crown, it is said, is the perfect litigant. Jury service is a form of public service. It
is incongruous, therefore, that the representative of the Crown, the Crown
Prosecutor, should stand by jurors and deny those persons the opportunity of
performing their public duty for no good or apparent reason. Anyone who has had
experience in the criminal court knows that it is a common practice for the Crown
to reject jurors persistently for no good reason - indeed, for no reason at all. The
practice is offensive. It is also inconsistent with principle.

One other such issue, and it is a matter of general application, is concerned with
the availability and use of the criminal and traffic offending history of individual
jurors.

Because of the statutory disqualification of certain otherwise cligible jurors by
reference to criminal history, it is necessary for the Sheriff to elicit from the Police
Department the details of any relevant criminal history of those randomly selected
for the pancl. As has been said earlier, the jury lists are also forwarded to the
Department of Transport so that traffic offence history can be forwarded to the
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office of the Director of Prosecutions. The Director also receives the details of the
criminal history which is forwarded to the Sheriff.

This practice of the Crown's receipt of the offending history of jurors is one of
long standing and has been the subject of considerable judicial comment. Some of
this is collected in the Commission's Report in respect of the Herscu trial (March
1991). If the offending history is not such as to require statutory disqualification
there seems to be no reason why the information should not be shared equally
between Crown and the accused. Perhaps the assumption is made, wrongly and
too quickly, that it serves the interests of justice to pass that information to the
Crown only. That may be only superficially correct. The exigencies of a -
particular case may make the same information as useful and relevant for the
accused in deciding whether to accept or reject a particular juror.

Needless to say the unauthorised disclosure of this kind of information by the
office of the Director to O'Brien, such as occurred in this case, was reprehensible
and the internal procedures of that office should be designed to prevent its
- repetition. .

This inquiry was only necessary becausc the Special Prosecutor and the learned

trial Judge expressed their concerns at what had occurred or at what was alleged to
have occurred. The source of their concern can now be identified as so-called jury

vetting which has developed into an undisciplined and dangerous, yet at times |
sophisticated appendage to the criminal justice system. Unless it is contained, its
excesses will in one form or amother continue to impact upon the quality of
criminal justice administered in the courts. One has only to review the .
unnecessary problems which the supposed polling of Panel Z caused for the trial
Judge in the case and for the proper administration of the District Court, to identify
the problems which it may create. Furtbermore, the public perception of fairness
and justice in the criminal courts is likely to be jaundiced if the uncontrolled pre—
trial vetting of jurors and the development of personal profiles of individual jurors
is to be permitted and/or facilitated. The current system is designed to facilitate
the abuse of it by over aggressive, excessive and offensive jury vetting. Reform is
therefore essential.

My purpose has been to identify only the problems which were exposed by this
inquiry in this case. But the problems of jury vetting are likely to exiend beyond
this case. They and the solutions to them are matters of broader application. That
is why the final reform proposals should reflect the corporate view of the
Litigation Reform Commission.



— 487 -

'APPENDIX 1
RESOLUTION TO CONDUCT AN INVESTIGATION

AND APPOINT AN INDEPENDENT QUALIFIED PERSON

*

WHEREAS:

1.

The Special Prosecutor, Mr D P Dummond QC, in a memorandum dated 28
October, 1991 to the Chairman requested that the Criminal Justice Commission (the
Commission) investigate the following matters which arose in-connection with the

* trial of Sir Johannes Bjelke-Petersen:

(a)  possible polling of potential jurors to asceriain “their views on a political
maiter; :

(b)  possible manipulation by the defence of the jury papel/s from which the
jury was to be sclected so as to ensure that the jury was sclected from a
panel containing 2 potential juror who was known to the defence w0 be
favourably disposed to the accused;

(c)  possible mislcading of the court by senior defence counsel as to information
be claimed to possess concerming a juror on the Bjelke—Petersen trial being
avcryamveofﬁnalatshopstewardlevelofomoftheumonsatﬁ.lxated
with the Australian Labor Party; aad

(@ possible mterferenc:mthd&epmcﬁmformnngmpanels.thats,
whether the computer process utilised for selecting. juries was tampered with
to add a mame of a prospective favourable juror.

On 6 November, 1991 the Commission acting on isternal legal advice determined
that it only bad jurisdiction to investigate matter (d) refemed to above,

" An investigation by the Commission info matter (d) was thereafter commenced and-

is continuing

An advice of the Solicitor-General was forwarded to the Commission on 7 July,
1992 by the Special Prosccutor stating that the Commission bas jurisdiction to
investigate matter (b) referred to above.

Independent advice was obtained by the Commission fom Mr R V-Hanson QC oz
29 September, 1992 stating (for reasons pot.entirely the same as those of the
Sol:mtor—-Gen«al) that the Comymission has jurisdiction to investigate all matters
raised in the memorandum dated 28 October, 1991; and

A further advice of the Solicitor Geperal was forwarded to the Commission by the
Attomey-General on 29 September, 1992 confirming his previous advice that the
Commission had jursdiction to -investigate matter (b) referred to above and
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mmmwmmmmwmwMymu
relevant to the Commissions consideration,

AND WHEREAS:

1. . Officers of the Gommission have previously been involved in the investigation of
the cooduct of the former Premier and have prepared under the direction of the
Chairman briefs ofl evidence for the consideration of the Special Prosscutor; and

Some of those persons associated with the defence at the Sir Johammes Bjeike-
Peterscn trial have been highly critical of the Commission and have alleged bias by
the Commission in the investigation of certain matters.

™

THE COMMISSION HAS RESOLVED in pursuance of the provisions of section 2.10
of the Criminal Justice Act 1989 (the Act} and all powers thereunto enabling, to act upon
the advice that the Commission has jurisdiction to investigate all the matters raised in the
memorandum dated 28 October, 1991 and thereby. widen its current inquiries 0. investigate
all the said matters.

THE COMMISSION HAS ALSO RESOLVED that pursuant to section 2.53(1) of the
Act an indcpendent qualified person be employed to conduct the investigation as widened,
bold public or private hearings, as may be meet, and report upon the investigation to the
Commission.

o /
DATED AT BRISBANE THIS  .¢ DAY OF @?—*faéﬁ"( 1992

Professor ] Western Dr J rwin AM.
Commissioner Commissioner
gl =
Sir Max Bingham Q.C.
Chairmman
™

A
Mr L Wyill Q.C. _ “Mr § Kelly
Commissionar Commissioner
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RESOLUTION FOR THE ENGAGEMENT, PURSUANT TO THE PROVISIONS

OF SECTION 238 OF THE CRIMINAL JUSTICE ACT 1389,

OF THE.HONOURABLE WJ. CARTER QC; AND ASSOCIATED MATTERS

WIIEREAS:

1.

The Special Prosecutor, Mr D P Drummend QC, in 3 memorandum dated 28
October 1991 to the Chairman requested that the Criminal Justice Commission
[“the Commission™] investigate the following maters which arose in conncction
with the tial of Sir Johannes Bjelke~Pclersen:

(2) possib!c polling of potential jurors to ascentain their views on a political
matter;

(®)  possible manipulation by the defence of the jury panels from which the
jury was 1o be selected 50 as to ensure thar the jury was selected from 3
 panel containing a potential juror who was known to the defencs 10 be
favourably disposed to the accused; . o

()  possible mislcading of the court by senior defence counsel as to information
he claimed 10 possess concerning a juror on the Bjelke-Petersen trial being
a very active official at shop steward level of one of the unions affiliated
with the Australian Labor Pany; and

(d)  possible interference with the .proccdure for crcating jury panels, that is,
whether the computer process -utilised for selecting juries was tampered with
to add a name of a prospective favourable juror. '

Officers of the Commission have prci-iously been involved in the investigation of
the conduct of the former Premier and have prepared under the direction of the
Chairman briefs of evidence for the consideration of the Special Prosecutor; and

Some of those persons associated with the defence at the Sir Johannes Bjelke-
Pctersen trial have been highly ¢ritical of the Commission and have alleged bias by
the Commission in the investigation of certain matters.

AND WHEREAS:

1.

On 2 October 1992 the Commission resolved 10 act upon advice that the
Commission has jurisdiction to investigate all the matters mised inthe
memorandum dated 28 October 1991 and thereby widen its current inquiries to
investigate all the said marters; and
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2 On 2 October 1992 the Commission further resolved that pursuant to section
2.53(1) of the Criminal Justice Act 1989 [the CJ Act] an independent qualificd
person be emploved to conduct the investigation as widened, hold public ot private
hearings, as may be mest, and report upon the investigation to the Commission;
and

3. The Honourable W J Carter QC has agreed to conduct the investigation as
widened, hold public or private hearings, as may be meet, and repont upon the
. investigation to enable the Commission, the Commissioners and the officers of the
- Commission 10.discharge:the. functions: and respousibilities imposed by the CI Act;

4, The Honourable W J Carter QC is presently unable to provide bis scrvices on a
full-time basis because of his obligations arising from his inquirics into Operation
Trident: and .

5. 1t has come [0 the Commission’s attention that io rclation 1o matter (¢} that senior

defence counscl for Sir Johannes Bjelke-Petersen provided the trial judge with
information that one of the jurors was a very active official at shop steward level
of two affiliated unions of the Australian Labour Party,

THE COMMISSION HAS RESOLVED that the matiess to be investigated arising out of
the. memorandum dated 28 October 1991 include the possible misleading of the court by
seniot defence counscl as 10 information he claimed to posscss conceming a juror on the
Bjelke-Petersen trial being a very activc official at shop steward level of two affiliated
unions of the Australian Labor Panty '

AND FURTHER THE COMMISSION HAS RESOLVED pursuant 10 section 2.55 of
the Act to engage the scrvices of the Honourable W J Carnter QC for the sole purpose of
Investigating the matters raised by the Special Prosecutor in the memorandum of 28
October 1991, and any related matters and reporting thercon to cnable the Commission,
the Commissioners and the officers of the Commission 10 discharge the functions and
responsibilities imposed by the CJ Act.
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AND FURTHER THE COMMISSION HAS RESOLVED that, only in the event that
the Honourable W J Carter QC considers it is necessary to hold public or private hearmg:
he be then employed pursuant 1o section 2.53(1) of the Act for the sole purpose of
investigating the matters raised by the Special Prosecutor in the memorandum of 28
October 1991, and any relazed matiers, and reporting thereon 1o enable the Commission,
the Commissioners and the officers of the Commission to discharge the functions and
responsibilities imposed by the CJ Act.

DATED st BRISBANE this NINTH day of OCTOBER 1992,

Professor J Westero | T or J Irwin A M.
Commtss:oner_ Commissioner
Mr L Wyvill QC _ Mr 3 Kelly /

Commissioner : Commissioner
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APPENDIX 2
QUESTIONS JURY PANEL MEMBER

INTRODUCTION

PERSONAL DETAILS - FULL NAME - DATE OF BIRTH - PRESENT ADDRESS -
OCCUPATICN .

MAKING INVESTIGATION INTO THE SELECTION OF THE JURY FOR THE TRIAL
OF SIR JOHANNES BJELKE-PETERSEN CONDUCTED DURING SEPI'EI\BER AND
OCTOBER 1991.

1. Q

Al
2.
3.
4 Q>
5 Q.
6 Q.

WERE YOU A MEMBER OF A JURY PANEL WHICH WAS
REQUIRED TO ATTEND THE DISTRICT COURT BRISBANE IN
SEPTEMBER 1991.

DID YOU ATTEND THE DISTRICT COURT BRISBANE AS PART OF
THAT JURY PANEL

WERE YOU EVER EMPANELLED AS A JURCR
DO YOU KNOW THE IDENTIFYING NAME OF THE JURY PANEL

FROM INFORMATION HELD BY US THE JURY PANEL WAS .
NAMED PANEL Z OR (OTHER PANEL LETTER)

HOW WERE YOU NOTIFIED YOU WERB PART OF JURY PANEL Z
OR PART OF A JURY PANEL



10

1i.

12,

13,

14

15.

e » 0o P

>

e

?;
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-
(DEPENDING. ON THE PREVIOUS ANSWER) - WERE YOU

‘NOTIFIED BY THE SHERIFFS OFFICE OR WHAT DID THE

SHERIFF'S OFFICE TELL YOU

WHERE WERE YOU LIVING AT THE TIME WHEN YOU WERE
NOTIFIED : : -

WAS THAT ADDRESS YOU WERE RECORDED AS LIVING AT ON
THE ELECTORAL ROLL AT THE TIME.

WHO WAS LIVING WITH YOU AT THAT ADDRESS AT THE TIME
(IF THE ANSWER TO THE PREVIOUS QUESTION IS "NO" THEN IT
WILL BE NECESSARY TO ASCERTAIN DETALS OF THE
ELECTORAL ROLL ADDRESS AND WHO WAS LIVING THERE AT
THE TIME) '

AT THE TIME OF BEING NOTIFIED THAT YOU WERE PART OF
THE JURY PANEL DID YOU HAVE A TELEPHONE AT YOUR
RESIDENCE (IF LIVING AWAY FROM ELECTORAL ROLL
ADDRESS, ASCERTAIN SAME INFORMATION RELATIVE TC THAT
TELEPHONE NUMBER)

WAS THE NUMBER LISTED IN THE WHITE PAGES TELEPHONE
DIRECTORY AT THE TIME

UNDER WHAT NAME

WERE YOU TOLD WHAT WAS EXPECTED OF YOU AS A JURY
MEMBER

WAS THERE ANY INDICATION AS TO HOW LONG YOU MAY
HAVE BEEN REQUIRED IF YOU ACTUALLY GOT ON THE JURY



16.

17

8.

19.

21.
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WERE YOU AWARE WHAT PERSONS WERE BEING TRIED AT THE
DISTRICT COURT PRIOR TOQ YOU BEING ON THE JURY PANEL

WERE YOU AWARE WHAT TRIAL YOU COULD HAVE BEEN
INVOLVED IN AS A JUROR AFTER BEING NOTIFIED THAT YOU
WERE PART OF THE JURY PANEL

AFTER BEING NOTIFIED THAT YOU WERE PART OF THE JURY
PANEL WERE YOU APPROACHED IN ANY WAY BY ANY PERSON
IN THE FORM OF A SURVEY SEEKING YOU OPINION ON ANY
MATTER

(IF YES) WHO, HOW, WHEN, WHERE, WHAT. WHY. (c.g. TYPE OF
SURVEY - RADIO STATION)

AFTER BEING NOTIFIED THAT YOU WERE PART OF THE JURY
PANEL ARE YOU AWARE OF ANY MEMBER OF YOUR FAMILY OR
HOUSEHOLD BEING APPROACHED IN ANY WAY BY ANY PERSON
IN THE FORM OF A SURVEY SEEKING THEIR OPINION ON ANY
MATTER

(IF YES) WHO, HOW, WHEN, WHERE, WHAT, WHY

‘WE HAVE BEEN TOLD THAT PERSONS WERE SURVEYED ON

SUCH SUBJECTS AS "LOGGING ON FRASER ISLAND", "WALLY
LEWIS AND THE BRONCOS OR WAYNE BENNETIT" OR THE "WET
TROPICS". DO YOU RECALL EVER BEING SURVEYED ON THOSE
SUBJECTS IN THE TWO WEEKS FPRIOR TO YOU BEING REQUIRED
FOR JURY SERVICE.

ARE YOU AWARE OF ANY MEMBERS OF YOUR FAMILY OR .
HOUSEHOLD EVER BEING ASKED OVER THE TELEPHONE IN A
SURVEY TYPE SITUATION ABOUT "LOGGING ON FRASER
ISLAND", "WALLY 1EWIS AND THE BRONCOS OR WAYNE
BENNETT" OR THE *WET TROPICS" IN THE TWO WEEKS PRIOR
TO YOU BEING REQUIRED FOR JURY SERVICE



26.

— 495 -

AFTER BEING NOTIFIED THAT YOU WERE PART OF THE JURY
PANEL ARE YOU AWARE OF ANY MEMBERS OF YOUR FAMILY
OR HOUSEHOLD OR YOUR FRIENDS, NEIGHBOURS OR
ASSOCIATES BEING APPROACHED IN ANY WAY BY ANY PERSON
SEEKING INFORMATION ABOUT YOU

DG YOU RECALL | READING A NEWSPAPER ARTICLE
CONCERNING MEMBERS OF YOU JURY PANEL BEING POLLED ON
SUBJECTS

ARE YOU AWARE OF ANY OTHER MEMBER OF THE JURY PANEL
OR THEIR FAMILY, FRIENDS OR ASSOCIATES BEING SURVEYED
INAN'YWAYAIJJNGTI{EI.INESASIHAVEALREADY
MENTIONED

IS THERE ANYTHING YOU WISH TO SAY IN RELATION TO THIS

MATTER



DATE

LOCATION
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QUESTIONS NON JUROR

 INTRODUCTION

PERSONAL DETAILS ~ FULL NAME - DATE OF BIRTH - PRESENT ADDRESS -
OCCUPATION _ : :

MAKING INVESTIGATIONS INTO THE SELECTION OF THE JURY FOR THE
TRIAL OF SIR JOHANNES BJELKE-PETERSEN CONDUCTED DURING
SEPTEMBER AND OCTOBER 1991.

i

Q
A
Q.
A
Q

o P» P P

?

DO YOU KNOW (NAME PERSON ON JURY PANEL)
HOW DO YOU KNOW (NAME PERSON ON JURY PANEL)

DO YOU KNOW WHERE (NAME THE PERSON ON JURY PANEL)
WAS RESIDING IN SEPTEMBER 1991)

WHERE WERE YOU RESIDING IN SEPTEMBER 1991

(OBTAIN DETAILS WHO ELSE WAS RESIDING ONE OR BOTH
ADDRESSES TO THEIR KNOWLEDGE)

(OBTAIN DETAILS IF TELEPHONE AT ONE OR BOTH



10.

11.

12,

i3,

14,
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2
LOCATIONS AND TELEPHONE NUMBERS AND IF LISTED IN

"WHITE PAGES AT THE TIME)

ARE YOU AWARE THAT (NAME PERSON ON JURY PANEL) WAS
LISTED ON A JURY PANEL AND WAS REQUIRED TO ATTEND THE
DISTRICT COURT BRISBANE DURING SEPTEMBER 1991

(IF ANSWER "YES") WHEN DID YOU BECOME AWARE OF THIS
HOW DID YOU BECOME AWARE OF THIS

DURING SEPTEMBER 1991 AND IN PARTICULAR PRIOR TO THE
23RD SEPTEMBER OF THAT YEAR, WERE YOU SURVEYED BY
TELEPHONE OR ANY OTHER MEANS (FOR NON TELEPHONE
SUBSCRIBERS USE THE WORDS "BY ANY MEANS") BY ANY
PERSON SEEKING YOUR OPINION ON ANY MATTER

~ (IF YES) WHO, HOW, WHEN, WHERE, WHAT, WHY. (TYPEOF

SURVEY ¢.g. RADIO SURVEY)

‘WE HAVE BEEN TOLD THAT PERSONS WERE SURVEYED ON
SUCH SUBJECTS AS "LOGGING ON FRASER ISLAND", "WALLY
LEWIS AND THE BRONCOS OR WAYNE BENNETT® OR THE "WET
TROPICS". DC YOU RECALL EVER BEING SURVEYED ON THOSE
SUBJECTS DURING SEPTEMBER 1591.

ARE YOU AWARE OF (NAME THE FPERSON bN JURY PANEL) OR

. ANY MEMBER OF HISHER FAMILY OR HOUSEHOLD BEING

SURVEYED ALONG THOSE LINES

ARE YOU AWARE OF ANY PERSON BEING QUESTIONED ON



15.
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3

BACKGROUND INFORMATION ABOUT (NAME PERSON ON JURY
PANEL) DURING SEPTEMBER 1991

IS THERE ANYTHING YOU WISH TO SAY IN RELATION TO THIS
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APPENDIX 3

Theeee x |
Saamh X
" YES =%

Maybe yes
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GEBHARD, P

GLYNN, B

NO

GRIMA, M TAWFK o2
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IRWIN, A
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RICKER, G
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SEMPF, M NO Txrs
SHEA, M Maybe yes
SHEPEERDSON, R Maybe yes 7 A 4.

SMITH, S

SOUTER-ROBERTSON, N Maybe yes

STEWART, C NO Tx L.

STOKES, R N0 x X/ w effrex/.
SWANSON, M NO

TORKINGTON, R

WHITE, W NO
WILSON, K NO x
WOODALL, § NO
ZANUTTINI, T YES. s##s%

BURGESS, G NO
DRAY, J NO

EVANS, T NO
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Pl ANDERSON, J NO

P4  BAKER, L No Tx/

P5  BIEBER, A NO |

P6  BILL, K yes 7 X L

P7 BOWES, J NO x odsTacr MAuls K
P8  BYERS, J NO x

PO BYRNE, R NO

P10 CHANDLER, H YES *xxx

P11 CHEAL, V NO
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Pl4 DWYER, P Maybe yes
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MIDDLETON, S 7X/!
MILLER, & L 4x [
MITCHELL M

MORAN, F.

PAGET, S NO
PATTERSON, B NO

POELING-QER, P.NO

REES, C Txrs X/
REES, E

REHM, C

SHAW, L YES sxx%
SHEEHAN, B vEs 77X 3.

SIMONSEN, K

STANLEY, J Maybe yes T7x L.
STEELE, 8 Mayhe yes
STUCKEY, S
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TIERNAN, A Maybe yes
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Date of Issue

May 1990
May 1990 -

Sept 1990

Nov 1950

Feb 1991

March 1991
March 1991
April 1991

May 1991

May 1991

June 1991

Published Reports of the

Criminal Justice Commission

Title

' Rcfo_rms in Laws Relating to

Homosexuality - an Information
Paper

Report on Gaming Machine Concems
and Regulations

Criminal Justice Commission
Queeansland Annual Report 1989-1990

SP Bookmaking and Other Aspects
of Criminal Activity in the
Racing Industry - an Issues Paper

Directory of Researchers of Crime
and Criminal Justice - Prepared in
conjunction with the Australian
Institute of Criminology

Review of Prostitution - Related
Laws in Queensland - an Information

- and Issues Paper

The Jury System in Criminal Trials
in Queensland - an Issues Paper

Submission on Menitoring of the
Functions of the Criminal Justice
Commission

Report on the Investigation into
the Complaints of James Gerrard
Soorley against the Brisbane City
Council

Attitudes Toward Queensland Police
Service - A Report (Survey by REARK)

The Police and the Community, Conference
Proceedings - Prepared in conjunction -
with the Australian Institute of '
Criminology following the conference

held 23-25 October, 1990 in Brisbane

Availability

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

Out of Print

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing

~ of this report

In stock as at
time of printing
of this report

Out of print

-Qut of print

In stock as at
time of printing

- of this report

Qut of print

Price

$7.80

$12.40

No charge

No charge

No charge

No charge

No charge:




Date of Issue

July 1991

July 1991

Tuly 1991

August 1991
Sept 1991
Sept 1991
Sept 1991

Nov 1991

Nov 1991

Dec 1991

oy

Title

Report on a Public Inquiry into
Certain Allegations against
Employees of the Queensland
Prison Service and its Successor,
the Queensland Corrective Services
Commission

Complaints against Local Government
Authorities in Queensland - Six Case
Studies

Report on the Investigation into the
Complaint of Mr T R Cooper, MLA,

- Leader of the Opposition against the

Hon T M Mackenroth, MLA, Minister
for Police and Emergency Services

Crime and Justice in Queensland

Regulating Morality?
An inquiry into Prostitution
in Queensland

Police Powers - an Issues Paper

Criminal Justice Commission
Annual Report 1990/91

Report on a Public Inquiry into
Payments made by Land Developers '
to Aldermen and Candidates for
Election to the Council of the

City of Gold Coast

Report on an Inquiry into
Allegations of Police Misconduct
at Inala in November 1990

Report on an Investigation into
Possible Misuse of Parliamentary
Travel Entitlements by Members of
the 1986-1982 Queensland Legislative
Assembly

- Awvailability

In stock as at
time of printing
of this report

Qut of Print

In stock as at
time of printing

- of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing

- of this report

Out of print

F

$12.00

$12.00

$15.00
$20;00
“No charge
No charge

$15.00

$12.00




Date of Issug

Jan 1992
Feb 1992

March 1992

March 1992

March 1992

June 1992
Sept 1992.
Sept 1992
Oct 1992

Nov 1992

@)

Title

Report of the Committee to Review the
Queensland Police Service Information
Bureau '

Queensland Police Recruit Study,
Summary Report #1

Report on an Inquiry into Allegations
made by Terrance Michael Mackenroth
MLA the Former Minister for Police and
Emergency Services; and Associated
Matters

Youth, Crime and Justice in Queensland -
An Information and Issues Paper

Crimé Victims Survey - Queensland 1991
A joins Publication produced by
Government Statistician's Office,
QOuecensland and the Criminal Justice
Commission

Forensic Science Services Register

Criminal Justice Commission
Annual Report 1991/1992

Beat Area Patrol - A Proposal for
a Community Policing Project in
Toowoomiba

Pre-Evaluation Assessment of
Police Recruit Certificate Course

Report on S.P. Bookmaking and
Related Criminal Activities in
Quegnsland

(Originally produced as a confidential

briéfing paper to Government in
August 1991) '

Availability

In stock as at -
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at

- time of printing

of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

=
3

No charge |
No charge

$12.00

No charge

$15.00

$10.00
.No charge
No charge
No charge

. $15.00




Date of Issue

Nov 1992
Nov 1992
Jan 1993

May 1993

July 1993

W)

Title

Report on the Investigation into the
Complaints of Kelvin Renald Condren
and Others ) :

Criminal Justice Commission
Corporate Plan 1992-1995

First Year Constable Study
Summary Report #2

Report on a Review of Police -
Powers in Queensland
Volume 1 An Overview

Report on a Review of Police
Powers in Queensland

Volume 2 Entry Search & Seizure

Cannabis and the Law in Queensland
A Discussion Paper

Availabilit

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

In stock as at
time of printing
of this report

| $12.00
No charge
No charge
.$15'.00

per set

No charge

Further copies of this report or previous reports are available at 557 Coronation Drive, Toowong
or by sending payment C/Q Criminal Justice Commission te PO Box 137, Albert Street Brisbane
4002." Telephone enquiries should be directed to (07) 360 6060 or 008 061611.

This list does not include confidential reports and advices to Government or similar,
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