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FOREWORD

In 1989, in the Report of the Commission of Inquiry, Fitzgerald QC recommended a
comprehensive review of police powers in Queensland. - In May 1993, the Criminal
Justice Commission released the first two volumes of its report on police powers.
This is the third volume in that series. In this volume, the Commission makes a
number of recommendations relating to police powers of arrest without warrant and
the power of the police to demand a person's name and address. Consideration is
also given to whether the police should be given a general power to require people
to 'move-on'. The recommendations reflect two broad principles upon which the
Commission proceeded. Firstly, that police powers should only be increased where
the need o do so has been demonstrated and secondly, that at all times, increased
accountability should accompany any increase in police powers. '

These recommendations have been made after considerable research and contain
proposals which the Commission believes are practical. The subject of police
powers is controversial and involves many competing interests. It is hoped that the
Commission's work in this area will contribute towards the introduction into
Queensland of a scheme of police powers which reflects an appropnate balance
between the competing interests involved.

The Commission proposes to release two further volumes on issues related to police
powers. Volume IV will deal with issues relating to the power of the police to
- detain suspects after arrest and before charge. Volume V will cover other
investigative issues, such as the power to take fingerprints and body samples,
identification parades, crime scene preservation and electronic surveillance. '

To assist the reader, the appendices to this volume reproduce the Executive

Summary of Volume I, the Summary of Recommendations from Volume II and Tables
6, 9 and 11 from Volume I,

e

LFWYVILL QC
Acting Chairman
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SUMMARY OF RECOMMENDATIONS: VOLUME III

CHAPTER THIRTEEN: ARREST WITHOUT WARRANT

13,1 ° Recommendation

The Commission recommends that a genéral power to arrest without
warrant be granted to police in respect of the commission of any offence,
subject to Recommendations 13.2, 13.3, 13.4 and 13.5.

13.2 Recommendation

The Commission recommends that the state of mind which a police officer
must have prior to arresting a person without a warrant is a suspicion based
. on reasonable grounds {see Recommendations 13.3, 13.4 and 13.5).

133  Recommendation

The Commission recommends that the power to arrest without warrant
should be restricted to the cases where a police officer has reasonable
grounds to suspect that the person has committed or is committing an offence
(subject to Recommendation 13.4). The power should not be available where
the officer has reasonable grounds to suspect that the person is ‘about to
commit’ an offence.

13.4 Recommendation

The Commission recommends that legislation should state that a police
officer can only arrest a person without a warrant where the officer has
reasonable grounds to suspect: :

. that the person has committed or is committing an offence; and-
. that arrest is necessary to achieve one of the purposes specified in
Recommendation 13.5. =

The provision should be drafted so as to impose a positive obligation on a
police officer to first consider alternatives to arrest.
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13.5 Recommendation

The Commission recommends that consistent with Recommendation 13.4 an
arrest should only be made where a police officer has reasonable grounds to
suspect that it is necessary to: '

(i) establish the identity of the person;
(ii)_ ensure the appearance of the person before the court;

(iii)  prevent the continuation or repetition of the offence or the
commission of another offence;

(iv)  obtain or preserve evidence relating to the offence;

(v} prevent the harassment of, or interference with, a person who may
be required to give evidence in respect of the offence;

(vi)  prevent the fabrication of evidence in respect of the offence; or

(vii)  preserve the safety or welfare of any person.

13.6 Recommendaﬁml

The Commission recommends that consideration be given to implementing a
Field Court Attendance Notice Scheme similar to that being implemented
in New South Wales. Police should be authorised to issue a notice to
suspects where arrest is not necessary. to achieve one of the purposes
outlined in Recommendation 13.5. ' .

13.7 Recommendation

The Commission recommends that there be a specific legislative provision
requiring a police officer 1o release an arrested person where the officer no
longer has reasonable grounds for suspecting that the person committed the
offence or that the arrest is necessary to achieve one of the purposes
_specified in Recommendation 13.5.

13.83 Recommendation

Existing legislative provisions which are inconsistent with the
Commission's recommendations relating to the power to arrest without
warrant should be amended or repealed, unless there are special
circumnstances justifying the retention of these provisions.

xii
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CHAPTER FOURTEEN: DEMAND NAME AND ADDRESS

141 Recommendation

The Commission recommends that police be granted a general but limited
power to demand the name and address of a person in specified
circumstances relating to any offence. '

14,2 Recommendation

The Commission recommends that the state of mind a police officer is

required to have prior to exercising the power to demand the name and
address of a person should be a suspicion based on reasonable grounds (see
Recommendations 14.3, 14.4 and 14.5).

14.3 Recommendation

The Commission recommends that a limited power to demand name and
address should be available in circumstances where a police officer has
reasonable grounds to suspect that a person ‘has committed’ or ‘is
committing’ an offence. The power should not extend to circumstances where
a police pfficer suspects a person is 'about to commit' or is 'preparing to
commit' &n offence.

14.4 Recommgndation

The Commission recommends that where a police officer has reasonable
grounds to suspect that an indictable offence has been, or is being,
committed, a police officer involved in the investigation of that offence
may demand the name and address of any person found at or in close
proximity to the scene of the offence, who the police officer has reasonable
grounds to suspect may be able to assist in inquiries in relation to that
offence. '

14,5 Recommendation

The Commission recommends that a police officer, when executing a

- warrant or serving a summons, should be authorised to demand the name
and address of a person who the police officer has reasonable grounds to
suspect is the person named in the warrant or summons.
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14.6 Recommendation

The Commission recommends that the police should not be given a specific
power to demand verification of the name and address of a person from
whom a police officer has sought this information.

14.7 Recommendation

The Commission recommends that in all cases it should be a simple offence,
subject to a monetary penalty, for a person to refuse to provide his-or her
name and address when required to do so by a police officer, or to provide a
false name and address. '

The Commission also recommends that police be authorised to arrest
without warrant a person who has failed to provide his or her name and
address or who the police officer has reasonable grounds to suspect has
provided a false name and address. '

148 Recommendation

The Commission recommends that each time the power to demand name and
address s exercised by a police officer, the officer be required to:

(i) provide in writing his or her name, rank and station to the person
whose name and address is requested; S

(ii)  inform the person of the offence that-has been or is suspected of
having been committed;

(iii)  explain to the person the reason/s for suspecting that the person

may have committed the offence or may be able to assist in _

inquiries in relation to the offence; and

{iv) inform the person that a failure to provide his or her name and

' address, or the provision of a false name and address, may resulf in

the person being arrested and charged with failing to provide his

or her name and address or with providing a false name and
address.
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149  Recommendation
Existing legislative provisions which are inconsistent with the
Commission's recommendations relating to the power to demand name and

address should be amended or repealed, unless there are special
circumstances justifying the retention of these provisions.

CHAPTER FIFTEEN: MOVE-ON POWER

15.1 Recommendation

The police should not be given a general move-on power.
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CHAPTER THIRTEEN

ARREST WITHOUT WARRANT

INTRODUCTION

There are two sources of a police officer's power to arrest — the common law and
statute. Within each of those sources there are two categories of arrest — arrest
without warrant and arrest with warrant. It is the arrest without warrant power,
conferred principally by statute in Queensland, that is the focus of this chapter.
This power has been the subject of much comment throughout the Criminal Justice
Commission's (Commission) review of police powers. As the Law Reform
Commission of Canada (LRCC) (1985, p. 45) said:

Powers of arrest without warrant are the most sensitive and potentially controversial
asglect of the law of arrest since they authorise actions by individuals and police
which profoundly affect individual liberty, but which are unsupervised by any
process of prior authorisation or consultation, be it judicial or otherwise.

This chapter deals with the circumstances in which police in Queensland can arrest
a person without warrant. The specific policy issues addressed are:

. Should there be a single general power to arrest without warrant?

. What degree of belief or suspicion should a police officer be required to '
hold before exercising a power to arrest without warrant?

e °  Should the power to arrest without warrant extend to cases where police
suspect a person 'is about to' comumit an offence?

. Should there be a statutory restriction on the availability of the power 10
arrest without warrant? - '

. To what purposes should the power to arrest without warrant be restricted?

¢«  Should the complaint and summons procedure be replaced by another

alternative to arrest?

. “Should there be a power to 'unarrest’ a person?

585



The Present Position in Queensland

In Queensland a police officer's power to arrest without warrant is largeiy found in
the statute law. Table 6 in Appendix 7 identifies 39 statutes which give police the
power to arrest without warrant in particular circumnstances.

The provisions concerning arrest without warrant for the more serious offences are
contained in the Criminal Code. The Criminal Code divides criminal offences into
indictable offences and simple offences.! Indictable offences consist of crimes and
misdemeanours, with the former being the more serious. Section 5 of the Criminal
Code provides: :

- 5. Arrest without warrant. The expression "The offender may be arrested without
warrant” means that the provisions of this Code relating to the arrest of offenders or
suspected offenders without warrant are applicable to the offence in question, either
generally or'subject to such conditions, if any, as to timeéglace, or circumstance, or as-
to the person authorised to make the arrest, as are specified in the particular case.

Except when otherwise stated, the definition of an offence as a crime imports that the
offender may be arrested without warrant. '

The expression "The offender cannot be arrested without warrant” means that the
provisions of this Code relating to the arrest of offenders or suspected offenders
without warrant are not applicagble to the crime in question, except subject to such
conditions, if any, as to time, place, or circumstance, or as to the person authorised to
make the arrest as are specified in the particular case. :

‘Therefore, unless otherwise stated, an offender can be arrested without a warrant
for a crime. In contrast, there is no such general rule for a misdemeanour or a simple
offence. A police officer can only arrest without warrant for such an offence where
it is specifically authorised. An-example of such an authority is section 323 of the
Code which creates the misdemeanour offence of 'Wounding and similar acts' and
specifically states that the offender may be arrested without a warrant.2

Section 546 applies to offences which are such that "the offender can be arrested
without warrant generally™ and states that it is lawful for a police officer to
arrest without warrant a person: - ' -

. who has committed an offence that has been or is believed on reasonable
grounds to have been committed or is found committing an offence
(s. 546(a), (c) and (d)

1 A simple offence is defined in s. 4 of the Justices Act 1886 as meaning "any offence tindictable or otherwise)

Punishable on summary conviction before a Magistrates Court, by fine, imprisonment, or otherwise”.
2 Thus s. 323 is an effence "for which an offender may be arrested without warran generally” - see s. 546.
3 These include aimes which do not specificatly prohibit arrest without wamrant and misdemeanoirs and

simpie offences which authorise arrest without warrant in the same terms as section 323 above.
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. found by night under such circumstances as to afford reasonable grounds for
believing that he or she is committing an offence (s. 546(e))

.  found lying or loitering in any place by night under such circumstances as to
afford reasonable grounds for believing he or she has committed or is about
to commit an offence (s. 546(f).

For offences where the offender may be arrested without warrant subject to certain
conditions, section 547 extends the application of section 546 subject to those
conditions. Some examples of such offences are the misdemeanours referred to in
section 479 and those offences referred to in section 5351.

Section 548 prowdes that a police officer can arrest w1thout warrant any person
who he or she finds committing:

. any indictable offence or-

e any simple offence with respect to which it is provided that a person found
committing it may be arrested by a police officer without warrant.

Exa.mples of such simple offences are those referred to in section 450A and section
- 455.

The above discussion illustrates that the arrest without watrant provisions in the
" Criminal Code are complex and often circuitous. There is no unquahfled rule that a
particular type of offence is arrestable without warrant. The various sections that
establish the circumstances in which an offender can be arrested without warrant
are difficult to integrate and appear to overlap (see for example s. 546(c) and s.
548(2)).

As indicated, a large number of other statutes also empower police to arrest without
warrant. Some examples are:

. Animals Profection Act 1925, section 15A - Where a person fails to give a

' name and address or evidence thereof when required by any polioe officer or

- gives a name and address or evxdence thereof which in the opinion of the
officer is false. :

. Bail Act 1980, section 29 — Where a member of the police force believes on
reasonable grounds that a defendant released on bail is likely to break, is
breaking, or has broken, bail conditions; a defendant's surety is dead or for
any reason security is no longer sufficient; or the officer is notified in
writing by a surety of the belief that the defendant is likely to break bail
conditions and the surety wishes to be relieved.
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Crimes (Confiscation of Profits) Act 1989, section 78 — Where a member of
the police force believes on reasonable grounds that a person has committed
an offence against the Act and proceedings by way of summons would be
ineffective.

Gaming Machine Act 1991, section 10.13 — Where any person has, or a police
officer suspects on reasonable grounds that a person has, committed or
attempted to commit an offence against section 3.27, section 6.6(1) or (2),
section 6.23(1), section 10.11 or section 10.12 of the Act.

Law Courts and State Buildings Protective Security Act 1983, section 26 —
Where a person commits an offence against the Act by refusing or failing to
state correctly his or her name and address in response to the demand of an
officer; or where, in respect of any other offence against the Act, a police
officer believes on reasonable grounds that proceeding against the person by
summons would not be effective.

Summary

Essentially the present law of arrest without warrant in Queensland consists of
'various combinations of the elements set out in Figure 13.1:

Figure 13.1
Elements of
Arrest Without Warrant
Degree of Belief or Connection Type of Availability of
Suspicion Required with Offence - Offence . Alternatives to
Arrest
Believes on reasonable has
aﬁ“‘i’f reasonably commltted
ves
| has reasonable
\ \ to believe
that
. WHERB mp:l:r‘m maso;ixble tha ia bgm;r@
OFFICER suspects person! summons would
be ineffective
In of the opinion/ & about
suzpecta to commit

An analysis of the various statutory provisions conferring a power to arrest shows
that there is no clear logic or pattern in how the various elements of the power are
defined and combined (see Table 6). Generally, a power to arrest without warrant
will be available where a person is 'found committing’ an offence. Other powers
may be available in circumstances where a police officer ‘believes on reasonable
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grounds' (s. 78 Crimes (Corifiscation of Profits} Act 1989) or 'suspects on reasonable
grounds' (s. 106 Casino Control Act 1982) or ‘reasonably suspects' (s. 10 Animals
Protection Act 1925) that a person has committed an offence Under section 39 of .
the Hawkers Act 1984, a police officer simply has to be 'of the opinion that' a
person 'has committed’ an offence against sections 26, 33, or 34, and have
‘reasonable grounds to believe' that proceedings by way of complaint and summons
would be ineffective.

The power to arrest without warrant can also be exercised where a police officer
has reasonable grounds for believing that a person is ‘about to commit’ a crime
(s. 546 Criminal Code); has cause to suspect that any indictable offence is 'about to
be committed’ on board any vessel (s. 23 Vagrants, Gaming and Other Offences Act
1931); or, believes on reasonable grounds that a defendant released on bail 'is likely
to' break the bail conditions (s. 29 Bail Act 1980).

Some provisions require that a police officer believe that proceeding by summons
would be ineffective.’ However, many other provisions which confer a power to
arrest without warrant do not include such a requirement. Agaln, there is no obvious
explanation for the inconsistency in approach.

SHOULD THERE BE A SINGLE GENERAL POWER TO ARREST WITHOUT
WARRANT?

The complexity of the present law and the confusing array of arrest,provisions
‘'make the work of the police difficult. It is virtually impossible for every police
officer to know all of the arrest without warrant provisions and the distinctions
between the various tests imposed by those provisions. Likewise it is difficult for
citizens to be able to exercise their rights in a fully informed manner. There is a
need to simplify and rationalise the current laws of arrest without warrant to
produce a short, simple and comprehenswe statement of police powers and
obhganons

There was broad agreement in the submissions received by the Commission that the
present law of arrest needed to be simplified. However, there was some
disagreement over whether there should be a single general power to arrest or
- whether powers of arrest should be differentiated according to whether the offence
is indictable, simple or regulatory.

4 The distinction between these various threshold tests namely ‘reascnable grounds for believing', ‘reasonable .
grounds for suspecting’ etc., has been discussed in Chapter Three of Volume I of the Convmission’s Report on 2
Review of Police Poters in {hiesnsland.

5 Section 78 of the Crimes (Confiscation of Profits) Act 1989 requires a police officer to believe on reasonable
grounds 'that proceedings by way of summons would be ineffective’, A similar qualification is imposed under
6. 160 of the Racing and Beiting Act 1989, s. 42 of the Recreation Areas Management Act 1988, s. 42 of the
Traffic Act 1949 and s, 4 of the Weapons Act 1990.
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The Queensland Police Service and Queensland Police Union of Employees both
recommended a power to arrest without warrant in respect of all indictable offences
and a slightly different powet in respect of simple and regulatory offences. The
Queensland Watchdog Committee recommended a hierarchy of offences with
commensurate powers for police. According to the Committee, minor offences should
be dealt with by summons, whereas the major offences could be dealt with by
‘immediate arrest. The Comumittee also recommended that police be given sufficient
training to ensure that discretionary powers are used legitimately. Other
submissions argued that there should be one set of rules concerning arrest for
indictable offences and another for summary offences.

Reviews in Other Jurisdictions

The Gibbs Committee (1991, pp. 18-19) in its review of Commonwealth Criminal
Law, expressed the view that there should be a general power to arrest which
should apply in relation to any offence against the law of the Commonwealth,
subject to any qualifying conditions, such as the requirement that proceedings
against the person by summons would not be effective:

This course would make the provisions as comprehensive as possible and thereby
simplify the law generally. The majority of the submissions a with the Review
Committee. The Law Institute of Victoria and the Queensland Eaw Society submitted
that arrest without warrant would not be appropriate in all cases, but should be

. Testricted to serious cases, or cases where arrest could be seen to be necessary, but the
Review Committee considers that the matter would be satisfactorily dealt with by the
pro conditions confining the circumstances in which the power may be exercised.
. . . The Review Committee accordingly concludes that the general power should apply
to any offence against commonwealth law, subject to the qualifying conditions. ... -

~ Similarly, in 1986 the LRCC (p. 22) said of the Canadian law:

We think the present law makes distinctions between summary conviction and
indictable offences which, though they may be understood by peace officers, are of
little meaning to the general public.’ We wish to do away with the use of these
distinctions for the purpose of authorising arrests.

Other Reviews in Queensland

The Lucas Inquiry described the law in Queensland with respect to arrest with or
without warrant as "bewildering to say the least”. According to the Inquiry
(1977, p. 124): ' '

It is clear that something of a very fundamental nature needs to be done to provide a
_satisfactory situation not only for the public, but also for the police who have to
administer these complicated laws. This would be, of jtself, a large task and its
rformance we felt would take us outside our terms of reference. It may well require
that each and every offence in the Statute books be looked at, and that new methods of
initiating criminal procedures be evolved. o
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The Criminal Code Review Committee took some steps towards simplifying the
- law when it recommended a general provision conferring a power to arrest without

warrant in respect of all indictable offences where proceeding by way of complaint

and summons would be ineffective (draft s. 248.and s. 251). The Committee (1992, p.
. 259) was of the view that the proposed provision would "avoid the complexities
which are inherent in the present Queensland provisions and would relate to all
indictable offences”. The Committee was precluded by its terms of reference from
looking beyond the Criminal Code provisions. However, when the Committee was
reconstituted as the Vagrants, Gaming and Other Offences Act Review Committee
it recommended a similar provision for simple offences — namely a power to arrest
without warrant only where complaint and summons would be 1m=.'ffeci‘.n.re6 (draft
s. 38 of the proposed '‘Summary Offences Act’). :

Conclusion

The current Queensland provisions authorising police to arrest without warrant are
inconsistent and complex and as a consequence are more likely to result in instances
of unlawful arrest. Furthermore, because the arrest powers are contained in a vast
array of disparate statutes, it is difficult for citizens to be fully informed of the
powers of police and of the individual's rights. To deal with these problems, the
Commission proposes that there be a single general power to arrest without warrant
that applies in respect of all offences.

It was suggested in some of the submissions that there should be a distinction drawn
between the power to arrest without warrant in relation to indictable offences and
the power to arrest without warrant in relation to simple and regulatory offences.
However, the Commission is of the view that the exercise of the power should not
be determined by reference to the type of offence but, by the purpose of the arrest.
" There might be circumstances surrounding the commission of a simple offence which
may make it more appropriate to arrest the offender than to proceed by some other
means. This may occur, for example, where the offence is likely to continue unless
the person is arrested. On the other hand, there may be some more serious
- indictable offences, such as forgery, where the circumstances do not justify an arrest.
The issue of what should be the purposes of arrest is discussed later in this chapter.

13.1 Recommendation

The Commission recommends that a general power to arrest without warrant be
granted to police in respect of the commission of any offence, subject to
Recommendations 13.2, 13.3, 13.4 and 13.5.

[ The circumstances under which the Committee considered that complaint and summons would be ineffective
are set out at pp. 603-604 infra.
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WHAT DEGREE OF BELIEF OR SUSPICION SHOULD A POLICE OFFICER BE
REQUIRED TO HOLD BEFORE EXERCISING A POWER TO ARREST
WITHOUT WARRANT?

The various existing legislative provisions conferring powers of arrest on police are
not consistent in the degree of belief or suspicion required before an officer is
entitled to exercise the power. The threshold tests for the exercise of the power
range from 'believes on reasonable grounds' (s. 78 Crimes (Confiscation of Profits)
Act 1989) to 'suspects on reasonable grounds' (s. 106 Casino Control Act 1982) to
‘reasonably suspects' (s. 10 Animals Protection Act 1925) and 'is of the opinion that'
(s. 39 Hawkers Act 1984). (Chapter Three of Volume I of this Report discusses in .
more detail the differences in the meaning of these terms).

Other Jurisdictions

There is no single test applied consistently in other jurisdictions. The New South
Wales Crimes Act 1900 arrest provision imposes a test of 'with reasonable cause
suspects’. Both the Western Australian and Tasmanian Criminal Code arrest
provisions require a "belief on reasonable grounds’, which is the same as the test
imposed under the Queensland Criminal Code. Similarly the Northern Territory
Police Administration Act 1978 includes a general power to arrest without warrant
subject to a test of 'believes on reasonable grounds'. ' '

The Gibbs Committee in its review of Commonwealth Criminal Law recommended a
test of 'believes on reasonable grounds'. The Commiitee noted that section 8A of the
Crimes Act 1914 (Cwlth) has employed this test without apparent difficulty.
However, the Committee (1991, p. 20} also cited the judgement of the Privy Council
in Hussein . Chong Fook Kam [1970] A.C. 942 that the protection of the public was
sufficiently safeguarded by the common law requirement of ‘reasonable suspicion’.
In addition, the Committee referred to the comments of Professor Glanville
Williams who said: :

Although the rule is sometimes stated in terms of 'reasonable belief, "suspicion’ is a
better word because the evidence before the officer need not be such as to cause him
positively to believe that the accused is an offender. It is enough that there is sufficient
cogency to justify an arrest. . . . The point will become clearer if it is realised that an
arrest is not the same as the initiation of a prosecution against the offender. The task
of formally charging the person arrested devolves on the station officer, and it is
grobable at the prosecution proper does not commence until the accused is brought

efore the magistrates. It is not lawful for anyone to prosecute unless he believes that
the accused is guilty . . . but the constable who arrests has not reached that stage and
need not believe that the accused is guilty or that he will probably be convicted.

The New South Wales Law Reform Commission (NSWLRC) in its discussion paper

titled Police Powers of Arrest and Detention (1987) proposed that the test be a
'suspicion based on reasonable grounds'.
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The Australian Law Reform Commission (ALRC) in its report Criminal
Investigation (1975, p. 17) stated that in the context of the threshold test for a
lawful arrest, there did not seem to be any significant legal distinction between
reasonable grounds for believing’ and reasonable grounds for "suspecting’ that the
person is committing or has committed the offence.

Conclusion

There are divergent views amongst commentators concerning the extent of any
difference between 'reasonable grounds to believe' and 'reasonable grounds to -
suspect'. However, most police officers with whom Commission staff spoke were
unaware of any significant difference between the two tests. Any distinction
appeared to be more semantic than practical. The focus of the police officers when
deciding whether to exercise a power was upon whether there were ‘reasonable
grounds', rather than whether there was a belief or a ‘suspicion’.

Although the distinction may make little difference in practice, it is important
that there be consistency. On this basis, the Commission considers that the test
should be 'reasonable grounds to suspect’. That is the test which reflects the
common law posxtlon, and is well known in the law and practice of policing.
Moreover, the test is the same as that proposed by the Commission in respect of
search powers {see Volume II of this Report).

13.2 Recommendation

The Commission recommends that the state of mind which a police officer must
have prior to arresting a person without a warrant is a suspicion based on
reasonable grounds (see Recommendations 13.3, 13.4 and 13.5). -

SHOULD THE POWER TO ARREST WITHOUT WARRANT EXTEND TO
CASES WHERE POLICE SUSPECT A PERSON 'Is ABOUT TO' COMMIT AN
OFFENCE?

Exlstmg law in Queensland generally restricts the exercise of the power to arrest to
situations where an offence is being committed or has been committed. In the case of
many simple offences, the power to arrest without warrant is only available where
a police officer finds a person committing the offence, although there are other
relatively minor offences where police may arrest if they suspect on reasonable
grounds that a person has committed the offence concerned.
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As argued above, the Commission considers that there should be a single general
power to arrest which applies to all offences, regardless of their seriousness. In line
with the current position in relation to most offences, this power should be
exerciseable where a police officer has reasonable grounds to suspect that a person
is committing or has committed an offence.

The more controversial question is whether the power to arrest without warrant
should extend to. the situation where a police officer has reasonable grounds to
_suspect that a person is 'about to commit’ an offence.

Reviews in Other Jurisdictions

The question of whether the police should be able to arrest a person about to commit
an offence was considered by the Gibbs Committee (1991). The Committee? was of
the view that the person who is attempting to commit an offence, or has attempted
to commit an offence, in fact has committed an offence according to the attempt
-provisions of the Commonwealth Crimes Act 1914.

The Committee (1991, p. 23) considered that it was unnecessary and inappropriate
to give police a power to arrest at a stage any earlier than an attempt to commit an
offence. According to the Committee, the power would be too wide and, if exercised,
would lead to practical difficulties; for example, it is unclear what could be done
with a person arrested at that early stage as there would be no offence with which
to charge that person. :

A different view on this issue was taken by the LRCC in its working paper, Arrest
(LRCC 1985). At the time, the power to arrest without warrant in Canada extended
to indictable offences to be committed in the future, i.e. a police officer could arrest
a person where he or she believed on reasonable and probable grounds that the
person, was "about to commit' an indictable offence.

The LRCC (1985, pp. 78-79) said in its working paper:

If the only purpose of an arrest were to compel the aﬁvpearance of an accused in court,
arrest for "future offences” would be objectionable. The criminal law does not
normally punish or control people for their unlawful intentions, only for their
unlawfu¥ acts. However, present law enlar§es the scope of the police officer's arrest

owers to encompass situations where the offence is to occur in the immediate future

"about to commit"), Such a preventive role for the criminal law is certainly justifiable
in social policy terms, and the broad definition of the police officer's duties in respect
of maintaining order and enforcing the law militates in favour of such an approach.
As was mentioned in Chapter Four, this approach amounts to elevating the co t of
public safety and order to the level of a pnma:iy P se for arrest. Some might object
that this creates a potential for unjustifiable police interference with individual
liberty where there is no "unlawful” conduct. However, one must remmember that it is an

7 For more detail on this see Gibbs Committee 1991, pp. 22-23.
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SHOULD THERE BE A STATUTORY RESTRICTION ON THE A VAILABILITY
OF THE POWER TO ARREST WITHOUT WARRANT?

Problems With the Use of the Arrest Power

Until September, 1993 General Instruction 1.23 of the Commissioner of Police
provided that: o :

members of the Police Force, even though authorised by law, should abstain, unless
specially instructed to the contrary, from making an arrest for a minor offence where
P ings by complaint and summons against the offender would be effective.

Despite the existence of the General Instruction, the Police Complaints Tribunal, in
its 1987 Annual Report, expressed concern regarding the police use of arrest without
warrant in relation to minor offences under the Vagrants, Gaming and Other
Offences Act 1931 (such as obscene language, insulting words, unruly conduct etc.).
The Tribunal said that the police officer’s discretion to exercise a power to arrest
without warrant was not being exercised as objectively as required. The report
stated that there is:

a rperoeived tendency to effect an arrest because the power to do so exists, irrespective
of what real mischief has been caused by the mere uttering of words which in many
respects have lost any power to offend or induce revulsion in any ordinary persons

(which after all is the test of obscenity). (Police Complaints Tribunal 1987, p. 3)

The Tribunal expressed its concern at the potential flow-on effect of the exercise of
these arrest powers:

Frequently, the arrest for one of these offences triggers off allied offences, such as
resisting arrest, and assault on a police officer in the execution of his duty. The. .
offender, on many occasions, has been taken from or near his home; locked up for
several hours; fingerprinted; searched; photographed and generally treated as a
criminal. In addition to any trauma as far as the arrested person is concerned, there is

- the impact on and tension caused to the family. (Police Complaints Tribunal 1987,
p- 3) : :

Furthermore, the Tribunal pointed out that the outcome of such cases was often the .
forfeiture of bail as a matter of convenience, which meant that there was no
opportunity for the courts to review the officer’s exercise of the power to arrest.

The Tribunal recognised that the police need powers of arrest to deal with
situations that may cause concern to members of the public. However, it noted that
many of the arrests which were the subject of a complaint occurred in or near a
private residence where no public element was involved, or late at night on roads
where the alleged misconduct had no effect on the public. The Tribunal suspected
that, in those circumstances, the making of an arrest was often a 'knee-jerk’
reaction, if not a 'get square' or "teaching a lesson measure'.
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The Tribunal recommended that the spirit and intent of the General Instruction be
observed and that, if complaints continued in the same vein, there be legislative
action to lay down clear guidelines stating when an arrest may be made. The
Tribunal also proposed that there be some vetting by senior officers of the exercise
of discretion by other officers.

These matters were again raised by the Tribunal in its Eighth Report (1989, p. 22).
The Tribunal reported that it had considered instances where the power to arrest
had been exercised mechanically, arbitrarily, without cause, or as a summary
sanctior. It referred to a pending case, in which there had been a formal statement
by a member of the Queensland Police Service that the only reason why he arrested
* a person in the exercise of the power to arrest without warrant was because the
person "was giving smart answers”. The Tribunal said that it had received
evidence from a very experienced and respected member of the force that it was
probable that many arrests were made without warrant, merely because it was
more convenient to arrest than serve a summons (Police Complaints Tribunal 1989,
p. 22).

It was a widely expressed view in submissions to the Comumission that the police
use arrest more frequently than is necessary. One senior police officer wrote in his
personal submission to the Commission that:

Police over-use their power of arrest, This is the fault of training and attitude. There
is a need to consider summons action in preference to arrest and also to consider the
appropriateness of charges they prefer i.e. why should a heavily intoxicated person
who is swearing/urinating in the street be charged with obscene language, wilful
exposure, indecent behaviour and usually assault and resist police when their indicia
[sic] is clearly that they are drunk.

However, he also pointed out that to-effectively implement the use of summons
action or "notice to appear’ instead of arrest, police must have the power to demand
the name and address of a suspect.

The Conmission obtained some quantitative data on the use of arrest by Toowoomba
police, as part of its background research for the Toowoomba Beat Area Patrol Pilot
Project.® Statistical data were compiled for February, May, August and November
1991 from the Toowoomba Police daily occurrence sheets. These sheets recorded
offences for which a person was arrested, summonsed, or cautioned, and those for
which no further action was taken.

Of those adults against whom proceedings were instituted, 178 (80%) were arrested
and only 44 (20%) were summonsed. Data were also collected on proceedings for
offences against juveniles. In proceeding against juveniles for offences during that
period, 43 (91%) were arrested and only four (9%) were summonsed. '

10 For details of the project see the proposal outlined in Criminal Justice Conunission 1992, Beat Area Patrol: A
: Proposal for @ Community Policing Project in Tocwoomba.
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The Commission also undertook an analysis of the ‘Watchhouse Books' for City -
Watchhouse in Brisbane for the month of August 1992, These books record a range of
details about persons processed through the Watchhouse, including charges,
arrival and release times, and bail requirements. Information was obtained on 446
arrests. This represented all persons processed through the Watchhouse during
that month, apart from those arrested for less serious driving-related offences and
drunkenness, and domestic viclence detainees.

Of the 446 arrestees in the study, 159 (35.7%) were denied bail by the police. Of
the 287 who were granted bail, 238 (82.9%) were released within one hour of being
brought into the watchheuse. The median 'turn-around’ time was just under 30
minutes. Of those granted bail, 249 (86.8%) were released on their own undertaking
without any conditions attached, 25 (8.7%) were required to post 'cash bail'’? and
only 13 (4.5%) were given bail with conditions attached.

This study provides further evidence that the police are using the power to arrest
in many instances where complaint and summons would be effective. A large
proportion of people who were arrested by the police were charged and released
almost immediately. The fact that bail conditions were rarely imposed suggests
that very few of those who were released were seen as bail risks. In some instarices
it is possible that the arrest may have been required to confirm the identity of the
person, but this is unlikely to account for the majority of cases. These days, most
people carry some form of identity on their person. Moreover, the quick 'turn around
time' for most arrests suggests that identity checks, if they were carried out at all,
were of a cursory nature only. Another possibility is that some arrests may have
been required to remove a person from a dangerous situation, or to protect the safety
of others. However, again, this cannot account for the overall findings - the
majority of persons arrested and released on bail were charged only with property
offences, or minor public order or drug offences.

In its submission to the Commission, the Queensland Police Service listed the
number of offenders arrested in Queensland from 1 January to 30 June 1991, as
compared to those summonsed for the same type of offence. Their table reproduced
in Appendix 8 (Table 13.1) shows that arrest is used far more often than summons,
even in relation to minor offences.

11 For relatively minor offences (e.g. disorderly behaviour) the delendant may be released without an
undertaking. H this happens, the defendant will be required to make a deposit of money as security for his or
her appearance. It is rare for the police to require "cash ball’ greater than $50 and often the amounts will be
much smaller than this, If the defendant subsequently fails to appear in court, he or she forfeits the bail, but
normally no convictlon is recorded. Tt appears that forfeiture fs commongplace. )
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On the basis of the above data, it appears that the Police Commissioner's General
Instruction that the police should use summons where possible in relation to minor
offences has made little difference to how police use their power to arrest. The fact
that the power to arrest without warrant is used so frequently strongly suggests
that police officers are not using it as a last resort. The Police Service’s own figures
indicate that police arrest in 90 per cent of cases. As previously observed, it is
unlikely that all of those arrests would have been justified by the necessity to
protect life and property or to prevent re-offending.

The Queensland Police Service (1992, p. 32} in its submission was totally opposed to
legislation requiring police to take action by summons rather than arrest, describing
this as: ' '

an artificial solution which does little but interfere with the discretion of a police
officer to arrest where such a course is necessary in order to protect life and property
or to prevent a person reoffending,

However, the new policy of the Queensland Police Service contained in the Custody
Manual, which came into effect on 31 August 1993, recognises the need for firmer
guidelines. It states:

Wherever effective, practical and appropriate, officers should use their discretion and
proceed by way of complaint and sumsnons or by way of an attendance notice for an

offence in preference to exercising a power of arrest. {Policy 2.0, p. 9)12

The submissions of the Queensland Council for Civil Liberties, the Queensland Law
Society, the Queensland Association of Independent Legal Services (QAILS) and
the Aboriginal and Torres Strait Islander Commission’s (ATSIC) Cairns office were
in favour of a statutory requirement that police consider alternatives to arrest.
Both the Youth Affairs Network and the Juvenile Advocacy Centre recognised that
arrest is a serious event and is especially significant in the lives of young people
who may not understand the process and find it frightening. It can be their first
‘criminalising’ event, and may contribute to them being made to feel like criminals.
The Juvenile Advocacy Service pointed out that, while the arrest rate continues at
90 per cent for juveniles, the detention rate for the refusal of police bail remains at
under five per cent. The Service queried the need for the high arrest rate when
there was no need to refuse bail. Both organisations strongly supported any moves
to increase the use of summons and supported the formulation of specific legislative
criteria which would limit the power fo arrest.

12 The Queensland Police Service in its submission to the Commission supported the use of an alternative to
arrest where passible (see p. 605 infra).
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Other Reviews in Queensland

The Lucas Inquiry recommended that police be issued with an administrative
direction stating that arrest is to be regarded as a drastic course and that police
should proceed by way of summons unless there are good reasons to the contrary.

More recently, the Criminal Code Review Committee, in recommending a
simplification of the law concerning arrest, drafted a provision relating to arrest
for indictable offences which required a person making an arrest to believe on
reasonable grounds that proceedings by way of summons would not achieve one or
more of the purposes specified in the draft provision (draft s. 251).

’

Similarly the Vagrants, Gaming and Other Offences Act Review Commiitee
recommended the inclusion of a statutory requirement that police only arrest in
relation to simple offences where the police officer believes on reasonable grounds
that proceeding by way of complaint and summons would be ineffective. The

Comumittee set out criteria for determining when it would be ineffective (draft
5. 38).12

Conclusion

The Commission considers that police use of arrest rather than the complaint and
summons procedure should be reduced. To make it clear that the discretion to arrest
is to be used as a last resort, the Commission believes that the statutory power to
arrest without warrant should also state that its use ought to be restricted to cases
where proceeding by an alternative manner would not be effective. In making this
recommendation the Commission recognises, as the Queensland Police Service has
observed, that the police often find it more administratively convenient to arrest a
person than to employ the summons procedure. This problem is addressed later in
this chapter.

134 Recommendation

The Commission recommends that legislation should state that a police officer can
only arrest a person without a warrant where the officer has reasonable grounds to
suspect:

«  that the person has committed or is committing an offence; and
d that arrest is necessary to achieve one of the purposes spec:ﬁed in
' Recommendation 13.5.

The provision should be drafted so as to impose a positive obhgatmn on a police
officer to first consider alternatives to arrest.

13 See pp. 603-604 infra.
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TO WHAT PURPOSES SHOULD THE POWER TO ARREST WITHOUT
WARRANT BE RESTRICTED?

~ The authority to arrest a person is lawfully exercised for a number of purposes.
Some might argue that the primary purpose of arrest is to compel a suspect's
appearance at court. However, arrest is not the only way of achieving this end. As
outlined earlier, our criminal justice system also provides for compelling the
appearance of an accused by the issuing of a summons. A number of the existing
arrest without warrant provisions authorise a police officer to arrest without
warrant only where he or she has reasonable grounds to believe that proceeding by
way of summons would be ineffective. The Police General Instruction also stated
that in relation to minor offences, arrest should only be used where summons would
be ineffective. This approach has been broadened in Policy 2.0 in the Custody
Manual (1993).14

Other Jurisdictions

Regardless of whether it is considered that the compelling of a suspect's
appearance before a court is the primary purpose of arrest, it is not the exclusive .
purpose. Legislative provisions in other jurisdictions recognise a. range of other
purposes. These include to: '

. establish the identity of a person;
. ensure the appearance of a person before the court;
. secure or preserve evidence of or relating to the offence;
. prevent the continuation or repetiﬁon of the offence or the commission of -
another offence;
. prevent harassment of or mterference with a person who may be reqmred to
- give evidence in proceedings in respect of the offence; '
. prevent the fabrication of evidence to be given or produced in proceedings in
- respect of the offence; and '
. preserve the safety or welfare of the person or any other person.1®

Another purpose that is recognised in the common law is the need for an arrest in
order to preserve public order. This purpose is provided for in the Victorian Crimes
Act 1958, section 458(1)a)(ii).

14 See p. 600 supra,

15 See the Crimes Act 1900 (N5W) in its application to the ACT, s. 352(2); Crimes Act 1958, (Vic.), s. 458(1).
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An additional circumstance where it may be preferable to proceed by way of arrest
rather than by issuing a summons is where arrest is necessary to conduct
investigative tests that can only be carried out while the person is in custody
(NSWLRC 1987, p. 96). This may well come under the earlier heading of securing or
preserving evidence relating to the offence.

Both South Australia and the Northern Territory have had committees consider
the issue. In both cases, recommendations made by the committees to restrict the
power to arrest to specified purposes have not been acted upon.

Other Reviews in Queensland

The Lucas Inquiry considered that reasons for exercising a power to arrest should
include the serious nature of the offence alleged, a real possibility that the alleged
offender would not answer the summons, the need to protect the alleged offender
from himself or herself or some other person, and the prospect of the offender
continuing the offence or committing further offences.

The purposes of arrest recommended by the Criminal Code Review Committee are
(draft s. 251}

(i) ensuring the appearance of the person before a court in respect of the
offence;

(ii) . preventing a repetition of the offence or the commission of another
indictable offence; "

(iii)  preventing the concealment, loss or destruction of evidence relating to the
offence;

(iv)  preventing harassment of, or interference with, a person who may be
required to give evidence in respect of the offence;

(v) preventing the fabrication of evidence in respect of the offence; or
(vi)  preserving the safety or welfare of the person.

This proposed provision is similar to that recommended by the Gibbs Committee
(1991) established to review the Commonwealth criminal law.

The Vagrants, Gai‘ning and Other Offences Act Review Committee (draft s. 38)
recommended that arrest be limited to circumstances where complaint and summons
would be ineffective and set out the circumstances where that would be so:

{a)  the identity of the person can not be established; or |

(b} the person is likely to contimie committing the offence, reoffend or comrmt a
further offence or continue to breach the peace;.or
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{c) it is necessary to ensure the safety of some other person or the safety of the
person arrested or secure or preserve evidence of an offence; or

(d) it is likely that the person will fail to appear or evade the service of a
process if not arrested.
Conclusion

The Commission considers that a legislative statement of the purposes of arrest is
needed to reduce reliance on arrest by the police, and to clarify the law in this area.

The Commission has reviewed the various purposes of arrest contained in the
legislation of other jurisdictions and in the Reports of the Criminal Code and
Vagrants, Gaming and Other Offences Act Review Committees. It appears that
there are only minor distinctions between the various formulations. The
- Commission has also discussed the various options with police officers to ensure
that the police would not be unnecessarily restricted by any proposed legislative
requirement.

13.5 Recommendation

The Commission recommends that consistent with Recommendation 13.4 an arrest
should only be made where a police officer has reasonable grounds to suspect that it
is necessary to:

(i} - establish the identity of the person;

(ii}  ensure the appearance of the person before the court;

(iii}  prevent the continuation or repetition of the offence or the commission of
another offence; '

{iv)  obtain or preserve evidence rélating to the offence;

(v} prevent the harassment of, or interference with, a person who may be
required to give evidence in respect of the offence;

{vi)  prevent the fabrication of evidence in respect of the offence; or

{vii) preserve the safety or welfare of any person.
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SHOULD THE COMPLAINT AND SUMMONS PROCEDURE BE REPLACED BY
ANOTHER ALTERNATIVE TQO ARREST? -

~ The Queensland Police Service in its submission supported an alternative to arrest
wherever possible. However, it suggested that the present alternative of action by
way of complaint and summons is not effective. It observed that an arrest may be
made by a police officer for the same offence as that for which a summons could be
issued, without the bother of having to first obtain the authority of a justice of the

peace.

It is ludicrous to think that a police officer is empowered to deprive a person of
his/her liberty, albeit for a short period of time, Ket the same police officer must seek
the approval of a Justice of the Peace before he/she can obtain a summons requiring a
person to present him /herself before a court. Surely it cannot be rationally argued
that there must be this type of 'safeguard’ where a person's liberty is not at stake.

{Queensland Police Service submission 1992, p. 30) :

The Queensland Police Service conceded that many police prefer arrest to summons
‘because the former is seen as far less time consuming, Their submission estimated
the time taken for summons compared with that taken for arrest. The average time
for a summons was two hours and 32 minutes, while the average for arrest was 25
minutes {excluding fingerprints and photographs) and 40 minutes (including
fingerprints and photographs) (see Table 13.2). '

Table 13.2

Estimated Processing Time:
Summons Compared with Arrest

Summons

Activity Average Time

Taken
Typing time to prepare summons 25 minutes
Signed by a |.P. and registered 50 minutes
Service time on offender 30 minutes
Oath of service and registered 37 minutes
Administrative matters 10 minutes

" Total 152 minutes (2 hours 32 mins)
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Table 13.2 (continued)

Arrest

Activity Average Time
Taken

Travelling time after arrest 10 minutes
Search of prisoner . 1 minute
Charging time ' 5 minutés
Undertaking : : 5 minutes
Bench charge sheets 4 minutes
Fingerprints, photograph " 15 minutes
“Total 40 minutes

(Source:  Obtained by Queensland Police Service from records of an (unidentified) suburban
police station and Juvenile Aid Bureau). :

One submission from a former police officer argued that the statistics given in the
police submission might be misleading. - The writer suggested that summons action
might be quicker than arrest during a busy shift. The officer could take the
particulars of the alleged offender and then go on to the next job. There would be no
need for the officer to be off the street for up to an hour or more processing the
arrested person during that busy period. The summons and papers could be typed up
at leisure during a quieter day shift, or, more likely these days, dictated to and
typed by support staff. The writer also suggested that with courthouses usually
located next to police stations, the police estimate of 50 minutes for registration of
the summons was unrealistically long.

Irrespective of precisely how long it takes to obtain a summons, it is clearly a
cumbersome and time consuming process. Oné way to reduce reliance on arrest is to
simplify the summons procedure or to provide more practical alternatives. One
frequently considered option is the use of a ‘notice to appear — a form of on-the-spot
summons which could be completed by the police officer and served immediately on
the suspect on the street or at the station. The notice could name the day that the
person was to appear before the court to answer the charge. It could be similar to
the existing notice issued for some offences under the Traffic Act 1949, except that
the offender would not be able to pay a fine in order to avoid attendance at court.
Such a notice would differ from the ordinary summons procedure only in that it
would be issued by the police officer at the time of apprehension of the suspected
offender, rather than by the court or justice of the peace prior to service on the
suspect. Because this procedure would be much simpler, it should be more attractive
for police officers. ~
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Both the Queensland Police Service and the Queensland Police Union recommended
the use of a notice to appear in lieu of the summons procedure. The Queensland
Police Service suggested that it would be the preferred option to arrest in less
serious matters. The Union said that a written acknowledgement of the notice by
the defendant would serve as proof of service of a notice to appear. If the defendant
refused to acknowledge the service of a notice, then arrest should be an option. The
Union also argued that the issuing of a notice to appear in respect of indictable
offences should empower police to detain the defendant for the purpose of obtaining
fingerprints, photographs, and other identifying features, if the person was
subsequently convicted of an offence.

The Queensland Law Society considered that there should be three processes by
which a person is compelled to attend court — a notice to appear, summons and
arrest. The Society argued that the notice to appear could be used in many minor
criminal matters, public order and regulatory offences, especially where there is no
reasonable prospect of the offence being immediately recommitted. The Society
cconsidered that the summons procedure could be used in relation to more serious
criminal charges; the arrest power should be used only where the offence was so
serious that the circumstances did not justify proceeding by any other means.

The Director of Prosecutions submitted that a notice to appear would be an excellent

compromise alternative to the arrest option. The notice could set forth in plain

language the offence and a date for appearance. The date should allow enough

time for reconsideration of the decision to prosecute., The Director suggested

implementing a procedure whereby the original notice would be conditional upon

information being laid before a justice. A justice who considered that a case had

been made out would have to confirm the appearance notice. This procedure would

allow the police officer who issued the notice to confer with more senior officers.

This might cause cases to be discontinued where there was not enough evidence to .
proceed to hearing before a magistrate. This would overcome the problem that too
frequently people are charged where the evidence is insufficient to prove guilt
beyond reasonable doubt.16

The Cairns office of ATSIC submitted that the power to arrest without warrant for
a large number of street offences should be reviewed and modified with the aim of
ensuring that alternative mechanisms are utilised. It was said that the notice to
appear concept did not seem appropriate for Aboriginal and Torres Strait Islander .
- suspects, but the ATSIC submission did not explain the basis for this statement.

16 TheDuecwnefemadtotheNewSouthWalesprocedummd&m&nadhnpmdumwhmhmsetoutm
PP. 608609 infra.
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Other Jurisdictions

The New South Wales Justices Act 1902 (ss. 100 AA, 100 AB, 100 AC) provides that
in relation to specified offences members of the Police Force may authorise the issue
of a notice for the attendance of the suspected person before the Local Court. The
" notice, which includes a statement of the nature and particulars of the alleged
offence, requires the accused person to appear at the time and place specified in the
notice 'to be dealt with according to law’. A failure to appear in accordance with
the terms of the notice may result in the person's arrest, or in the matter being dealt
with in the person's absence. The notice must advise the consequences of non-
compliance. Furthermore, when the notice is served on the person, the police officer
must explain the consequences of non-compliance and the accused person must sign
for receipt of the notice (NSWLRC 1987, p. 45).

In 1993 the Justices Act 1902 (NSW) was amended to allow 'any' police officer to
issue a Court Attendance Notice (previously it was restricted to the rank of
Sergeant or the Officer in Charge of the station). This legislative change also
makes it possible for any officer to issue a notice while out in the field. The new
Field Court Attendance Notice (FCAN) is essentially a mini Court Attendance
Notice capable of fitting into a police officer’s top pocket. The New South Wales
Police Force is piloting the FCAN scheme for a three month period from the end of
October 1993 in five police districts. The scheme will be evaluated during that
period. .

The New South Wales Police Force informed the Commission that the pilot scheme
will have the following features:

On detecting an offence, the police officer in the field will be able to issue
the FCAN to the offender, who will sign an agreement to attend Court.
Police officers should issue the FCAN if:

o the offence is included in the list of prescribed short titles detailed

on the cover of the FCAN book"?
. they are satisfied with the identity of the alleged offender
. they are of the opinion that after the alleged offender is released

on the FCAN, the person will attend court

17 The trial will enable FCANe to be issued in respect of a number of offences under the Crimes Act 1960;
Summary Offences Act 1988; Drugs Misuse and Trafficking Act 1985; Liguor Act 1982; Local Government Act -
1919; Encloced Lands Protection Act 1901; Traffic Act 1909; Innkeepers Act 1968; Gaming and Betting Act 1512;
Monagement of Waters and Waterside Lands Act 1935; Transport Licensing Regulations 1931; Poisons Act 1966;
Transport Adminigtration Act 1988; Sydney Cricket Ground and Sports Administration Act 1578; Prisons Act
1952; Police Offences Act 1901.
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. the evidence associated with the offence has been preserved or
secured, and ,

. either it is not necessary to remove the aneged offender to
prevent a continuation of the offence or prevent a
. breach of the peace, or

it is not necessary to protect a victim, witness or the
alleged offender, by the imposition of a bail
condition.

- Upon the issue of the FCAN, the officer will return to the station and

_charge sheets will be generated from the information on the FCAN. Should

the offender be convicted, the Court may make an order for this person to be
fingerprinted.

During the FCAN trial, the Fact Sheets will be made available to the
defendant upon attendance at the information officer's station, at a
mutually convenient time and in any event no later than seven days after
the issue of the FCAN. Should the defendant not attend, the Fact Sheets
will be made available at the Court at the first remand date.

In Canada, the alternatives to arrest include the summons procedure and the
appearance notice. A summons issued by a justice of the peace in Canada might also
require the accused person to go to a designated place for fingerprinting and
photographing if the offence is indictable. An appearance notice is similar to the
summons. However, it does not require the intervention of a justice; a police officer
can issue it on the spot. The notice may also require the accused person to go to a
designated place for the purposes of the Identification of Criminals Act. After the
appearance notice has been issued by a police officer, he or she must as soon as.
practicable ensure that an information is laid before a justice of the peace before
the date nominated in the appearance notice. The justice of the peace must confirm
the notice in order for it to be effective. If the justice does not confirm the notice he
or she may cancel it outright and give the suspect notice that this has been done
{Griffith and Verdun-Jones 1989, pp. 98-100). '

Other Reviews in Queensland

The Lucas Inquiry (1977, p. 125) recognised the difficulties associated with
obtaining a summons from a justice of the peace and recommended that: '

with respect to all offences where police officers have the power to arrest without
warrant, police officers be given the power to issue their own summons in a prescribed
form to compel the appearance of persons suspected of having committed these offences
before the court under penalty of arrest if they disobey.
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The Vagrants, Gaming and Other Offences Act Review Committee gave guarded
approval to the use of notices to appear or court attendance notices. However, it
recognised that considerable further groundwork would need to be undertaken prior
to the introduction of such a scheme.

In Queensland, the fuvenile Justice Act 1992 has recently created a procedure of an
‘attendance notice’ with many similarities to that used in Canada. A police officer
who believes on reasonable grounds that a child has committed an arrestable
. offence may serve an attendance notice on a child {s. 23(2)). That notice must be
served personally on the child (s. 23(3)). Prior to the date nominated in the
attendance notice, the notice must be lodged with the Clerk of the Children's Court
at the place where the child is required to appear (s. 25(1)). There is a provision’
for arrest of a child who fails to appear, provided certain conditions are met (ss. 30
and 31). These provisions only commenced on 1 September 1993. As yet there is no
information available on how they are working.

Conclusion

The Commission believes that the introduction of an effective alternative to the
complaint and summons process would help reduce the reliance on the arrest power.
The FCAN scheme operating as a pilot in New South Wales appears to be a
worthwhile solution to the problem and its progress should be monitored closely.

Although the Queensland Police Service supports the use of alternatives such as
the FCAN, individual police officers have expressed concern that their ability to
fingerprint suspects might be severely limited by the implementation of such a
scheme. However, the Commission does not accept that the police should be
allowed to arrest people, rather than using alternatives, for no reason other than to
build up more comprehensive fingerprint records. The Commission will address the
issue of fingerprinting in Volume V of this Report. In the meantime, it considers
that any FCAN or similar scheme should incorporate procedures to enable police to
obtain the fingerprints and photographs of the suspect in specified circumstances.
If the police do need to obtain a fingerprint immediately for evidentiary purposes
(e.g. to match the print of a suspect with a print found at the crime scene), they can,
if necessary, arrest that person on the grounds that arrest is required to obtain
evidence relating to the offence (see Recommendation 13.5 (iv)). '

13.6 Recomme_ndation

The Commission recommends that consideration be given to implementing a Field
Court Attendance Notice Scheme similar to that being implemented in New South
Wales. Police should be authorised to issue a notice to suspects where arrest is not
necessary to achieve one of the purposes outlined in Recommendation 13.5.
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SHOULD THERE BE A POWER TO 'UNARREST' A PERSON?

Section 552 of the Criminal Code and section 69 of the Justices Act 1886 require a
police officer who has arrested a person to take that person before a justice
'forthwith’ or 'as soon practicable’. In Queensland there do not appear to be any
statutorily prescribed circumstances in which an arrest can be terminated where the .
reasons for the arrest have ceased to exist prior to taking the person before a justice.
This situation has led to some uncertainty about whether the police have the
power to 'unarrest' somebody.

The Director of Prosecutions suggested in his submission that it is possible to bring
the arrest to an end where the person. performmg the arrest has discovered the
arrested person is innocent.

Nonetheless, the Commission is aware from anecdotal evidence that police fear
possible civil action against them if, following arrest, the person arrested is not
subsequently charged with an offence. This has the unintended consequence that
persons may be kept in custody unnecessarily until they can be taken before a
magistrate for the charges to be withdrawn.

Other Jurisdictions

In the ALRC report Criminal Investigation (1975, p. 19} reference is made to the
situation where the reason for the arrest ceases to exist or apply. According to the
ALRC, in that case the custody of that person, if continued, will be unlawful. The
Report asserts that a person detained in those circumstances should be released
forthwith. Where the situation changes so that there is no difficulty in proceeding
by surmmons, the person should be released from custody, whether or not a summons
is subsequently issued against him or her.

The situation in England before the Police and Criminal Evidence Act 1984 (PACE
Act) was introduced was clearly stated by Lord Denning M.R. in W:Itshtre v.
Barrett [1965] 2 All E.R. 271 at 276:

. it has been settled law that if, after arrest, a man is found on inquiry to be innocent,
or at any time, or at any rate there is no sufficient case for detaining him he should at
once be set free. There is no obligation to take him to the magistrate.
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Other Reviews in Queensland

The Criminal Code Review Committee recommended the inclusion in a new
Criminal Code of a provision allowing release of a person arrested for an indictable
offence before the person is brought before the Court in relation to the offence,
where the arresting officer ceases to believe on reasonable grounds that the person
comunitted the offence.1®

The Committee's recommendation is based on a provision recommended by the Gibbs
Committee (1991). '

Conclusion

The Commission is concerned by the uncertainty about whether the police can
‘unarrest’ a person. It is important that police are encouraged to release people
from custody at the earliest possible opportunity if the reason for the arrest is no
longer valid. If, prior to the person being taken before a justice, the arresting police
officer no longer has reasonable grounds for suspecting that the person has
committed the offence, or that the arrest is necessary to achieve one of the
specified purposes, the police officer should be able to release the person. That
principle should be clearly stated in the legislation authorising arrest without
warrant,

The Commission agrees with draft section 252 of the Criminal Code concerning the
release of a person. However, it should be expanded to apply to any offence.
" Furthermore, it should be stated-that the provision requiring a police officer to
take a person before a justice forthwith should be subject to a Release of Person
Provision along the lines of proposed section 252.

13.7 Recommendation

The Commission recommends that there be a specific legislative provision requiring
a police officer to release an arrested person where the officer no longer has
reasonable grounds for suspecting that the person committed the offence or that the
arrest is necessary to achieve one of the purposes specified in Recommendation 13.5.

18 Draft 5, 252. Release of person.
¥ {a) a person has been arrested for an indictable offence, and
b before the person is brought before the court in rejation to the offence the arresting
police officer ceases to believe on reasonable grounds:
[i1] that the person committed the offence; or :

referred to in Section 251,

G that holding the person in custody is mecessary to achieve a purpose
the: police officer must release such person. )
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IMPLICATIONS OF RECOMMENDATIONS FOR CURRENT STATUTORY
PROVISIONS

Table 6 shows that a number of existing arrest without warrant provisions are
inconsistent with the recommendations made in this chapter concerning the
circumstances in which police should be able to arrest without warrant.

The Commission recommends that a review be undertaken of all arrest without
warrant provisions which are inconsistent with the recommendations of this
chapter. As a general principle, the Commission considers that those provisions
which are inconsistent with its recommendations should be amended or repealed,
unless there are special circumstances justifying the retention of the provisions.

Examples of provisions which might be retained on the grounds that there are
special circumstances are section 29 of the Bail Act 1980 and section 94 of the
Corrective Services Act 1988. '

Section 29 of the Bail Act 1980 includes a power to arrest without warrant where a
police officer believes on reasonable grounds that a defendant 'is likely to' break
his or her bail conditions. Section 94 of the Corrective Services Act 1988 provides a
power to arrest without warrant where a person is 'preparing to commit' an offence
against the Act.

In these cases, the power fo arrest without warrant applies to people whose rights
have been limited by virtue of the fact that they have been charged with a
criminal offence, or convicted and sentenced to a term of imprisonment. In each of
these cases the people against whom the power to arrest without warrant would be
exercised have a different legal status from that enjoyed by members of the
comununity generally. '

The Commission does not have sufficient information available to it about the
circumstances of the exercise of the other arrest powers in Table 6 to make specific
recommendations for amendment or repeal. '

13.8 Recommendation

Existing legislative provisions which are inconsistent with the Commission’s
recommendations relating to the power to arrest without warrant should be
amended or repealed, unless there are special circumstances justifying the retention
of these provisions. ' '
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SUMMARY OF RECOMMENDATIONS IN THIS CHAPTER

In summary, the Commission recommends a legislative provision that clearly states
that a police officer can only arrest a person without a warrant where the officer
has reasonable grounds to suspect that: '

o the person has committed or is committing an offencé (whether indictable,
simple or regulatory); and
. arrest is necessary to achieve one of the following purposes:

(i) to establish the identity of the person;
(ii)  to ensure the appearance of the person before the court;

(iii)  to prevent the continuation or repetition of the offence or the
commission of another offence;

(iv)  to obtain or preserve evidence relating to the offence;

(v) to prevent the harassment of, or interference with, a person who
may be required to give evidence in respect of the offence;

(vi)  to prevent the fabrication of evidence in respect of the offence; of
(vii)  to preserve the safety or welfare of any person.

The provision should be drafted so as to impose a positive obligation on a police
officer to first consider alternatives to arrest. The Commission recommends that
consideration be given to implementing a Field Court Attendance Notice scheme
similar to that being implemented in New South Wales as an alternative to the
‘Complaint and Summons procedure. : '

The Commission also recommends that there be a specific legislative provision
requiring a police officer to releas¢ an arrested person where the officer no longer

- has reasonable grounds to suspect that the person has committed or is committing an
offence. '

Existing legislative provisions which are inconsistent with the Commission's
recommendations relating to the power to arrest without warrant should be
amended or repealed, unless there are special circumstances justifying the retention
of these provisions. '
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CHAPTER FOURTEEN

DEMAND NAME AND ADDRESS

INTRODUCTION

The power to demand a person's name and address in specified circumstances has
long been sought by the police. Although in a sense it is one of the less intrusive -
powers of police, it is contentious because it directly infringes the common law right
to silence — a fundamental right in our criminal justice system.

This chapter looks at the arguments for and against granting the police the power
to demand a person's name and address. The chapter addresses the following
questions: :

616

Should the police have a general power to demand the name and address of
a person suspected of being involved in an offence?

What degre_e of belief or suspicion should a police officer be required to
hold before demanding a person to provide his or her name and address?

Should the power to demand name and address extend to cases where a
person is ‘preparing to’ or 'is about to’ commit an offence?

Should the police have a power to demand the name and address of a
person who ‘may be able to assist in the investigation of an offence'?

Should police be given a power to demand name and address when serving
summonses and executing warrants?

Should the power to demand name and address include a power to demand

. verlflcatlon’?

What should be the consequences where a person refuses to provide a name
and address or provides a false name and address?

What information should a police officer be required to provide to a person
when requiring that person to provide his or her name and address?



The Present Position in Queensland

Common Law

The position at common law is that while a police officer is entitled to ask a person
to divulge his or her name and address, the person is entitled to refuse to answer. -
This common law right to silence extends to any questions asked by a police officer.

As Lord Parker CJ. said in Rice v. Connelly [1966] 2 Q.B. 414:

... it seems to me quite clear that though every citizen has a moral duty or, if you like,a -
social duty to assist the police, there is no legal duty to that effect, and indeed the
whole basis of the common law is the right of the individual to refuse to answer the
questions put to him by persons in authority. .. -

Statute Law

Approximately 20 Queensland statutes contain exceptions to the common law rule,
authorising members of the Queensland Police Service to demand the name and
address of people in a variety of circumstances. Figure 14.1 (below) sets out the
elements of the power under three headings. Under each of the headings the
various options are listed. Most Queensland provisions and similar provisions in
other states can be classified according to the diagram.

Figure 14.1
Elements of
Arrest Without Warrant
‘ Degree of Belief or Connection Type of
Suspicion Required with Offence Offence
Has. an
Has reasonable committed indictable |
grounds to believe '
i . offence
- - committing \
‘WHERE that
rotice | rssrmsonate |l ¥ o (Trabous |
OFFICER groun susp person commit
May be able a
to assist in : :
Suspects investigation - |regulatory
: of offence
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The circumstances in which Queensland police are authorised to demand the name
and address of a person include where a police officer:

. finds a person committing or reasonably suspects a person of having
committed an offence against the Animals Profection Act 1925, or is making
investigations to establish whether such an offence has been committed (s.
15A Animals Protection Act 1925);

. reasonably suspects that an offence under Part II of the Drugs Misuse Act
1986 has been committed, and reasonably requires to know information .
about a person in order to assist him or her to investigate the offence (s. 22
Drugs Misuse Act 1986);

. believes on reasonable grounds that a person has committed or is committing
or is about to commit an offence against the Local Government (Chinatown
Mall) Act 1984 or a Council ordinance made for the purpose of that Act (s.41
Local Government (Chinatown Mall) Act 1984); and :

» finds any person committing or reasonably suspects a person has committed
an offence against the Traffic Act 1949, or is making inquiries to establish
whether an offence has been committed, or is of the opinion that a person
present at the scene of an accident may be able to give information, or is of
the opinion that name and address are necessary for the purposes of the Act
(s. 39 Traffic Act 1949).

(See Table 11 Appendix 7 for an exhaustive list of existing police powers to demand
name and address).

Under some Acts the police can only demand the name and address of a person who
'is committing’ or is suspected or believed to 'have committed' an offence. However,
under other Acts the power extends to circumstances where the officer only suspects
. that the person is 'about to commit’ an offence. Some provisions go further and
authorise an officer to demand the name and address of a person who may be able to
assist in inquiries relating to an offence — this may extend to witnesses as well as

suspects.

Many of the provisions state that a person may be arrested without warrant for
failing to provide a name and address or for providing a name and address which
the police officer reasonably suspects is false.

The specific powers to demand a name and address of a person contained in Table 11
nearly all relate to simple offences. There is no power under the Criminal Code for
an officer to require the name and address of a person who is suspected of
committing an indictable or simple offence under the Code.18

18 The Criminal Code Review Coml:mtbee has recommended that a power be included in the new draft Crentinal
Code {draft 5. 256) - see p. 623 infra.
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Under the present law, particular difficulty is encountered in relation to offences
for which there is no power to arrest without warrant. For example, a person
reasonably believed to have obtained goods by false pretence (s.427 Criminal
Code) can only be summonsed or arrested with a warrant.!® In order to obtain the
summons or warrant the police require the name and address of the suspect, yet
have no power to demand it if the suspect does not co-operate. This is one of the
reasons that many police have sought a general power to demand names and
addresses in specified circumstances. : '

SHOULD THE POLICE HAVE A GENERAL POWER TO DEMAND THE NAME
AND ADDRESS OF A PERSON SUSPECTED OF BEING INVOLVED IN AN
OFFENCE? : -

As with many other police powers, the individual provisions authorising police to
demand the name and address of a person were drafted at different times and use
different phraseology. The powers have developed incrementally, resulting in a
confusing array of specific circumstances when a police officer has authority to
demand name and address. :

According to the Queensland Police Service an anomaly exists in Queensland law.
The police can demand the name and address of persons who are suspected of
involvement in a range of specified simple offences under different Acts, but are not
empowered to do so for simple offences or indictable offences under the Criminal
Code. The police see this as denying them useful investigative tools in areas where
they are most needed, namely more serious offences. The Police Service sought a
general power to demand name and address for any offence, rather than a series of
specific powers related to specific offences under different pieces of legislation. It
suggested a general power in the following terms: ' '

+

1. Where a police officer finds a ;(;person committing an offence or suspects that a
person has committed or is about to commit an offence that police officer be
empowered to require the person to state his/her name, address, date and
place of birth and, if considered necessary supply evidence thereof.

2. Where a police officer is making investigations with a view to establishing
whether an offence has been committed, 1s being committed or is about to be
committed that police officer be empowered to require any 1E)&mqon who the
police officer believes may be able to assist him/her in his/her enquiries to
state his/her name, address, date and place of birth and, if considered
necessary produce evidence thereof. :

3. A failure, without reasonable excuse, to supply the recluired particulars or
supplying false particulars should be an offence for which a person may be

arrested. (Queensland Police Service submission 1992, p. 11)

19 See notes to 8, § Carters Criminal Law of Queensiand for other soamples.
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The Queensland Council for Civil Liberties recognised the ad hoc development of
the Queensland legislation but strongly opposed the call for a general power. It
said in its submission to the Commission (Queensland Council for Civil Liberties
submission 1992, p. 8):

. . . part of the problem arising from the ad hoc piecemeal extension of police powers in-
Queensland over the last two decades is that a power granted in the Litter Act is now
being used as k}j:;stii’ia::aticm for a call by the police lobby for an across the board
application of that power.

In the Litter Act, there is power to demand the name and address of a person who
drops litter in a public place. This particular extension of police power was
introduced with little or no public debate and was probabl}{‘not even appreciated by
the Members of Parliament at that time as containing such an extension of Ipcwer.
However, we are now hearing from the police lobby the argument that, whilst they
have the power to demand name and address in relation to a (Ferson who has dropped
litter, they have no power to demand the name and address of a person under
investigation for mun;’er. This simplistic example is currently being by the police
lobby to demand a genera%(};ower of extracting names and addresses from citizens in
all and any circumstances.

The Council contended that a. practical procedure has not been devised for
preventing the abuse of a general power to demand name and address. It argued -
that the police will claim such a power is useless unless a consequential power is
granted enabling police to detain a person until name and address are verified. The
Council also said that many lawyers are aware of the significant amount of time
frequently spent in custody by persons who have been arrested for drink driving
where the arresting officer claims that further information is required to verify
name and address. The Council submitted that, in any event, an overwhelming
proportion of the population provide their name and address when requested,
either out of ignorance of their right to refuse, or because of willingness to co-
operate.

The Council (submission 1992, p. 12) put forward what it saw as a compelling
practical reason why people are reluctant to provide information, particularly
their address:

Many disadvantaged people . . . have had experiences . . . where the provision of a
name and address subsequently leads to intrusive and speculative drug raids often in
the early hours of the morning and in circumstances where drugs are not found.

According to the Council, the very real concern of many people that the provision of
a name and address will result in subsequent harassment is too easily discounted by
others who, because of their social status, would not expect to be the subject of such
harassment,

20 H should be noted that the Queensland Police Service isnotseekmgapdwertodemaﬁdnameand address in
all dreumstances; the dircumstances they suggest are outlined above.
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Queensland Advocacy Incorporated opposed the granting of a general power o
demand name and address because it would be open to abuse against people with
disabilities. Other organisations which were opposed to a general power included
the Youth Affairs Network of Queensland and the Juvenile Advocacy Service.
However, the Juvenile Advocacy Service agreed that such a power would be
appropriate for certain specified indictable offences where the officer suspects on
reasonable grounds that a person may be able to assist in investigations. In such
cases Juvenile Advocacy believed that appropriate safeguards should be introduced
requiring police to provide information to the person. The Youth Affairs Network
~ argued that the police would use the power as a means to harass, intimidate and
provoke young people. The Network believed that if such a power were given to
the police, it should only be available in the case of certain specified offences.

The Queensland Bar Association did not oppose police having a power to demand
name and address from a person in respect of indictable offences. However, the
Association opposed extending the power to summary offences, on the basis that
such a power would be open to abuse. The Association did not object to existing
statutes which give police the power in such instances.

The Queensland Law Society's Criminal Law Committee believed that the police
should only have a general power to demand the name and address of a person who
is reasonably suspected of committing an offence. ' '

QAILS, the Queénsland Watchdog Committee and the Legal Aid Office supported
a general power along the lines of Northern Territory legislation (see below),
although with some qualifications. ‘

Other Jurisdictions

The Northern Territory police have a general power to demand the name and
address of a person in specified circumstances relating to any offence. Section 134 of -
the Police Administration Act 1978 allows a police officer to require the name and
address of a person whose name and address is unknown to the officer, where the
- police officer believes on reasonable grounds that the person may be able to assist
the member in his or her inquiries in connection with an offence which has been,
may have been or may be committed. The Act requires the police officer to inform
the person of the reason for the request. If the person refuses or fails to comply with
the request, or gives information which is false, it is an offence. Section 134 also
provides that a police officer who requests a pefson to provide his or her name and
address shall not refuse to give his or her own name and address of place of duty if
requested to do so by that person. A penalty for refusal is provided in the Act.

621



In South Australia, a member of the Police Force is empowered to require a person to
state his or her full name and address if the officer has reasonable cause to suspect: _

. that a person has committed, is committing, or is about to commit an
offence/l or

. that a person may be able to assist in the iﬁvestigation of an offence or a
suspected offence. (s. 74a Summary Offences Act 1953)

This section also provides that if the officer has reasonable cause to suspect that
the name or address as stated is false, he or she may require the person making the
statement £0 produce evidence that the name or address is correct.

In Victoria, police do not currently have a general power to demand the name and
address of a person, although some statutes confer this power on a police officer in
certain circumstances.22 However, an amendment to the Crimes Act 1958 has been
proposed in the Crimes Amendment (No. 2} Bill 1993. If the Bill is passed in its
current form, the police would be empowered to require the name and address of a
person reasonably believed:

(a)  to have committed or be about to commit any offence; or
(b) may be able to assist in the investigation of an indictable offence.

A police officer requesting the name and address of a person would be required to
inform that person of the offence that he or she is suspected of having committed, or
of being about to commit, or in respect of which he or she may be able to assist in the
investigation. '

It would be an offence for a person to refuse to provide his or her name and address
when requested or to provide false information. When requested, a police officer
would be required to inform the person of his or her name, rank and place of duty. A
police officer who failed to comply with this request or gave false information
would be guilty of an offence. '

21 The Coldrey Committee (71988, p. 10) said that this power applies in respect of an indictable o summary
offence,

22 For example Court Security Act 1950 (s. 3); Firearms Aci 1958 (5. 27); Liguor Control Act 1987 (. 152 re
minors) and Roed Safety Act 1936 (s. 59).
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Other Reviews in Queensland

Both the Criminal Code Review Committee and the Vagrants, Gaming and Other
Offences Act Review Committee have recommended a power to demand the name
and address of a person involved in the commission of an offence.

The Criminal Code Review Committee's recommendation is contained in draft
section 256:

. 256. Requirement to furnish name, etc. (1) If a police officer believes on
reasonable grounds that a person, whose name or address is, or whose name and
address are, unknown to the police officer, may be able to assist the officer in inquiries
in relation to an indictable offence that the officer has reason to believe has been, is

being, or is about to be committed, the officer may request the person to provide his or
her name or address, or name and address to the officer. .

(2) If a police officer-

(@ re%ueshs a person under subsection (1) to provide his or her name or
address, or name and address; and

®)  identifies himself or herself as a police officer; and
© informs the person of the reason for the request; and

(%)) complies with subsection {3) if the person makes a request under that -
subsection; then '

that person must comply with that request and give his or her correct name or
address, or name and address.

(3 If a police officer who makes a request of a person under subsection (1) is
requested by the person to provide to the person: '

@ his or her name or the address of his or her place of duty; or
()  hisor her name and that address; or

© if he or she is not in uniform - evidence that he or she is a police
officer, then

that police officer must comgly with that request and give his or her correct
name or address of his or her place of duty or his or her name and that
address or evidence that he or she is a police officer.
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The Vagrants, Gaming and Other Offences Act Review Committee recommended a
new section 42 which confers a power in the following terms: '

Section 42(1) A police officer who —

(a) - finds a person committing, or has reasonable grounds for
suspecting a person has committed an offence against this
Act; or

) believes on reasonable grounds that the name and address

of a person is required to assist with the investigation of
an offence against this Act; .

may require the person to state the person’s name and address and

date and place of birth and if the police officer believes on

reasonable grounds that the name or address or date of birth is false,

may r%uire reasonable confirmation of the particular matter
ted. ’

requesf

2) A pérson who is required under subsection (1) to state his or her
name or address or date of birth and refuses to do so or who states a
false name or address or date or place of birth, is guilty of an offence
and liable to a fine of 8 penalty units.

(3) A police officer may arrest any person suspected on reasonable
unds of committing a breach against this section providing the

officer has first cautioned that person that he or she may be arrested

for failing to comply with this section.

Y A police officer, must su ply that persoﬁ with his or her rank,
. surname and station/estabfishment.

The combined effect of the Committees’ recommendations is to provide the power to
- demand name and address in respect of indictable and simple offences, although
there are differences in the drafting. The Vagrants, Gaming and Other Offences
Act Review Committee suggested that the provisions be standardised by
Parliamentary Counsel after consideration of the Criminal Justice Commission’s
recommendations on the subject (1993, p. 31).

Conclusion

While the police may know the 20 different circumstances when they have this
authority, it is unlikely that citizens will know the circumstances under which
they are required to provide their names and addresses to a police officer. There is
a need to simplify the law in this area, so that the police and public understand
their rights and obligations. A general power authorising police to demand the
name and address of a person in specified circumstances relating to "any' offence
will achieve this.
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Under existing Queensland legislation, the powers to demand name and address
generally only apply to summary offences and to some indictable offences in a few
Acts.Z A power to demand name and address is not available in relation to
regulatory offences or to more serious indictable offences. There is no consistency in
the seriousness of offences for which the power to demand name and address is
available. It is inconsistent that the power can be exercised in relation to some
summary offences but not the less serious regulatory offences or the more serious
- indictable offences,

In the Commission's view the police should be given a general but limited power to
demand a person's name and address. The limits which should apply to the power
are discussed later,

141 Recommendation

The Commission recommends that police be granted a general but limited power to
demand the name and address of a person in specified circumstances relating to any
offence, :

WHAT DEGREE OF BELIEF OR SUSPICION SHOULD A POLICE OFFICER BE
REQUIRED TO HOLD BEFORE DEMANDING A PERSON TO PROVIDE HIs
OR HER NAME AND ADDRESS?

As noted above, the existing legislative provisions conferring various powers on
police officers to demand the name and address of a person have been drafted at
different times and are not consistent in many areas. One area of inconsistency is
the degree of belief or suspicion required before an officer is entitled to demand the
name and address of a person. The tests imposed under the different Acts include
'reasonably suspects’, 'suspects on reasonable grounds’, ‘reasonably believes’ and
‘believes on reasonable grounds'. (Chapter Three of Volume I outlines the
differences in meaning of these terms.) A review of the powers conferred in other
jurisdictions reveals that the tests applied also differ between jurisdictions.

In a practical sense, the distinction between 'belief’ and 'suspicion' appears to be
semantic rather than practical. As stated in Chapter Thirteen, most police with
whom Commission officers spoke were unaware of the difference in practice. Their
focus was upon whether there were 'reasonable grounds' rather than whether there
was a 'suspicion’ or a ‘belief’. The submissions received by the Commission and the
comments made at the public hearings did not indicate that the distinction between
belief and suspicion was an area of concern. Many people often use the terms
interchangeably, being unaware of the technical difference.

23 For example, Casuw Conirol Act 1982 and Gaming Machine Aci 1991.
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Conclusion

The Commission, in earlier volumes of this report and in Chapter Thirteen of this
volume, has emphasised the need for simplification and clarification of police
powers and has made recommendations to standardise the requirements across the
legislation. For the reasons outlined in Chapter Thirteen that standard should be a
suspicion based on reasonable grounds.

142 Recommendation

The Commission recommends that the state of mind a police officer is required to
have prior to exercising the power to demand the name and address of a person
should be a suspicion based on reasonable grounds (see Recommendations 14.3, 14.4
and 14.5).

SHOULD THE POWER TO DEMAND NAME AND ADDRESS EXTEND TO
CASES WHERE A PERSON IS 'PREPARING TO' OR ‘IS ABOUT TO' COMMIT
AN OFFENCE?

The majority of submissions received by the Commission supported the granting of a
general power to demand name and address in cases where any offence "has been
committed’ or ‘is being committed'.

The Commission agrees that to facilitate the use of alternatives to arrest, the
police should be granted the power to demand the name and address of a person
where there are reasonable grounds to suspect that the person has committed or is
committing an offence (whether indictable, simple or regulatory). This is consistent
with the Commission's recommendations on arrest (see Chapter Thirteen).

The situation where police have reasonable grounds to suspect that a person is
‘preparing to commit’ or ‘is about {o commit’ an offence requires closer consideration.
In Queensland it is an offence to attempt to commit an indictable offence (s. 535
Criminal Code)®* Therefore, if the person's actions fall within the definition of an
. ‘attempt’, the police would be entitled to demand his or her name and address on
the grounds that he or she "has committed' or ‘is committing' an offence. The same
argument does not apply in respect of many simple and regulatory offences because
an attempt to commit such offences does not constitute an offence.

24 See p. 595, Chapter Thirteen for a more detailed discussion of this.
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Other Jurisdictions

The Gibbs Committee in its Review of Commonwealth Criminal Law (1991 Part
VII, Draft Bill} recommended that the police be given a power to demand the name
and address of a person who may be able to assist in inquiries in relation to an
offence that the police officer has reason to believe has been, may have been, or is
likely to have been committed. It did not recommend extending the power o
offences 'about to be' committed. :

The Northern Territory demand name and address provision {see above) applies to
an offence that a police officer has reasonable grounds to believe may be comumitted.
The South Australian provision? applies to a person who an officer has reasonable
cause to suspect is ‘about to commit' an offence. The 1993 Crimes Amendment (No. 2)
Bill, Victoria, contains a power to demand the name and address of a person
reasonably believed to be ‘about to commit’ an offence.

Other Reviews in Quee:island

The Lucas Inquiry (1977, p. 162) recommended that the police be given a power to
demand the name and address of a person who a police officer suspects on
reasonable grounds may have been about to, or is preparing o, commit an indictable
offence.

The Criminal Code Review Committee also proposed extending the power to a
person reasonably believed to be about to commit an indictable offence. However,
the Vagrants, Gaming and Other Offences Act Review Committee restricted its
proposed power to a person ‘found committing', or reasonably suspected of having
comumitted’, an offence against the Act.

Conclusion

The Commission does not consider that the police should be given a power to
demand the name and address of a person reasonably suspected of bemg ‘about to
comunit’ an offence. The police should not be granted extended powers in this area
unless there are good reasons for doing so. If a person's preparatory actions amount
to an attempt to commit an indictable offence, then the power proposed by the
Commission will be available. Where the person's act is more remote than that,
the Commission is not satisfied that a power to demand name and address is
justified. The further away an individual is from committing an offence, the more
difficult it is to distinguish his or her actions and intentions from those of law-
abiding citizens. It has been argued that such a power would deter the person from -
. committing an offence. However, the Commission considers that a request from a
police officer would normally be a sufficient deterrent as it would make a ‘potential
offender’ awate of police interest in him or her.

25 Section 74a Summary Offences Act 1953,
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14.3 Recommendation

The Commission recommends that a limited power to demand name and address
should be available in circumstances where a police officer has reasonable grounds
to suspect that a person ‘has committed’ or 'is committing' an offence. The power |
should not extend to circumstances where a police officer suspects a person is ‘about
to commit’ or is *preparing to commit' an offence.

SHOULD THE POLICE HAVE A POWER TO DEMAND THE NAME AND
ADDRESS OF A PERSON WHO '"MAY BE ABLE TO ASSIST IN THE
INVESTIGATION OF AN OFFENCE'? : '

" The Queensland Police Service submission sought a power to demand the name and
address of a person who 'may be able to assist in the investigation of an offence’.
The Queensland Police Union also sought a power in such cases. Such a proposal, if
accepted, would widen the group of people potentially subject to the power to
demand name and address to include not only suspects but possible witnesses to an
offence. This is a controversial proposal because it would mean that persons not
suspected of any offence would, in certain circumstances, be forced to provide their
names and addresses and would be liable to arrest for a failure to do so.

A number of the submissions, while not specifically referring to witnesses, did
support a power expressed in the same terms as section 134 of the Police
Administration Act 1978 (NT).2¢ The Juvenile Advocacy Service and the Youth
Affairs Network were of the view that if the police were to be given any power to
demand the name and address of a person it should be limited to circumstances
where the police suspect on reasonable grounds that the person may be able to assist
in the investigation of certain specified indictable offences.

The Queensland Council for Civil Liberties was opposed to a power to demand the
name and address of witnesses. It said that specific evidence was needed to show
that crimes had gone unsolved because of the failure or refusal of a witness to
supply name and address. In its view, it was relatively rare for a witness to refuse
to provide his or her name and address. In most situations where a witness did
refuse, other witnesses would be willing to assist police. The Council argued that
there could be real non-criminal privacy reasons for a person not wishing to provide
the information.

26 See p. 621 infra for a summary of the section.
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Other Jurisdictions

The ALRC (1975, p. 34) stated that the police needed a power to demand the name
and address of potential witnesses to an offence. It cited some examples, such as
where a crime has been committed and police wish to interview all those who may
have been in the vicinity at the time; or where there has been a traffic accident
and the police wish to interview those who are witnesses to determine whether an .
offence has been committed. It was suggested by the ALRC that in these
circumstances some witnesses may not be willing to give their names and addresses
voluntarily (for example, because of the potential inconvenience involved in
attending court hearings). The ALRC considered that the taking of the names and
addresses for subsequent follow-up by the police was far preferable to the police
detaining what may possibly be a large number of people at the scene of the crime.
It should be noted that the ALRC did not recommend a power for the police to
question a person any further than that.

Both the Northern Territory and South Australian provisions? allow police to
exercise the power to demand name and address of a person who may be able to
assist in the investigation of an offence.?® The provision proposed in the Victorian
Bili* allows the police this power in respect of a person reasonably believed to be
able to assist in the investigation of an indictable offence.

Other Reviews in Queensland_

The Criminal Code Review Committee's draft section 256 of the Criminal Code
extends the power to demand name and address to a person who the police officer
believes may be able to assist in inquiries in relation to an indictable offence that
the officer has reason to believe has been, is being, or is about to be committed. The
Vagrants, Gaming and Other Offences Act Review Committee recommended that
the power be available where a police officer believes on reasonable grounds that
the name and address of a-person is required to assist with the investigation of an
offence against the proposed ‘Summary Offences Act' (draft s. 42).

27 Section 134 Police Administration Act 1978 (NT) and s. 74a Summary Offences Act 1953 (SA).
28 In the Northem Territery it is an offence ‘that has been, may have been or may be committed’ while in South
Australia itis "an offence or suspected offence’.

29 Set out at'p. 622 above,
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Conclusion

The Commission has had some difficulty in resolving this question. Arguably,
there is little point in granting the police a power to demand the name and address
of a witness where there is no power to compel that person to answer any further
questions or to provide a statement. If witnesses are unwilling to give the police
their names and addresses, it is unlikely that they will be willing to volunteer
other information. However, some police officers and practitioners who spoke to
the Commission argued that whilst some persons may initially be unco-operative,
they may have second thoughts. If the police have the names and addresses of
those people, they can be contacted at a later date when they may be more willing
to prowde further information. A particular example given involved the
commission of a serious offence where people present at the scene did not wish to be
seen to be co-operating with police, but probably would have provided their names
and addresses if required by law. Such witnesses may be far more willing to
provide information to the pollce at a later time when not in the presence of other

people.

- Another argument in favour of granting the power is that in some cases it may be
clear to police that one of a group committed a particular indictable offence, but
there is not sufficient information available to identify which of the group is the
offender; or io establish reasonable grounds to suspect a particular member of the
group. Under the present law, in such a case the police would have to allow the
individuals to leave the scene of the offence without providing their names and
addresses.

The Commission recognises that granting the power to demand the names and
- addresses of witnesses may infringe the right to privacy of individuals who are
simply innocent bystanders. However, the Commission has weighed that against
the wider collective interest of the community in equipping the pollce with the
power necessary to investigate serious offences.

In the Commission's view, the police should have a limited power to demand the
name and address of a person where there are reasonable grounds to suspect that the
person may be able to assist in inquiries in relation to an offence, This power should
also be subject to the followmg limitations:

. it should only be available in respect of an indictable offence

o it should only be exercised by a police officer involved in the investigation
of the indictable offence

. it should only be available in respect of persons found at, or in close
proximity to, the scene of the indictable offence.
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144 Recommendation

The Commission recommends that where a police officer has reasonable grounds to
suspect that an indictable offence has been, or is being, committed, a police officer
involved in the investigation of that offence may demand the name and address of
any person found at or in close proximity to the scene of the offence, who the police
officer has reasonable grounds to suspect may be able to assist in inquiries in
relation to that offence. '

SHOULD POLICE BE GIVEN A POWER TO DEMAND NAME AND ADDRESS
WHEN SERVING SUMMONSES AND EXECUTING WARRANTS?

Serving police officers have expressed frustration to the Commission about the
difficulties experienced by police when attempting to serve warrants and
summonses. Because police do not have a power to demand name and address,
service of summonses and execution of warrants can become 'a game of cat and mouse’
between the police and the person who is thought to be the subject of the summons or
warrant. : '

In some cases, considerable police time is spent attempting to obtain information by
independent means to verify the identity of the person they suspect is the subject of
‘a warrant or summons. This situation affects the efficiency of police and hinders
the speedy prosecution and resolution of criminal proceedings. '

It is inconsistent to grant to the police a power to demand name and address to
facilitate the use of the summons procedure as an alternative to arrest.and then not
equip them with the powers effectively to execute that process. For this reason,
the Commission is of the view that where police are serving summonses and
executing warrants they should have the power to demand the name and address of
the person who they have reasonable grounds to suspect is the person to whom the
summons is directed, or is the subject of the warrant.

14.5 Recommendation

The Commission recommends that a police officer, when executing a warrant or .
serving a summons, should be authorised to demand the name and address of a
person who the police officer has reasonable grounds to suspect is the person named
in the warrant or sumumons.
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SHOULD THE POWER TO DEMAND NAME AND ADDRESS INCLUDE A
POWER TO DEMAND VERIFICATION?

- The Queensland Police Service in its submission proposed that a person be required
to provide evidence of name, address, date and place of birth in certain
circumstances. It argued that the power to demand and verify such information
would assist police to identify offenders and enable subsequent prosecution.

The Queensland Police Union and the Queensland Watchdog Committee supported
the view that police officers should be able to request verification of name and
address.

The Queensland Council for Civil Liberties, QAILS, the Youth Affairs Network of
Queensland and the Juvenile Advocacy Service were all strongly opposed to giving
the police a power to demand verification of information provided to police.

The Council for Civil Liberties argued that the provision of a general power to
demand name and address, coupled with a power to demand verification, would
inevitably lead to police demands for, and the possible provision of, a further
power to detain a person to enable verification of the information provided.

Other organisations opposed to a power to demand verification of name and address
argued that such a requirement would lead to greater harassment and hardship for
young people and members of disadvantaged groups who may not have driver's
licences, bank accounts, credit cards etc. as evidence of identity.

Other Jurisdictions

In South Australia, a person is guilty of an offence if he or she refuses or fails
without reasonable excuse to comply with a police request to provide name and
address or verification. It is also an offence to state a false name and address or
produce false verification. In contrast, the Police Administration Act 1978 (NT)
{s. 134) does not include a power to require the person to produce evidence of the
correctness of the name and address. Similarly, the powers contained in the Police
Act 1892 (WA) (s. 50) and the Police Offences Act 1935 (Tas.) (s 55A) do not include
a power to require verification.

Other Reviews in Queensland

In 1977 the Lucas Inquiry recommended that a power be granted to police to demand
the name and address of a person who a police officer has reasonable grounds to
suspect may have committed, or may have been about to commit, or preparing to
commit, an indictable offence. The Inquiry also recommended a power to 'confirm’ or
verify the identity of persons required to give their names and addresses. It further
proposed that if a person could not do so the police officer could require him or her
to go to the nearest staffed police station (Lucas Inquiry 1977, p. 162).
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The Criminal Code Review Committee in its Final Report (1992, draft s. 256) made
no reference to the issue of requiring verification of name and address.

However, when this Commitee was reconstituted as the Vagrants, Gaming and
Other Offences Act Review Committee, it recommended that if the police officer
believes on reasonable grounds that the name and address or date of birth is false,
he or she may require reasonable confirmation of the particular matter requested
(draft 5. 42). The Committee noted that its recomumendation was different from and
more onerous than that recommended by its review of the Criminal Code. It
proposed that when Parliamentary Counsel drafts both Acts, the provisions be
standardised to include the additional recommendations made with respect to the
review of the Vagrants, Gaming and Other Offences Act 1931 (1993, p. 31).

Conclusion

The main argument for giving the police a power to demand verification of name
and address is that such a power is needed to ensure that people do not provide the
police with false information. The Commission accepts that there is some merit to
this view, but on balance it does not consider that the police should be given a
specific power to demand verification. It has reached this conclusion for the
following reasons:

. The Commission does not wish to see a situation develop where people are
penalised simply because they fail to carry identifying information with
them. This is a particular concern given the Commission's proposal that
police be given the power to demand the name and address of witnesses.

. Where the police demand the name and address of a person reasonably
suspected of committing, or having committed, an offence, a power to
demand verification is not necessary, If the person fails to satisfy the
police of his or her identity he or she will be liable to arrest for the
substantive charge. -

. As discussed below, the Commission considers that it should be an
arrestable offence for a person to refuse to provide his or her name and
address, or to provide a false name and address. If this provision were in
force, the police would be able to arrest an unco-operative witness if they
had reasonable grounds to suspect that the witness had given them a false
name and/or address.

14.6 Recommendation
The Commission recommends that the police should not be given a specific power to

demand verification of the name and address of a person from whom a police officer
has sought this mformaﬂon.
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WHAT SHOULD BE THE CONSEQUENCES WHERE A PERSON REFUSES TO
PROVIDE A NAME AND ADDRESS OR PROVIDES A FALSE NAME AND
ADDRESS?

The above recommendations of the Commission, if accepted, will authorise police
to demand the name and address of three categories of people:

i) a person who a police officer has reasonable grounds to suspect has
committed or is committing an offence;

ii) a person found at or in close proximity to the scene of an indictable
- offence who the investigating officer has reasonable grounds to .
suspect may be able to assist in inquiries in relation to the offence;

iii)  a person who a police officer has reasonable grounds to suspect is
the person named in a warrant or a surrunons.

In determining the consequences of a refusal® to provide the information required
there are two questions to be addressed - should a refusal constitute an offence and,
if so, shou_ld the police be autherised to arrest for tha_t offence?

Other Jurisdictions

The Gibbs Committee (1991, Part VII, Draft Bill, s. 8) recommended that a failure
to provide the required information, or the provision of false information, should
constitute an offence for which a penalty of five penalty units should apply.
Although the Committee did not specifically mention a power to arrest in that
provision, the arrest power in draft section 8A would seem to allow police to arrest
in such circumstances.

The Northern Territory Police Service Administration Act 1978 provides a penalty
of $200 for a failure or refiisal to comply with a request for name and address or for
providing false information. It would appear that the power to arrest is available
for such an offence (see s. 123). The South Australian legislation also makes it an
offence to refuse or fail to comply with the request. The penalty is a fine or
imprisonment.

30 In this context the Commission considers # refusal to include the deliberate provision of false information.
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. Other Reviews in Queensland

The Criminal Code Review Committee recommended that a failure to comply with
the police officer's request should amount to a simple offence against what is
presently section 204 of the Criminal Code (Disobedience to statute law) and which
the Review Committee recommended for inclusion in the proposed ‘Simple Offences
Act. The Vagrants, Gaming and Other Offences Act Review Committee
recommended an offence of failing to comply with the request, proposing a penalty
of eight penalty units and a power to arrest after cautioning the person.

Conclusion.

It follows logically that if the police are to be able to demand a person’s name and
address, there must be a sanction for non-comphance with the demand. The
appropriate sanction in the Commission's view is a simple offence with a monetary
penalty.

The next question is whether a person should be liable to arrest for the offence of
refusing to provide a correct name and address. The very nature of the offence will
generally preclude the police from dealing with an offender by any other method.
Arrest needs to be an option where a person refuses to provide his or her name and
address, or provides a name and address reasonably suspected of being false. It will
normally make little sense to issue a court attendance notice or summons when the
' police officer is not satisfied as to the person's identity. In such a case, the police
can exercise the arrest power recommended in Chapter Thirteen because one of the
- conditions is fulfilled — it is necessary to establish the offender's identity (see
Recommendation 13.5(i)). '

14.7 Recommendation

The Commission recommends that in all cases it should be a simple offence, subject
to a monetary penalty, for a person to refuse to provide his or her name and address
when required to do so by a police officer, or to provide a false name and address.

The Commission also recommends that police be authoerised to arrest without
warrant a person who has failed to provide his or her name and address or who the
police officer has reasonable grounds to suspect has provided a false name and
address.
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WHAT INFORMATION SHOULD A POLICE OFFICER BE REQUIRED TO
PROVIDE TO A PERSON WHEN REQUIRING THAT PERSON TO PROVIDE
Hi1s OR HER NAME AND ADDRESS?

The Comunission recognises that the proposals outlined above involve giving a
power to police officers, many of whom may be junior officers, which infringes the
rights of individuals in specified circumstances. The very nature of the power
dictates that its use involves the exercise of a great deal of discretion. A
requirement that police officers explain the basis for invoking the power and
inform people of their rights in respect of the power, will encourage the police to
think carefully about the exercise of the power. Police officers will be obliged to
turn their minds to the objective grounds upon which the power can be invoked. Itis
hoped that this will reduce the risk of unjustifiable or indiscriminate use of the

power.

Most of the public submissions received by the Commission agreed that if a power to
demand name and address was to be granted to police, it should be accompanied by
a reciprocal requirement upon police to provide details of their identity, and to
state the reason for making the demand for the name and address of the person.
The requirement that a police officer provide his or her particulars to the person of
whom a demand is made is already imposed in many other jurisdictions, although
there are some variations in the circumstances; for example, in some cases police are
only required to provide particulars 'upon request'!

Other Reviews in Queensland.

The Criminal Code Review Committee recommended that the police officer should
provide his or her name and address of place of duty upon request and should inform

the person of the reason for requiring the person's name and address. The Vagrants,

Gaming and Other Offences Act Review Committee recommended that in all cases

the officer should supply rank, surname and station.

Conclusion

The Commission is of the view that a police officer should provide his or her own

name, rank and station in situations where that officer demands the name and
- address of a person. However, because people who are approached by police
officers frequently are unaware of their rights, the requirement that police officers
disclose their surname, rank and station or establishment should not depend upon
the request of the person, but should be mandatory in all cases. Where possible, the
information should be provided in writing. The provision by police officers of their
names, ranks and stations to members of the public with whom they are dealingisa -

31 Section Fda Surmary Offences Act 1953 (SA); 5. 134 Police Administration Act 1978 (NT).
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matter of ordinary courtesy and should be a standard feature of the daily dealings
of police with the public. It is understood by the Commission that such a procedure
is already quite commonly employed by Queensland police officers. Police officers
are also required to wear an identification badge bearing their name and rank.

The Commission considers that a police officer authorised to demand the name and
address of a person should also be required to notify the person of the reason for
making the demand. That means that the officer must inform the person of the
offence that has been or is suspected of having been committed and of the reasons for
suspecting that the person may have committed the offence or may be able to assist
in inquiries in relation to the offence. The officer should also inform the person of
the consequences of a failure to provide the particulars or of providing false
particulars. :

14.8 Recommendation

The Commission recommends that each time the power to demand name and
address is exercised by a police officer, the officer be required to:

(i) provide in writing his or her name, rank and station to the person whose
name and address is requested;

(i)  *inform the person of the offence that has been or is suspected of having been
comumitted; '

(iii)  explain to the person the reason/s for suspectmg that the person may have
committed the offence or may be able to assist in inquiries in relation to the
offence; and

(iv)  inform the person that a failure to provide his or her name and address, or
the provision of a false name and address, may result in the person ‘being
arrested and charged with failing fo provide his or her name and address
or with providing a false name and address.

IMPLICATIONS OF RECOMMENDATIONS FOR CURRENT STATUTORY
PROVISIONS

Table 11 contains the legislative provisions in Queensland under which police
currently have a power to demand a person's name and address. -Many of those
provisions are inconsistent with the recommendations made in this chapter about .
the circumstances in which police should be able to exercise such a power.
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The Commission recommends that a review be undertaken of all those provisions
which are inconsistent with the recommendations of this chapter concerning the
circumstances in which police should be able to demand a person's name and
address. As stated in Chapter Thirteen, the Commission is of the view that, as a
general principle, legislative provisions which are inconsistent with Commission
recommendations should be amended or repealed unless there are special
- circumstances justifying a departure from the recommendations.

At the same time, the Commission accepts that there are some provisions which
are intended to operate in situations which could amount to special circumstances
which may justify retention of those provisions.

Section 25 of the Law Couris and State Building Security Act 1983 is one example.
This section grants to members of the Police Service the power to demand the name
and address of a person who is in a building’ as that is defined in the Act. That
provision is designed to provide security in defined buildings for the persons
employed in, and visitors to, those buildings. Recent incidents involving sieges in
office and government buildings have highlighted the need for greater security.
Accordingly, the Commission recognises the need for a power to identify people
who enter such bulldmgs It concedes that there are special circumstances justifying -
retention of the provision.

The Commission does not have sufficient information available to it about the
circumnstances of the exercise of the other powers {o demand a person’s name and
address in Table 11 to make specific recommendations for amendment or repeal.

149 Recommendation

Existing legislative provisions which are inconsistent with the Commission's
recommendations relating to the power to demand name and address should be
- amended or repealed, unless there are special circumstances jusﬁfying the retentlon
of these provisions.

SUMMARY OF RECOMMENDATIONS IN THIS CHAPTER
In summary, the Commission recommends that:

. a police officer be able to demand the name and address of a person who the
~ police officer has reasonable grounds to. suspect is committing or has
committed an offence; -

. a police officer investigating an indictable offence be able to demand the
name and address of a person who is found at, or in close proximity to, the
scene of the offence and who the officer has reasonable grounds to suspect
may be able to assist in inquiries in relation to the indictable offence;
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. a police officer executing a warrant or serving a summons be able to demand
the name and address of a person who the police officer has reasonable
grounds to suspect is the person named in a warrant or summons.

In all cases it should be a simple offence, subject to monetary penalty, for a person
deliberately to refuse to provide his or her name and address when required to do so
by the police officer, or to provide a false name and address. Police should be
‘authorised to arrest without warrant a person who has failed to provide his or her
~ name and address or who the police officer has reasonable grounds to suspect has
provided a false name and address.

The Commission recommends that each time the power to demand name and
address is exercised the police officer be required to:

(i) provide in writing his or her name, rank and station to the person whose
name and address is requested;

(ii)  inform the person of the offence that has been or is suspected of having been
comumitted; .

(iii)  explain to the person the reason/s for suspecting that the person may have
committed the offence or may be able to assist in inquiries in reldtion to the
_offence; and :

{iv)  inform the person that a failure to provide his or her name and address, or
the provision of a false name and address, may result in the person being
arrested and charged with failing to provide his or her name and address
or with providing a false name and address.

Existing legislative provisions which are inconsistent with the Commission’s

recommendations relating to the power to demand name and address should be

amended or repealed, unless there are special circumstances justifying the retention
of these provisions.
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CHAPTER FIFTEEN

MOVE-ON POWER

INTRODUCTION

In our society there appears to be an increasing desire to regulate and control the
behaviour of individuals in public places. - Present concerns about 'law and order’

have focused attention on particular groups who are highly visible such as the
young, the homeless and demonstrators. Against the background of media and
political campaigns to "clean up the streets’, tensions between some groups and the
police have increased as. the police attempt to deal with perceived problems
concerning public conduct. While the conduct concerned generally does not involve:
serious offences, the behaviour of individuals and groups in public places is highly
visible to many members of the community.

One of the suggested methods of dealing with the policing of public space is the
introduction of a move-on power. This power may take a variety of forms but its
essential feature is a power to require persons in a public place who may not have
committed an offence to leave that public place, if the police officer believes that
the person is likely to commit a breach of the peace or an offence. It is also argued
that a move-on power would be useful for preventing individuals from committing
ccrime e.g. where a person is observed loitering outside a warehouse in an industrial
area late at night. ' :

This chapter considers whether a move-on power is necessary in Queensland. It
outlines the current law, including relevant pubhc order offences, and proposals for
reform of the law in that area.- It also examines other jurisdictions in which a
move-on power exists. 2

The Present Position in Queensland

In Queensland there is no power at common law for police to require a person in a
public place who is not committing any offence or breach of the peace to move on.
The police are entitled to request a person to move on, but they cannot require that

person to do so.

32 A related issue is whether the police should be able to require pletomveomaspartofapowerto
preserve a crime scene. Thisissuewﬂlbedenltmthm\'o&m\fui&uskepon
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Currently, two Queensland statutes contain provisions which give police the power
to direct the movement of people in public places in certain situations. The first of
these is the Public Safety Preservation Act 1986 which, upon an 'emergency
situation'3 being declared in an area, empowers a police officer to direct the
‘evacuation and exclusion of persons from that area (s. 8). The second is the Traffic
Act 1949. Section 35 of this Act permits a police officer to give to pedestrians on any
road such directions, signals and orders as may in his or her opinion bé necessary for
the safe and effective regulation of traffic, and section 36 requires those pedestrians
to obey the officer.

Other provisions which are relevant to the policing of public order are contained in .
the Criminal Code, the Vagrants, Gaming and Other Offences Act 1931 and the
Liguor Act 1992. o

Chapter IX of the Criminal Code relates to unlawful assemblies and breaches of
the peace. Section 61 of the Code provides for an offence of unlawful assembly and
allows a police officer to arrest without warrant any person taking part in an
unlawful assembly:

When three or more ns, with intent to 1::::1-r¥l out some common purpose, assemble
in such a manner, or, being assembled, conduct themselves in such a manner, as to cause
persons in the neighbourhood to fear on reasonable grounds that the persons so
assembled will tumultuously disturb the peace, or will by such assembly needless]
and without any reasonable occasion provoke other persons tumultuously to distur!
the peace, they are an unlawful assembly. '

The penalty for taking part in an unlawful assembly is imprisonn‘,{ent for one year.
When an unlawful assembly has begun to act in so tumultuous a mahner as to disturb
the peace, the assembly is called a riot (s. 61 Criminal Code). A police officer may
arrest without a warrant a person taking part in a riot (s. 63 Criminal Code). The
penaity for taking part in a riot is three years imprisonment. '

Whether the assembly is acting tumultuously is a question of degree:

... the imin'asion is that the assembly should be of considerable size; that it should be
an assembly in which the persons taking part are indulging in agitated movement; an
excited, emotionally aroused assembly; and generally, though not necessarily,
accompanied by noise. {per Lyell ]. in J.W. Dwyer v. Metropolitan Police

District Receiver [1967] 2 AIl ER 1051)

33 ‘Emergency situation” is defined in s. 4 of the Act to mean any explosion or fire; any oil or chemical spill; any
escape of gas, radioactive material or fammable or combustible iquids; any accident involving an aircraft,
or a train, vessel or vehicle; any incident involving 4 bomb or other explosive device or a firearm or other
weapon; of any other accident that causes or may cause a danger of death, injury or distress to any person, a
loes of or damage to any propetty or pollution of the environment.
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Section 64 of the Criminal Code provides that where 12 or more persons are
- riotously assembled together, it is the duty of the sheriff, under-sheriff, a justice of
the peace or the mayor to make the following proclamation to the crowd:

COur Sovereign Lady the Queen charges and commands all persons here assembled
immediately to disperse themselves and peaceably to depart to their habitations or to
their lawful business, or the¥l will be guilty of a crime, and will be liable to be
imprisoned for life. God Save the Queen! :

If the crowd does not disperse within the hour, ‘the persons are gullty of a crime for
which they are liable to imprisonment for life.

Section 72 of the Criminal Code creates the offence of affray, that is, fighting in a
public place by one or more persons in such a manner that reasonable persons might
be frightened or intimidated.

Section 260 of the Criminal Code provides that a police officer may arrest any
person ‘found committing' a breach of the peace or any person whom he or she
believes on reasonable grounds to be about to join in or renew the breach of the peace.
The Court of Appeal in R v. Howell [1982] 1 QB 416 at 427 said that: '

. . there is a breach of the peace whenever harm is actually done or is likely to be done
to a person, or, in his presence, to his property, or a person is in fear of being so
harmed through an assault, an affray, a riot, unlawful assembly or other disturbance.

Other public order offences are included in the Vagrants, Gaming and Other
Offences Act 1931:. :

«  having no visible means of support (s. 4(1)(i))

v being an habitual drunkard behaving in a riotous, disorderly or indecent
manner in a public place (s. 4(1)}iv))

. playing or betting in a public place (s. 4(1)(vii))
. loitering in a public place to beg or solicit alms (s. 4(1)(xii)
. using obscene or indecent language, using threatening, abusive or insulting

words and behaving in a riotous, violent, disorderly, indecent, offensive
threatening or insulting manner (s. 7)

. disturbing a public meeting (s. 35).

Section 164(2) Liguor Act 1992 creates the offence of public drunkenness3

34 This provision ceases to operate on 30 June 1994
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The combined effect of the Vagrants, Gaming and Other Offences Act 1931,
Criminal Code and Liguor Act 1992 is to give police wide powers to control public
conduct in their role as the preservers of public order. However, with the limited
exception of section 260 of the Criminal Code, which deals with breaches of the
peace, these provisions only apply where an offence has been committed. The-
proponents of a move-on power argue that additional powers are necessary to deal
with persons who have not committed offences. It is this proposition which has
caused most debate.

Other Jurisdictions

A move-on power was proposed in the Australian Capital Territory in June 1989,
when Mr Stefaniak MLA, presented a Private Member's Bill which would give
members of the police force the power to ‘move-on’ persons in a public place if the
police officer believed on reasonable grounds that:

(a) an offence against a law of the Territory has been, or is likely to be,
committed in the vicinity by that person or by another person;

(b) the movement of pedestrians or traffic is being, or is likely to be, obstructed
by the presence in the vicinity of that person or of another person; or

() the 'safety of that péi'son, or of another person in the vicinity, is in
jeopardy.

The penalty for contravening the direction was to be $1000 or three months
imprisonment.

The Bill was the subject of much debate. It was eventually re-drafted in line with
recommendations of a Select Committee established to examine the issue. The
power to move-on ultimately enacted related to persons believed to be likely to
engage in crimes of violence, intimidation of a person, fighting in a public place or
damage to property (s. 35 Police Offences Act 1930).

South Australia has had a move-on power since 1972. Section 18(2) is perhaps the

most controversial provision of the Summary Offences Act 1953 (SA). This
“provision allows the police to demand that people move from a public area, even if

those people are acting quite lawfully and properly. '

In the High Court judgement of Samuels v. Stokes (1973) 130 CLR 490 at 503-504,
Gibbs J. (as he then was) said of the section:

In my oEinion the context of Section 18(2) makes it clear that a person may be loitering
although he is standing about with a perfectly lawful purpose. The words of the
section make it clear that a person may be requested to leave the area notwithstanding
that he is lawfully there and that there is no suggestion that he has done or will do
anything wrong.
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The Criminal Law and Penal Methods Reform Committee {(Mitchell Committee
1974, p- 12) described the provisions as "at best a subterfuge and at worst an
unwarranted interference with the liberty of all persons to use the streets and other
public places”. It said that if behaviour is to be outlawed then it should be
proscribed in the substantive law. The Conunittee recommended the abolition of
the provision. Despite the strong criticisms which have been made of this
provision, it has not yet been repealed or modified.

Other Reviews in Queensland

In its Final Report the Criminal Code Review Committee (1992) proposed that the
provisions of the Criminal Code relating to the offence of unlawful assembly (i.e.
ss. 61 and 62) be included in a proposed 'Simple Offences Act' because the offence
was not sufficiently serious to be included in the Criminal Code.3

The Criminal Code Review Committee recommended retention of the offence of riot
in the Criminal Code, and of the existing penalty of three years imprisonment
(draft s. 126). However, it proposed the repeal of section 64 which created the
offence of "Rioters remaining after proclamation ordering them to disperse” (1992,
p. 212). This recommendation appears to have been based on the Electoral and
Administrative Review Commission's Reporf on Review of Public Assembly Law
(1991), which found that the provision was outdated. The Committee also
recommended the retention of the offence of affray (renamed “public fighting")
with some minor amendments to update the language in the section (draft s. 128).

Public order offences have also recently been considered by the Vagrants, Gaming
and Other Offences Act Review Committee. In its Final Report (1993, pp. 5-10) the
Committee recommended the rationalisation of the offences in section 4. The
Committee also recommended that section 7, "Obscene and abusive language etc.”,
be replaced by an offence prohibiting the use of effensive language, the display of
offensive material, and offensive behaviour. The Committee proposed that
offensive behaviour include indecent, obscene, threatening, insulting, riotous or
disorderly behaviour (1993, p. 11-12). '

One of the terms of reference of the Vagrants, Gaming and Other Offences Act
Review Committee (1993, p. 2) was o "recommend legislative provisions to address
police/community problems which are identified to the Committee and fall within
the general ambit of the Vagrants, Gaming and Other Offences Act 1931". The
terms of reference of the Criminal Code Review Committee also included the
introduction of new provisions to meet the needs of a modern society (Carter’s
Criminal Law of Queensland, Bulletin No. 7, p. 1). Both of these Committees were
established to consider, among other things, whether there were community
.problems or needs requiring the creation of new offences to deal with these
problems. Neither Committee identified a need for new public order offences.

35 The Vagrants, Gaming and Other Offences Act Review Commitiee has recommended that the penalty for
Unlawful Assembly be two penalty units.
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Submissions to the Criminal Justice Commission

Strong views were expressed against the introduction of a move-on power in a
number of submissions. The Queensland Watchdog Committee described it as "a
fundamental breach of the civil and human rights of the individual'; QAILS
described the power as ". .. being closely linked with ‘a police state’; and the
Youth Affairs Network of Queensland characterised it as "abhorrent".

The Legal Aid Office of Queensland (submission, 1992, p. 7) said it was:

_entirely inconsistent with the freedoms inherent in our society for the police to have
soine vague power to specify a particular activity as a 'problem’ and then to provide a
general power to deal with it. :

It was frequently stated that the current laws against offensive behaviour and
other public order offences are sufficient to deal with the problems.

The majority of the organisations opposing the power suggested that it would be
used most often against the unemployed, homeless, juveniles, aborigines, political
dissidents and other socially disadvantaged groups. The Youth Affairs Network of
Queensland pointed out that in the case of many young people it was culturally
normal to congregate in public places.

The Juvenile Advocacy Service cited a case where, in 1989, a number of young people
who frequented the Brisbane City Mall were told by police officers at 8.30 pm to
vacate the Mall. This was an effort by the police to respond to media reports
focusing on the public’s fear of violence in the Mall. No reasonable explanations -
were given, and the young people were threatened with arrest if they did not
comply. When the young people asked where they could go, they were told the
Botanical Gardens. The effect of the police efforts to stop violence and offending in
the Mall was to move these young people from an area which was well-lit and
easily observed to one which was dark and unsafe.

The Cairns ATSIC said that such a power would give further opportunity for
harassment of Aboriginal and Torres Strait Islander people, whose behaviour may
not be unlawful but a reflection of a different cultural lifestyle- which may offend
certain groups in the community. ATSIC said that the question of 'unacceptable
behaviour' is relative. According to the submission it should be possible to
negotiate appropriate local agreement and protocols between police and relevant
organisations, both Aboriginal and non-Aboriginal on this issue.

The Juvenile Advocacy Service expressed the view that if a move-on power was
introduced, the criteria a police officer would use to judge potential offenders might
be based on behaviour, fashion, hairstyle, wealth, race or culture. What was
"unacceptable” behaviour would largely be based on subjective interpretations and
would be open to misinterpretation and abuse.
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Similar views were expressed by the Queensland Council for Civil Liberties. The
Council pointed out that such a power would involve police in predicting future
events concerning people of whom they would have little or no knowledge. It
argued that it would be extremely dangerous to empower police to determine what
is 'anti-social’ or 'unacceptable’ behaviour before it oceurs:

The use of the move-on power in the Traffic Act during the march ban of 1977-1980
provides a very real practical example as to why we are so concerned with the
potential for abuse of such a general power .. . Police used this power . . . originally
designed to enable police to move people on from the site of a traffic accident, for overt
political purposes. ns... ia ered outside particular state government buildings
where they were not posing a threat to pedestrian or vehicular traffic were moved on

ostensibly for traffic purposes. (Queensland Council for Civil Liberties
submission 1992, p. 17) o '

Another writer proposed that there should not be 2 move-on power because the
possibility of abusing the power would outweigh any benefits. One person
submitted that: ’

Behaviour which one finds unacceptable but is not an offence should be dealt withby
minding one's business or turning one's head the other way.

-Both the Director of Prosecutions and the Queensland Law Society were of the view
that any move-on power should be limited to situations involving public safety.
The Director said that the power should be available only where there is
independent evidence that the power should be exercised in the interests of public
safety. The Council for Civil Liberties referred to the existence of the Public Safety
Preservation Act 1986 which it argued provides more than ample powers to police
to move on persons in a real public emergency.

Some of the serving police officers with whom the Commission spoke agreed that
they have sufficient powers under present legislation to deal with any problems
which are likely to arise in the policing of public order.

The Queensland Police Service and the Queensland Police Union of Employees were
the major organisations in favour of a move-on power. The proposal also received
support from a number of individuals within the community.

The Queensland Police Service recommended that police be given the "legislative
authority to request” any person who a police officer suspects on reasonable grounds
is loitering with intent to commit an offence, to give that police officer a
satisfactory explanation for that person's presence in that place. A failure to
provide such an explanation should enable police to direct the person to move on. It
was also submitted that a police officer should also be given the authority to arrest
a person who fails to comply with a direction to move on.
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The Queensland Police Service argued that the following safeguards should be put
in place in order to prevent abuse of the power:

. a police officer should provide the reason for his or her suspicions to the
person from whom the explanation is sought; and

. - the policé officer should upon request be required to provide his or her
name, rank and station to the person.

The Queensland Police Service said that under the present law police were unable
to take appropriate action to prevent the commission of an offence or to allay the
fears of people in the community that an offence may be perpetrated against them.
- The Queensland Police Service (submission 1992, p. 82) cited two examples:

The first relates to gangfsof youths who in past months have been widely reported in
the media for creating disturbapces or committing offences in areas such as s. The
Froups tend to congregate initially in a central location within a Mall. From that
ocation they harass Kassers»by of leave to commit offences either against persons
using the Mall or in shops adjacent to the Mall, Due to the fact that police have very
little authority to take early preventative action, the Police Service is left with an
option to increase the police presence to such an extent that it becomes very difficult
for a person to commit an offence and remain undetected. In real terms this means that
police must be taken from other areas in order to maintain the level of presence in one
particular place. Consequently, those other areas must suffer.

The second scenario relates to a person who is observed, for instance, sitting in a
vehicle parked across from a children's play%-round. Whilst the person’s presence or
intentions may be innocent, there may equally be a cause for concern that the person
might intend to cause harm to any one of the children.

Obviously, in this situation police need to question the person to ascertain what his
reason for being in that area is. Irrespective of this need, the person is under no
obligation to answer any question put to him by police nor are police empowered to
direct the person to move out of the area.

The Queensland Police Union did not advocate a power as broad as that sought in
the Police Service submission. It argued that the police must be given a move-on
power in order to prevent breaches of the peace or more serious incidents, for
example, serious assaults or property damage. These powers, it stated, must not be
available for dispersing groups of persons who are assembling to express political
views or who have other ordinarily recognised reasons for gathering in a group
situation. According to the Union, the power should only be available where police
believe on reasonable grounds that an offence will result if the person does not move
on. The Union cited examples of behaviour which is presently difficult for the
police to deal with, including where patrons gather outside hotels, discos or other
similar public places for extended periods of time, usually after cessation of
business on the premises. The Union argued that the lack of a move-on power has
limited the ability of the police to deal with these potentially dangerous and
inflammatory situations. : '
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The Union proposed that police be empowered to direct a person to move on if that
person was engaging in 'unacceptable behaviour' in a public place, or the
circumstances were such that a police officer believed on reasonable grounds that an
offence would be committed if the person or persons did not move on. A failure to
obey this direction without lawful excuse would constitute an offence. The Union
proposed a definition of 'unacceptable behaviour' as any behaviour being engaged
in by any person or persons which under all the circumstances falls short of the
standard expected by an ordinary reasonable member of the community.

Other individuals who made submissions supported police being granted a power o
move-on in circumstances where:

. persons are being dlsruptlve, noise makers or trouble makers;

. any group of three or more persons are in any street or public place following
a complaint by two or more members of the public of unruly, rowdy,
offensive or violent conduct; :

. a person is suspected of loitering;

. there is reasonable concern for public safety, the quiet amemty of the
neighbourhood and the destruction of property. :

As previously noted, many of those who made submissions suggested that a police
officer was not in a position to predict the behaviour of any individual. However,
some were of the view that the police can assess whether an incident is likely to
occur. According to this view a move-on power would preclude many situations from
developing into serious confrontations or incidents.

Conclusion

Proponents of a move-on power argue that such a power would make it easier for the
police to maintain public order and would assist them to prevent crime. However,
- for the reasons set out below, the Commission does not consider that there is
sufficient justification at this stage for granting the police this power.

. _ As discussed above, Queensland has a wide range of "public order’ offences

* defined in legislation. These various provisions, along with the 'breach of

the peace' provision in section 260 of the Criminal Code, should be

sufficient to deal with most instances of unruly behaviour in public settings.

Significantly, neither the Criminal Code Review Committee nor the

Vagrants, Gaming and Other Offences Act Review Committee considered it
necessary to recommend any additional public order offences.

. If the community considers that certain forms of public behaviour are
“undesirable, the proper response is to create additional offences proscribing
that behaviour. A discretionary move-on power should not be used as a
'back door’ way of regulating behaviour in public places.
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In the great majority of cases where the police approach individuals who
they suspect may be planning to commit an offence, that will be sufficient to
deter those persons, or to persuade them to leave the scene. A specific
move-on power will normally not be required to achieve this result.

It was put to the Commission that a move-on power would be particularly
useful for dealing with situations where groups of youths gather in public
places (for example shopping malls} and engage in unruly behaviour or
harass other members of the public, However, if in such circumstances the
police were to require these groups to move on, they may simply re-
congregate somewhere else, perhaps where there are no police present.
Further, there is nothing to stop such gangs or groups from re-assembling in
the same place after the police have left the scene. If there are concerns
about the behaviour of groups in particular areas, the more appropriate
response is for the police to allocate more resources to those areas.

The proposed move-on power would be highly discretionary, as it would
require police officers to make judgements about who does and does not have
a legitimate reason for being in a particular locality, The Queensland
Police Service said in its submission to the Commission that the proposed
power was not aimed at affecting the rights of honest citizens to move
freely about the state and would not be used for any such purpose. However,
it is difficult to determine on what basis the police will be in a position to
know who is, or is not, an honest citizen when exercising this power.

More generally, the Commission is concerned that the move-on power may -
be used to the detriment of those who make most use of public space, such as

* the young, the homeless and aboriginal people. The Commission recognises

the pressure on police to 'clean up the streets’. However, these social
problems will not be alleviated and may be exacerbated by the application
of coercive powers, especially when these powers are exercised in
circumstances where no offence has been committed.

In summary there is not sufficient reason at the present time to justify conferring on
police a general power to direct people to move on, or to grant police further powers
to maintain order in public places. There are sufficient powers currently available
under legislation to maintain public order and to move people if there is an
emergency, if they constitute an impediment to traffic, or if there is a breach of the
peace. In all other cases, police should only be empowered to act where an offence
has been or is being committed. Where there is an offence, the power to arrest
without warrant and the proposed power to demand name and address will be
adequate to serve the needs of police and the community.

15.1 Recommendation

The police should not be given a general move-on power.
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APPENDIX 7

TABLES 6, 9 AND 11

The following tables 6, 9 and 11 which are referred to throughout this volume have
been reproduced from Appendix 3, Volume One with some minor amendments.

The tables appearing at Appendix 3 of Volume One list the Acts containing police
poivers which, to the best of the Commission's knowledge, were current as at 1 July
1992. However, since that time, a number of significant Acts have been passed by
the Queensland Parliament which affect this position.

The Acts appearing in the tables which have since been repealed are denoted in
the tables by an asterisk (*), and are as follows:

. The Art Unions and Amusements Act 1976 (repealed by the Art Unions and
Public Amusements Act 1992);

. The Bread Industry Authority Act 1990 (repealed by the Bread Industry
Authority Repeal Act); .

. The Elections Act 1983 (repéaled by the Electoral Act 1992); and

. The Hide, Skin and Wooldealers Act 1958 (repealed by the Justice

Legislation (Miscellaneous Provisions) Act 1992).

The Acts which have been significantly amended in relation to the manner in
which they confer powers upen police and the nature of the powers so conferred are
.denoted in the tables by a double asterisk {(**), and are as follows:

. The Domestic Violence (Family Protection} Act 1989, sections 31 and 32 of
the Act, which deal respectively with the power to take a violent spouse
into custody and the power to enter and search premises have been amended
by the Domestic Violence (Family Protection) Amendment Act 1992.
However, the original nature of the powers remain larggly intact.

. The Hawkers Act 1984, Pawnbrokers Act 1984 Second-hand Dealers and
Collectors Act 1984

These Acts have been amended by the Justice Legislation (Miscellaneous
Provisions) Act 1992. However, the operation of the amendments have not
yet been proclaimed; it is anticipated that the amendments will take effect
at the end of 1993. The powers which are conferred upon police officers in




their primary capacity under these Acts will be conferred upon "authorised
officers". The Acts will allow for police officers to be appointed as
authorised officers, and in fact, a number of the powers under the Acts may
only be exercised by those authorised officers appointed from police ranks,
Accordingly, these pieces of legislation will more appropriately be -
designated as “second level” legisation, rather than as "first level"
legislation when the amendments are proclaimed to come into effect.

In addition, a number of Acts have been passed which add to police powers. These
include:

Ad

The Gaming Machine Amendment Act 1992 (amending the Gaming Machine
Act 1991), which confers powers upon police officers to require suspected
minors to provide evidence of age, to seize documents suspected of being
false evidence of age and to prohibit suspected minors fom playing
machines on licenced premises.

The Domestic Violence (Family Protection) Amendment Act 1992 (amending

~ the Domestic Violence (Family Protection) Act 1989), which confers upon

police officers a power to demand name and address.

The Prostitution Laws Amendment Act 1992, which amends the Criminal
Code and the Vagrants, Gaming and Other Offences Act 1931, by including
in those Acts specific provisions relating to prostitution offences, and
conferring powers on police for the enforcement of such provisions including
powers to demand name and address and to arrest.




vostid oy uaye] aq Apuauaaucy
uea ssucsud mun joed wjjod 1o vospd
® jE urelap pue o] Jouos)ad e

+

3O FurmIeM JO onssy 103 2opsni v 0) uomesrdde axew pesisuy Aewr Taoigyo [RUCHIALIOD
- 10 aonod) alrey e Ajnymequn awossq o3 Sunedard 7 so uohusep YWY Je 0UISAR
JO 2ava] Jo suonpucd Yim Aduwroo o3 spe) o Apoisnd myme] sadesss seuosid € syMm

“(uorsuayaadde | -

F6 '8 8R61 10V SIOTAISG 2ALIDBLICD

“IIN

. umaniun 51 uosiad s\ Jo SREppPE puR suren

10 puoosqe [m uostad aq) spunciB s]qEUosEaI UC SaAAA] SO0 PR g9 5 1suede
S0UR}JO U PRIIRIILIOD Sey SPUNOJT B[qEL0sEaI UC S3A2jed Jedijjo 2orjad woym 1o sy
OL[M 10 ‘PAUTRLIRISE NTMYRIO] O JOULTED PAIE UMGILIN 2 SSAPPE PUE SUrel UsyMm ‘DY
30 £9 '€ 1sureSe auajo Ue ANWo 3o so1jod e jo Bie g unjiim vostad e iy

02 'S G961 VY S01ALeG SUSIPITYD

‘TIN

“BOL "5 30 gL '6 3surede aowayo e Juwos 0} podulsiE 10 pajuImcs sey
uosiad ¢ jeip; spunois sjqeucseal uo saadsns aosog soffed @y Jo Jaquiaw Aue 3Py

o0L 's

‘IIN

-85k} s} 20YJo jo uoruido ur yorgm
ssoappe pue sureu & ssatd Jo saugo soroed fue jo sonbai [rymer o ssewpdarion jo
asuapiae sonpoxd 10 Miq JO Blep pue ssappe pue aweu aA18 of sjey uosted B arym

FLL 'S 7861 PV [01U0)) oulse)

‘TN

: "suoHeR[qo Jo paasT[al #q 0F SesiM Ajams pae suopipued

treq yealq oq Ly st wepuspsp 1y Jereq Jo Kaums e £q Sunum ur paynou s
JA0YJO J1 10 Juanyns JoBuo] ou s Ajndes vosea Aue 1oy Jo pesp s| L12ans sjuepusyep
E Yew3 10 ‘SUCRIPUCO [eq Uadolq sey 2o 3upjeaaq st “eaiq 03 Ljoxi] §1 [teq U0 paseafol

6Z '8 (851 PV [1egd

"me[ 0 Surpdosos M

I[E3p 39 03 HNOD B aIojaq ajqedtderd

Jepuapep © e spunod ajquuosEal o saAaleq 3010§ jjod My Jo JBquaw B Al

 asyey 51 490150 Jo
uonndo ur yopm 20ueplAa Lo ssaappe pue surea saa1d 1o saoyyo aofjod Awe £q pannbos
UIM SSUDALIOD JO S0UBPIAY JO SSAIPPE PUE sureu 2418 0f s1ef uosiod e a1 pm

52 U0os se pasawre uossad axeL

_ me[ 0] BuipIoe \im Jeap
aq 03 aonsnl e azojaq uossad ayp Suug

. PV 1sujeSe acuago we patuiwos Sulaey jo uosted
Aue spadsns A)qeuosear zo Supinunmos uosiad Lue spuyy uosied sapowue 4q uopevrionn
pue pneduios uo Jo MajA Um0 s uodn 30105 201j0d aUf} Jo BqUIAT B aRYA

01 S GZ61 PV UoRaRj0d] S[PWIIY

vostad yauvag

. 7y 15uteSe acuagjo We JIunmos 0} Jnoge
oq 0} JO PARIIIICO 2ATY OF ‘Buniunos 3q o3 2A31[3q 0} JSNED J[PIOSEA SU] JDYJO
wolpm 13 0f uensind paseyus sospnard uo vosiad Aue spuy Jaougo sotjod amym

€98
9261 1PV SUSKISRWY PUE SUOTU() MY

=

SHIMOJ NO SLENI'T
SEIMOJ JILVIDOSSY

HIMOd 20 ASIDEIXT 4O SHINVISWNDAUID

LoV

INVIIVM LNOHLIM ISTHAV OL SYAMOd .mﬁmUEO HOI70d

9314VL

AS




"B0UALO YoNs PeRImIod sAm] 0f spunold sjqeuoseat
uo paasiaq uosiad € 35aLIE 0F ‘PANFHIWIOD Usaq SBY A0UDIJ0 UL w._m.e_s_ (r)

"souRyjo ve Sumpunuoes uosiad v spay woyjo aofod ey ()]

"PoHIUIIOS
waaq sey (Ajjesouad weLem INCRM pojsalie aq uw vosiad © Jeus yons

"IN 8] UDRIM) 20USRO e Jey; spunoad ajqeuoseal Uo seAfRq Jaoigo adipod asayay {e) 9s 8
"TONosUIUo? surgued e
s Suppesis oy SS&OE.H saouago Suesp gArTY sedey w1 paureyuod pop pue gop

‘IIN *ZSF " 1S "5S ut saduago M Jo Aue Jumpwaon vostad fue spuy ssorgo avjod e assyp oGr s
“GOTITATOY
Arewuins vo 03._.._2.:.& spewpre o} Suneal saousgye Bueq “VEFy PUE 85 ‘b

‘BN ‘gb¥ “SyP "88 Uf saoudgo g jo Lue Sumnuuies vossed Lue spuy seao wotjod v AR M VoG s

TN JUELIEM JOYIM PRisaLe aq Leur Japuapo i ‘spunom A)mymepdn uostad e s £ZE s
“aouad o Jo yowasq s mauaz zo i urol 07 Jnoqe 3q o spunols ajqeacsear

U0 S9A3{[2q JAOYJ0 WOYM IO Ydealq A Suginuues uostad e spuy (eoygo [1r ]

N Sunsisse vossad Lue pue) asead au Jo yoralq v sessauym oy Iasyjo sotjod v aAYM © Bpoy) [eutuul)
BATIDAJJUL

8 p[nom suouwiums jo Aem Aq sBuipacoord pue 1y aup 1suresie U0 W PERIMILIC 872 "5 6861

‘IIN sey uessod e ymp spunosd ajqeuoseal Uo $3as1jaq 92105 adtjod MR JO TqUIA ¥ JuM PV (RJOIJ JO UORESHUO) SuL)
*BIBLJO UB JO VOISSTUINIOS.
POPUIUY 40 UOISSUILIOD 9 JO

- BUDPIAS SPIOJIE 10 WM PARIAIUCD 5
spunoid e[qeuosTal UO S9ARRq J90YJ0

ey 3uppfue uretad pur aziag

~souostsd e o Hinoes 1o vosud e jo JuswraBeuew 1o {iundes s uAveny Aew

uoyssassod suossad sy FE 3030 JaII0 AUE 10 F)T 'S U Potip adUsH0 U JEUILL0O O) INoqE 5740 Sumpuwos
ut Sunpdue pue vossad s yaveg 81 ‘paniwwod sey uostad v ey 9AsHaq 01 spUncS S[qrU0Seal a8 arswy 3IAYM, ZoLs
wostd ® o3 um{e} aq Lpustuasuco ues
ssuostad [gun joed wyjod e 10 vosnd ‘pafzeysaip aq 01 apqpBiP
azam Jauosud awp 7 s uospd wiody pesespes st sauostid e Joute Aue jo Insat € 5B IOy AL cgs

® U] ueap pue 0} jauosyd axes [1eys

SHIMOd NO SLIWI'T
.._mﬁm.‘.poum (ALVIDOS55Y

HIMOJ 10 HSIDUIXT 3O STINVISWRIIID

10V

Ae




‘UN -

| “Muoqne Ao jo ofom Aue Yipm Bupepiany Afnpaeqm pue KI0JIIM 8¢ 'S

U] SR
ue a8ewep o) Ly souaewt ¢ uf ofyyoelord po Supsn to wreory Jwidrmpsig $ec s

aun [esindsfe ue wmdies
{aou Jo Joppe] e Suysn) aronas e Surquip Jo ‘Auopny A1 Jo Hjiom jo jred
Supuuoy yusmdmba rearnoaie Sumsnoy samsopus 1o sBupping ut puno) RI0sIAJ E8E 'S

nsurede sousyo ue Summwiwos uostad Lue spury snsoy wjjod M Jo JaquawW B MM

98¢ ' 9261 PY Apima |

TN -

"me joarny Jooud pue ssarppe pue aweu jo sremopied apjacid o3 paqrey 1o stefropred
asyey payess uossad 8 Jeys spunoid sjqeuoseal uo spadsns Jeopgo sofod & aaym

(g)kee s

‘TIIN -

{333 a0ouago Yons Jo spassosd A Suppq) 1 14 1sureBe souapo ue jjunuod 0y paumboe
uaaq Suraey ‘agpesu 1o a8unids sputtepod A1 “Srup snoreSuep € wey Joyo Azadoad Lue
jo uojssassod Jupary Aq VoL 's 3emede asuayo ve Supnuwios punoy st uosiad @ aRYM

- CIIN -

Brup snowSuep e jo Supjows
10 “UondumsiIco ‘UOHENSRGPE A [HIM UORIRUN0S U1 o 1oy Sunpdwe jo uoyssassod
JO SIUBYO 27 1V MY Jo OL *s 1sureSe aouapjo e SupuwILcs punoy s7 uosied € UMM

: E.mwmm_.ﬁd‘wm:mgwmﬁp

Juesesm Inogim uossad |

10130 JEU3 1SOLTE OF JURLIUAM INOILM palsalre g Aew 3 Sumpwweo punoj vosskad
vy popiacad 5§ 3 yormm o2 1adser yam souayo ue Jo sueaw £q pannboe uavq

sey Auadozd s jegs ‘spuncad sjqeuoseat o saasieq oym pue ‘Aadod Lue ‘JaaRap
10 'umed '[jss 03 stagjo wostad jeip; usYM tositad Jaqioue jsaire Aew uosied Auy

166 's

IUN -

 “8oua)30 ajqeipu; we Suninzwod S Aq uosiad sepous spug oysm vosiad Luy

6¥ES

!N -

800 sy SumIruwoo punoj J1 JELEM INOYIIM PHsoLIe
aq Lew uossad v yp papracad sj 11 yangm o1 svedsa Qapm aouagyo aidugs v Sumpuiwios

10 aouapo ajqesdtpur Aue Sapipuwoo wosted Aue spuy Jeoigo sojod v asaypy

. TBASI[Rq 08 e

) SO0P OUM PU SOURL0 AN HUIWIOI 0] JNOqe s} IO poy[wios sey ucssad o

Zuiaateq Joj spunolf ajqeucsEal pIoKE 0) S SOUBSUINND YoNs Jopum IRt
Aq sveid Aue ur Suusano] s0 Suk] Gossed Aue spuiy seoyyo adjjod © asaMm s

=BT 9FG S

SHAMOd NO SLINIT
1SYIMOd QIL¥IDOSSY

HIMOJ 10 TSIDWIXT O STONVISWNDEID

L0V

A7




. ‘asfqeonoeld
#1 88 Uo0s se me] 0 SaipIodoe Wpim
1tesp 2q o) sonsn| e a1ojaq uosted axef -

. : . ‘257ey st uonurdo ssa01hy0
UT UDYM SSIIPPE PUE SUIBU 58413 JO SS0IPPE PUE SUTEU JO SSALDALICO JO 2OUIPIAD
‘ssappe pue auwred aA18 o3 Iaoyjo svifed e jo puewisp uodn spy vosted e asey

9 'S YE6L PV s1meL]

LEd

_ sduny
pure suosiad Jo YaEag pue Uonusiap
Jo asodund a1 Jojy saoUBsSUMMID
B3 N I[QTUOSEAI S S D00 YONS 5[] -
"B0UA0
U JO UOTSSIUIVIOD JO 3ISPIAS PIOHE
Aew \prym punoy Suppfue ozieg - _ . PV Jo IO S
10 LUOL '8 (69 s () 10 (1)9°9 "s *£T°C 5 Isurede souapyo ue Jurwoo o) paydwalre 10
“su01ss0550d Jtou pue uossad qavag -] pennuwos sey spunosd sjqeuosess uo spedsns sadyo pod 1o sey uossad fue aeyp EU0L 'S 1661 1Y supgpep Sunaen
-aoead axy
jo saonsnl omy Aue atopeq uostad Suug -
-soe[d u ypns vy wosiad e spury pue Juesem Tapun
"uosiad yoseag -] ssnoy Sunured vounnos v Sueq jo parpadsns sesinead pasaiue sey woigo soned sreym 7 5 0081 PV Sunuresy
. 29 JPRJaA ‘mogiey
‘Armied e jo uoisofdxe amed 0y Surpuat 1o Ue STWED oYM 10 PV JSpUN pasuady
surzedew z0 L1010y ¢ to supzedew waunusaos e uo Swssedson Jo o s sapun wusyo
IN - Surnpurwos uostad Aue jueuem Jnomm 1saL1e Leur 53403 sofod aip Jo g v £€ '8 2661 1Y saarsojdxy
281 'S 01 yuensand “Jowadsuy uoneqresut a3 Jo pre g of PRy
uaeq sey sado aonjod au Jo Jaquisw Yo 2U9ym “topedsw uone|eisul ue Supannsqo
‘IN - 1o Jupsisos Bunmesse uossad v 53412540 50107 ofjod a3 Jo ISQUIS € AlSYM @08 s
+a3enBuey Jupinsuy o0 aarsnqe yeany Aue Sursn -
“opadsur ue £q pauopsenb Supq Jo arojaq Suuresdde woy vostad qoue Fugusasid -|
ropedsul ot Suponmsqo 10 Supsisas Supnesse -
mos1ad ® saatasqo 1ayj0 svfjod e pue sopedsm Eogoepe
Ue JO pIE 3 03 paj[E> U23q Seq] 92405 :04jod BUT JO IBQUINT ¥ MOYM (E)L6E 'S AU 9gg °8
SYIMOd NO SLINIT ' .
/SHIMOd AILVIDOSSY HAMOJ 3O ASIDNAXT 40 STINVISHWNIAD LIV

AS




“mef 03 Surproooe \Pim
1esp aq o sopsnd e atojaq ajqeonsedd

51 S% L00S s paIsarze uostod i el -

*SS0JpPE PUE WL 3578} € SaAIS 10 SSIPPR PUT BUTEU J0 S59INALI0N
30 duap|ad apiaod 0} S[1e) JO SEAIPPE PUE SWIEU HIEIS 0] s[re) vosrad e arsym

VELE 'S ELE S THGL PV pue]

*}591TE DU} SPEA JOOLO
IR 30U 30 JAPAYM “J30yJa adod
Aue £q uaxm 3q Aew Yorym ‘@ousgio

ECO#&EE&:%&E&.&E -

30 suojmuasaidal asje) N100p ‘seany ‘aczof Aq Anue suped oym 1o
"Tauma 30 uopednooo [yme] ur uosiad Jo JuasucD noypm asnoy Sugamp € Bunisius 4q
souayo wre Sumiuwwos uosiad myioue spuy uosssd 1o Aue 30 aoyjo ofjod B aBYM

Vgb s 1261 PV Aoeand jo uosseauy

“souayjo 3y

3o padsar w sBurpesoosd mmpsu 0, -

‘Bugeppapy) Jo Suuazeany ‘Buponasqo o Sunsysar 4q 1e7jEq 19105 €
Sunonpucs jo padsat vy vop9s 1surESe sy ue Sunnwuacs punoy 5] uosiad e alM

ZL'8L '8 0661 39V SUORE|ay [eLasnpul

"me[ 03 Suppaacos yim L 3

-saapo 2oijed Lue £q 05 op 01 parsenbal ualm apoqe jo aceld pue awew

o) ‘sopsnl v 210jaq uostad sy MW O - §1Y 21218 0} Se8TYRI 1OV Jo swoistaoad jo yoeaiq v Bumjurazoo pumoj uosiad e arsys 891§
“pioe spresdoapiy jo s Muediour
ue aq 0§ paydadsns Ljqeuoseas
st Jo s}yl aouegsqns Aue ezieg -
uosrad
yons jo uojssassod w Apuaredde
afeyoed Aue qourees pueuady -
uoszad yonsysswes - . "BOUBIO U YIN$ N0 0} wcunﬁm.zw
. 10 Suprunoon go parsadsns Ajqruoseat 81 1o “(30u201] 2 IMOyIM ppe sureloapAy
- aq Aew 0 817es uediou) jo vossessod) uondes sureSe asusyo ywwoo of padwane
uossed a3 yopym e aveid Aue yoress - gLy

"aeaynaac ui paypeds wouninsul 03

oy a0 Ul pawreu uostad dvauco ol -

sey 10 se1y oym uostad e UBLTEM TNOIM jsasre dewe so10f adjjod o Jo saquiaw Auy

-suostad wepuadsp Snup 10§ UONTINSU) UE W03} 2AED] INOYHM 1USEQY
st a0 “sjoled o aoussqe Jo 2aBa] Jo UORIPUCS ¥ M A|duIoD 0} sjeg OUM ‘BTESTHD
ug poureu yoszad jsa1e 03 20305 S01j0d JO TAQILAN E SIELIOYINE [EIOUSD-IOPAKT MAYM

— HOEL '§ PU® JOE1 'S 661 1PV WIIESH

NN -

-aARdeYa] aq pnom suowuns pue jugeidwon jo Aeam £q sBurpasaosd yep aasreq o
spunosd 9)qeuoseal se pUB ‘e 8 20 £€ 'S *0g '8 sureSe sousgjo e jjunnoo o) pardwsne

10 paunuos sey uosiad Aue Jmp uonurdo e jo sy soyjo eojjod Lue aaym

SHAMOd NO S1IWI'1
59amMod l|Dm.—.¢.—UOmm¢

HIMOd 30 FSI0YEXT O STONVISWNOHL)

LIV

A9




me[ 03 Surpronoe yirm

eep aq o) axpsn| e azcjeq 2|qeonorad
s 100s S pajsadre vostad ovp ael -

‘as|eg
81 129130 30 uopdo Uy Yonym ssuppe pue ey € saaid oM J0 SSIILIOD JO VUIPTAD
10 SsaIppr Pue dureu aatd o} 2eo1y0 axfjed Are Aq pueursp uodn srey uossad  atay

8% '8 P61 PV SiaqoIqumed

- &

me| 0]
Suip20338 1M A[eop uosiad ) 9ALH -

(1)8c s m.....uamh:ao 10 (T)6E ..m yim Aidwios 03 sjrey uosiad Aue asayp

0 '8 8261 19V WAWANVQY 5510

me[.0q Suipicooe s

hﬂﬁu QUIES U0 3TN T JE(HLNS 30

2UIYS J0 UL UE JAUTWIAD 0] SAMIAUOD P 35159 03 30uog 2a110d Jo Bquisur e Aq pautem

® a10jaq paysalie wosiad g axel -

v Aq ysonbas o asuodsas u) ssauppe 10 auien ann sims 01 s1v) 30 sosnyal uossad © araypy

1jeap aq 03 aopenf v azojaq uosiad DLL -] S} SOUBUIPIO [DUNGS A0 Y isurede auayo e Supapunues punoj s oym ucssad e ataym 268
*ME] :
< 3uypaosoe yam [eep aq 03 2onsnf * “sa0yjo aonjed SE '8 I86L PV

{T1EJA] 19005 URHNY) JUSURLIFAOD [20]

"me] 0) Burpaoooe qym

*A€p 2UIBS U0 AINJEU IRHUIIS A0
JUTES JO BOUAYO UL JJUIKIOD O SAAUTILOD PUE I61S3P 0} 20303 otjod Jo Jquiaw B Aq porrem

® alojaq pajsauw vostad apayel -

v 4q 15onbas 0} uaccmm_.. uj $S3ppe Jo SWeu ann 1e35 01 s{rey Jo sosnyal uosiad e arspy

1[eap 2q o) addsal e s10jaq uostad el - | s1eouedpIo [PUNOO 1o 1Y MsupeSe scusyo we Sumnmued punoy sj oYM uosed € aIAp s
*ME[
oy Surpuacor M 3[eap aq o oS ‘seoyyy0 sarrod 1 ‘S TR6L OV

{1t ESS«..E_.«UV JUSUNLIBAOCY [£307]

‘NN -

"SATISRJjRUT 8q P[NOM SUOWIING pare jurejdwos
3o Aem Aq s8uypaasord ey spuncug sqqeuostal Uo soAdfjeq JOIERTEIAUT JT 0V
ssureSe souago we panwwod Suraky Jo spunosd ajqeucseat uo waarjaq J05eSpsaaty

¥81 'S 7661 PV lonbry

“Bunumpuey

pue sjunidaoy ‘qupdiooj ‘supdured

*sptadaBuny ‘yderBoyoyd

Auudastoa Jupnpswy ‘voRedIIap]

- Iof Azessacau pazapisuc) srejnomed
& uE} 3q ©F ISNIED JO 2B -~

"MeE[ 07 BUIpacaoe 1M J[eap 2G O]
aansnl e adogeq parsaire vosiad aye],

uIoM 10 P ysujede aouayo ue funpiwwos roreSnsaaur ue Aq punoy st uostod e A

apaaye aq 10U pMam suowums £q uostad surede

sBujpaasosd ye spunoid sjqeuoseas wo ssastfaq Jeoyjo wijed v jsurede ousgjo
12q10 £un o podsar ur M 10 JO1JO0 JO puswap 0 esuodsal Ul ssaIppPR PUR aUtew
100 Aeys of Surpre; Jo Fupsryes 4q 1oy 1sureSe anisjjo ue spmnes vosiad v aAM

97 s €861 PV Litnceg aapaatol]
s8ulpling s1e1g pue sunoy me]

SHAMOd NO SLIWI'T
..mmm_?-Om AILVIDOSSY

HIMOJ 4O FSIDYIXT 4O STINVISWNONLD

phe) SN

A10




‘sreqnopted
Surfyouapy ureiqo 0y Aressaseu

5] SE 30J0J 9]qRUOSE Yons as[] -

dowﬂm_ pagsaire jo yderSoyouyd

pue sjuudurred ‘supdsaBuy ayel -

DY A JO TOL 5 30 6101 6 1surelle axuayo we Fupinmnod punoj st uosiad & aAYM

ZZ°01 8 De6l

LY VONENSMIWPY 0]AIRS 30J10d |

‘me] 0 Surpacaoe im
ieop 2q 03 openl e arajpq sjqeonoed
81 §€ U0as 5e uosiad 21 el

PV 3 1supede ssuapo ue Sumpuimoeo 8110 pajuIted sey
.._om.m.m Aue yeu mv.._...em 3[qrUOSEaI HO 53A2Y{aq 3010] aoniod Ay JO IIqUIIT B SIS AL

FL°s

“mep 01 Suypiooe yum
iesp aq o3 2onsny ¥ adogeq siqednoesd

S8 U00S SE pajsasre uossad el

o8¢y 81 JoYjo
Jo uopuido up Yoyym ssasppe pue aweu e saA1d oym Jo seoyjo sofjod Aue £q peapuruap
UAYM SSHNIELIOD JO INIIPTAS JO SSAIppe pue swreu aald o) si1ey uosiad e assym

s
9851 PV voneAtasal K1ajeg Sfqnd

(310980
ue 03 uostad jo Lalep pue 21E1s
Junedpnred o) uossad Jo wmas aoy
18puo axew Avt oym) sopsn] € a105aq
Apoisn> woay adessa o3 prpdwene

" 30 podeats sey oym vossod sy ey

“Apoysno 1 wioly sadeoss 10052 ue jo Apoisna uy vosiad B aram

e
261 1V (1aJSuel] aymisIA) SIBNOSLG

© <me 03 Burproooe
YHm Jpesp 24 03 2onsn{ e aozeq

apqeonoexd se uoos se uostad A Rl -

Py 8g; suteSe U0 Ue PO SEY
uostad e yew aaaif2q 0) spunarf apqenoseal sey adlof 2o1jod By Jo JeqUIDIL € AR,

6 s #8651 PV sdog ftod

uonesyRuap] Iof srefnopsed
uae] aq o] asned Jo axey Aew uopes

aofod 3 aorjod jo aS1eys vy JOYO -

¥9 '8 ZE61 3V 201[0d

PV 30 ([)79 9 10 65 '8 ‘b€ 5 I5ureSe souagyo ue suIwod uosisd € aIoym

SHEIMOL NO SLIWI'T
...mu—m_s_oalm QILYIDOSSY

HIMOJ 30 FSIDHTXT 40 SIONVISWNIELD

12V

All




‘TIN

. "IA[DYYPS 94 10U pnom suowwms jo Aem Aq sBurpsacond pue oy
ysureSe 0uagzo UR pairULICS Sey wossad 3y JeY3 BAsi[aq O Spunold a]qeuoseal sey -

1009 5.0 1€ 6 “Y0Z '8 '61 'S ‘8L 8
‘21 3 W91 '8 ‘91 s 1wureBe aouayo ue pannmuios swy uoszad v ey wopndo s Jo s -

_ 30109310 'G5 '8'2€ 596 " ‘L€ 506 S V0T S ‘61 S ‘BL S 415
J@a.a.@a.mmum_..m.mmH.w\mwﬂ.mHE_uMnmoﬁmwcnnm_uE_EEoonoE&zﬁmﬁ:c..

040§ ao1jod g3 jo saquusw Aue arngp

CF 'S P61 PV Mlell

“me| 0y 2uppioade m
Heap aq o3 2onsn] e aopq ajquonavad ©

“dgyef 51 UOTNO £ 120 J0 UY LPIYM SSUPPE P duieu soAr8 1o ‘pasnbar

€9 'S R61 WV

€ 100s se pajsause uosiad aye - UM SSIHDIILIOD JO WUDPIAS IO SaIppe pue aureu aA1d o sjrey uostad v orey s | s103094[07) pur ste[Ea(] PUB-PUCORg
. Y um..n_..__wm aouago Lue papuood sey
‘NN - uosrad Aue yeiy spunoud ajqeucsead uo spadsns 20105 w710 2 Jo Jequew B aIM 8 '8 $R61 1PV saouagyo AtayemBay

“Me[ 0) BuIpsoade piMm I[ESP 3 0F

aasnd & ai0Jaq pasaste uossed axel -

"2AT39JJ 3q 10U PNOM STOUNANS Jo Aem £q uosiad

e 1surede sZnpossard yeyy spunosd siqeucseas uc sassnaq asuapo ve Supelnsaaum

_ awog axijod A jo Jaquiaur & ausfm Jo “Ieo)jo sxrjod e Aq pasanbar waiym

ssaIppe pue sweu a1e3s of Sutsnyal Aq Py 1surBe 20usjo we sifwwoes vostad B asausy

Tk #9061
Y JuswaSeuey sEaIy UonRaRy

‘TN~

"Aep i) UD 21104 JGJ2 0 JOU palliem Usaq SBY oM 1o ep AHps HO JOIjIED INUIA
woy ossad pasuopne Jayio 10 Jajo s07jod e Aq psaowal usaq sey uosiad e ataypy

091’8

AN -

"BATRIYPR 9 J0U PINoM Py 1sureSe
RO UE J0§ suowwns Jo Aem Aq sBupesnoad yey spunocad siqeucsear uo saad)[aq -

I0 1SSANDALIOO JO HHUAPIAS apIaoid 10 ssolppe pue aweu
Pauoo s oy sjrey uossad jeyy pue ssaappe pire aureu s,uosad ¢ pajsenbaa sey -

20V 01 Arenjuos aceyd
2iqnd ¢ vy Bumiaq usaq Apuaoas sey uossed e Jeys spunoud sjqeuocseal ue sIAMRq -

o
10 AT 8 'STL 8 ‘e "9 41T 8 91T "5 1sureSe sauapjo ue Bupnunaod votiad v spuy -

122405 a0170d M} JO JoqUIBT B UM

TET 5 0861 1V Bupiag puw Supey

SHIMOI NO SLINIT
JSHIMOJZ QILVIDOSSY

.hmgom 40O FSI2UIXT 40 STINVISNIIHID

1OV

Al2 -




“me] 0p Sugpaosoe M Heap
aq 03 sonsnl e atogaq vosiad w3 DEL

v Jopun Lnnbuj to uogeuTurexs uoppadsuy e I pazsouuco safoidwa

e 1o Jopadsur o) jeang Lue Fusn opsedsu) Supsisas so Sunnesse ouspisol

30 aoeid 1o auwreu asrey Supes 1o Lddns o3 sanpre jo Sunsuce PV ap Jsumede ouajz0
ue paynmmeo aawy o) popdadens A[qeuosess 5] 10 Suminwwoo punoj sy uosiad @ Ay

9986851 |

10v Aweg pue ey soeidiiom

‘1IN

. JUAWRIYIOD
12351 jo eoeyd ® Jo no sededso uonuUAlap PUSYSIM OF Paouajuas Uosiad ¥ HIUM

9L 'S 061 10V UOHUSIN] puayas

NN -

: -uostad yap 1sureSe sappsyyaul aq pnom m....oEEﬁ pue
urerdwos jo {em £q s3uppoacord pue 33y jsurefe souago ue Jwwod of paydwone sey
10 papnunao> sey uosisd  jeip spunosd ajqeUosEal U saAalaq 120p0 fjod Aty

ore s

“mej o1 Burpiosoe Yim jeop
29 0} HMOD € 510J2q YITMUHO) JELIEM

‘as[ey axe uaAld sienonred spoud sjqeucsear uo gssdsns Jamyo wojjod
aaym 10 ‘sremopted Jo 20uaplaR Jo (ssaappr pue awreu Sugpnpur) uosiad ap Aypuspl

_T'F 'S 0661 PV suodeop

oM paisaLie uoskad e HEL

‘IIN_-

03 pasmbay sseproned aar¥ oy puewsap uodn spey Ajgeuoseaan uosiad € asyps

"67 6 30 g s supeSe papuago sey vosiod v spunosd
agevoseal uo spadsns 100 aofjod ¥ 3JAM 10 OF '8 10 ‘T $ °GE 'S "1E-QT 'S5 '07-E7 88
“1Z-ZL S8 L8 Y4 '8 4G "5 °gF '8 v ¢ '} 9 JsureSe Surpuago puno) s uosiad Lue aayps

‘UN

L ]
. ‘wpuLITRyD
10 13P0 UM J0 [e10 uodn J0 UOTAISIP Umo I8 jsaue Aeur sadyjo aotjod ‘Sunsaw
0 wnpuod Kpspuo usadid o} s os Sunesw gnd v jo sBuypsmoid sqrsip AlMylIm

10 Sugeawn sqnd e jo Fuppjoy suasaxd e uoponAsqo ‘astou Aq uosid Lue dym

uossad youesg

"paureiqo Anjmequn
10 usjoys Suyaq Jo peradsns Jo paurelqe AnyMequn 1o usjoys Funpdue Jeuweur Aue uy

~ Supfeanoo s0 uojssassod natg uy Bujaey Jo paydadsns Ljqevosean s) uosad ue anagpy | -

¥'s

a0uago PARp
10 ywaad 03 sdays Aresssoau e axe],

‘paisaLre uosied Yireag

g Auwe ye Pesaa Jaquyg

*30Ua0 PNS i paussucs Sutaq jo punoy vostad e spadsns A|qeuoseas pue A

" Aue pIeoq Uo palIuNUOS g 0) TNOQE SI 10 Usag S s3uajjo Aqepu; Aue ey 1edsns

& 5 1661 BV
SRURYQ) JARQ pue Surures speides

‘[N

a3 asned sey “aojod Jo Jopadsur ue £q Supum w pesuoyine ‘Jeoyjo sotjed Aue alaypm

PV jo LHuoyne
zepun Jo1g50 afjod 7 Aq 08 op o) pajsanbal usym ssappe pue aured Jo SSARIALIOD
30 20uapiAa 3praosd OF 10 SSAIPPE Put SWIRM AEIE OF S]5eY JO sasnyad uoskad B aragpy

ETL 61661 PV
(sAemiey) aampongseyu] podsuel]

S3IMOd NO SLINT'T
..mmmb_—om JILVIDOSSY

10V

FIMOJ JO FSIDUAXT 0 STINVISNNIATD

A13




‘uonanp yism Adwoa

0) auniej jo axuago Supiruwias
$0 spunosd sqeuosear uo papxadsns
30 Sugnuiues punoy uossd wainy

-faradoad oy s8ewep 10 Amluy
SROUDS J0 Yjesp asned o Ayif st Aidwoo o sunfyey 1o Jopedsuy gy oy sreadde
3 pue Joyadsuy ue Aq uead vopdanp rymep v i Ajduros oy sjreg uoszad e asagp

P00 9 °

SYIMOJ NO SLINIT
/SHEIMOd QILVIDOSSY

HIMOL 0 FSIHEIXT JO STINVISNNIILD

1OV

A4




A1lb

12pIo

a010jus 0] Atessadou Ajqeuoseal s] se 80J0] YINS I8 - ‘AJLoIne [epsnpul
. ue jo sBurpessosd sidnusiut Jo sopnp Jo smod
Bupns 8 30 aspae ur 1ensidal Jo sjensidew ‘soUolss|UIOD gl s
Auoyane Emsnpu) 1sgm woly uosssd H]3 spnpxe Ewsnpu; ue Surqusip 10 Sunpnsuy A 0661 1Y suoney
) yuoine |eHisnput Aq 9pew 1opJo ORI - £q vy 1supefe souago e sywuiod uosad e azaupm ~zaoygo aorod Auy Telsnpuy
uMmoID) G J0 Jleyaq uo padnaoo
Ayymepum sem Qopgm puel 2 jo uossessed axeL, - ‘Joazayy wed 10 -possaIppe
BAIY JUAWRIRUT 15910, 10 dalosay Iaquil] 18330 51 a20)330 350407 € jo jupedwas
puE] ) Woy ayerg Aue jo uonednooo [nysmepun Ul 5] ponsst uo saonsnl £q panss] JURLEM WoYMm [T

81 jrelrem wogm Jo padsaz un vossod v asaga 03 *e0a0§ a1jod s Jo Jequawt Auy | 66T PV Anseiog

panss] ST JueLiesm woygm jo podsel 1t tosiad 3a0uRY

“punoy os uostad e jUeLIEM INOIRIM J82LIY - :
. -surzedewm 1o Liooe; pasusoy 10 .

“payenyss st NS assgsm aoefd o Alogoeg aupzeSew yuauntzaod e wodn sessedson ssimiayio i : 9g s 7861
30 surzeSew agg wouy vostod A1 240UWaL RIMIOS - Jo uorssiuitad noyiem siagua uostad v ara - zeongo anjod Auy 1y saaysordxg

“popnxa uosiad o3 uoRoAP Jo OMOU AN -

-ouzses Sujrepra woy uostad paymads . ¥6 ‘5 7861
¥ 9pnpXo 0f SunuM Ut ssumo ouIsed e Bl -| "sourses Bupaua woy suosiad paypads spnpxo oL 3110 JO RUOISSIUICD) § 19V [OQI0Y) OWSED)
~uosad Suracuar jo ssodmd )
233 10§ A1essanau A[qeuoseal 5| se adlof ons 28N -
BT -ampngs 10 Supfng pns wog uossd | Hpopny [ese] © jJo 120150 Uk pre
woy uosiad € Buraouios jo ssodind soy spues 1 pPym Aue aaowisl oF juatpadxe Jo Kivssvau sty pue | 0 paf[ed Uagm 10 LIoyIny [ed0] ¥ ms
uodn pare) s pire arnjongs Jso Suipiing uoda oy - paysijowap aq 03 8{ amyanns so Surpring sssypm | Jo isanbaa sy uo Supoe Jaopyo oN0d | SAELRY Suiping
S3IMOd SANNOYD ANV 3S0duNd JISIHOHINY SNOSHAd 12V

SNOSHAd FIAOWSY ‘s1DV1d HAVTT OL SNOSYAd LOTIIA OL SYIMOJ SHADLLIO AOIT0d

6 T14VI




*as{e)

51 waAlS ssarppe pue sweu je) SpUnoid ofqrucseM
uo 515ad sTs Ja0YJ0 Ji JOBMBLE SSIUMIVIIN0 JO ASUIPIAT
pue Sunaua-a1 jo spunois ajqeuosears uo paysedsns
10 Supreua-a1 uossad e jo ssarppe pue sweu aambsy

“JOPIO UM BIUEPI0IDE
U SASYST 3O PURT UMOI ulol) suosiad asowry

: “IOPIC UHM TEPI0d0R
E\Euoﬂcﬂgﬁugy:gg

: “1s218quy S1qnd
0] JSIFAPE 5 10 Aloyes Jo yifesy dnqnd o3 Jsi e 1o
souesinu € ‘soead A Jo Yoraaq v asnEd 01 AR 81
Ajquiasse a1 123 spunold apqrUosER U0 S9AIfq

LS MM “‘doasanfl aq 0f Afmymef Supuep ISR Y

"JAISTUL you suosisd asow 1o sanp jo aazssal Jo pue | jo 15enbel ayy uo ‘Tedoissnowo;) a0
WIOJ WORDAISP B} Ul paureuos sfuny e ol - MO WAL SAOUEAT o) 30 uodn Lo ywwasid o] A Aq PRrRUTWIOU 2130Y§0 35T[0] Vee's

2010
aa1jod auy Jo sequisw fayio Aue pie A3 10§ €D -

NeLEM Jo siuawainbal yum Aiduos WMOTT) WIOY Pl

0 J9PIO UT ATessacau A[qeuosesd 5 e 3040 Yons sy - pue| jo sanuLiad Jo sasusor| ‘eesss]

_ ¥ 10 PV JIPUN KO0 pasHopne

“S133g32 pue spood aeq : ) J0 JOUOISSTUNIO) B Jo uopesdde

yitm Jouzofor ‘wossad yug) ySnonp Suunep suosiad "BAIBSAI 1O PEOI ¥ JO pUE] al uo ‘panssi 51 NeNsISewr
[Ie pue jueLresm ay) uf pawreu yosiad sy asoway - | umorD jo uonednode mymequn ur s uosiad e aEYM JO WIBLIM WOLM 0} JA0T)0 8)[OF £/

a0y
2f10d 23 Jo Pquizm Ao Aue pie sy 10§ [le) -

: BAISII 10 POt

JueiEM Jo Auewasnbal qum Ajdwoos © ‘pueT umory) JsureSe ssedsan 1og

0} J9pIo ) ATessacau A[qeUcsEal 5] 98 aI0) Yons as[] vosid € jsufede py Jopun vonIAGGO

. eadesaljopeole ]  ® s AunsITeur aleym ponsst aq
‘RI3yye PUE S5pood Jayl PuE 8y J0 Wiy y3nony Jo ‘pue] umar) ysurele ssedsan agf 10Y Japun pomjua | ARuI jueltesy papanip s} sjensifew TLE'E
Jopun 3upwrep suosixd e pue JOpURL0 AR drOISY - $1 UoUdTAUC: e woym Jsurede uostad e azayp JO JBIIEM WOYM 0) IO Df|0] 7961 Y pue]

SEIMOI SANNOAD ONV H5044Nd _ QIASTHOH1INY mZOmMmm | 1OV _

Ale




-Aressaau se s1aplo ‘seuSis ‘suonda1p ‘peor

Aue J33us 0] JNOYE 10 UO SUTET} PUe SUreqn ‘sjeutjue ‘peo1 Aue 9¢’s
‘sapangaa vodn spusssed ue Jo sisapp eaad o1 -{ uo syyen Jo uonenBal sandayys pue ajes mojje oL saipo sfjod Auy 6h6L 10V dgjerL |
uaALl ueeq weY suosiad Jo uoisnXe
Joj uoTIaRp B YoM Jo 12adsas uy aceid v uy
punoy s oM JO ‘FENIVA 0 UORIMIP & im Ajduwoo
104 530p oYM uesIad # PIAOURI 3 0) ISNRD JOVAOWY - 6Z 'S S61
Py uonezjuedicy
- -aaefd Aue "ay1 uewng jo uopeasesaad aus Joj Aressasau suogerado 1aisesip I9)5es)(]
woaj suoskad Jo uolsN X pur uopendvas o A -| st uorde yans yp vonurdo 2 Jo st Jeogyo asolAa | -IeguneD Ul paaoaut Jeoygo aofjod v NG ANBG
191 "8 repun Sumuresm Sunaracar
J0)J¢ BNUISA SIR1UR OUM JO [EADWA JO ABp UO anuas
S SI93U-01 oM OsIad B JURLIEM NOUIIM J50IY - 32 Suppeunjooq uo amuaa Jupes e jo joraod .
-1 Buplured aq o) soppiuoo Aq spunosd sjqevose ue Bupaey sopnowos sy jo ysenba 091 'S OR6L PV
arres woy uosiad asowray  -[  paaaraq s1 oym ‘parsanbau s uosiad wasowazo] 10 aa10j astjod A jo Jaquiaw v | Suniag pue Suney | -
suosiad aaourar 0] A1Pssa00U SE AI0J A[qPNOSEAL I5) -
‘uaaid
uoaq S8y VTP Yotgm Jo 1adsar up sesjwasd
Aure U 10 U pumoj §1 10 JA1u3 o sd W ‘SIS oYM
uosied Aur 10 ajendeaa oy uondenp pwm Ajdwos 100 )
530p oM tossad AlTe PpaAOUTal 3G OF INEI MO JA0WFY - *SUORANTSUT I IO S
: ‘a0qeuypro-07y puspouy | uo Supow adsoy sofed a Jo Jaquusur 839961
saspuwasd Aue Sunoy 20 J07EUTPIO-0) JUSPPUT jO suopongsut ] I10 AU pue Joreuipio-o) Wpuf | 1wy uoneamsalg
wzog) suostad e Jo UOISHIIN AT UONENIeAD 190IK] - . {dwoo o pasnbar are suonoe assgm Buno® “Jojeuipic-o7 JuapRU] 3yl Aareg ongng
mmmzcm SANNOYD ANV wm.umu__..nlm | QIAsIICHINY mzowmm | LOY _

A17




-ag|e}
aye UsAl3 ssarppe puv aureu Jey) yoadsns 03 spumoas sygeuoseal
Fiuaalf SSAIpPE PUE SWEL JO SSANDIOLION JO BSPIAS PURUI(]

"SSAIPPE PUE SUEU PUeWa(y

‘IS[SSE [IM

uoneuLIoju; e spunotd a[qeiroseal Uo soasfjeq pUe PAITLIIc)
8q 01 INoqe ST 10 U9aq SUY oV IsTede sousyo ue JaIaYM YsqRse
o) suoneSnsaauy Bupfew 120 10y sureSe 2DUSHO Ue JLIWoS 0
noge Sureq 10 panyuwrwod Suraey jo vostad Aue spxedsns Aqeuosea:
Jo Bumnuuroy uosiad Awe spuy aeargo axyjod Aue arym

9€ "8 1861 PV sIMER]

L]

‘a5|ej ade szejriopaed Lue 1e1p spunoud siqeuosear
uo gaadsns 13010 1jed Jf sseldaLioo Jo anapla jsenbay

Yiljq jo aep pue .mwavvu PUE SUIEU [|Ty 313 0F vosiad 1sanbay

uoarad fine
0 .._onmm: Ut 2y 1 Japun saunp Jo w3iepsp 1o slamod Lue jo
5 I9XD L UIfM Vopseuuod ut Sunoe st 13010 aijod Aue ataqpy

LI0L'S
1661 PV sunpep Suuen

: "PRRULPE puB pajedo] Ajipesl oq @
vostad jep 21qEua [IIM S949)jeq Ajqevosear 1eogjo st sremonsed
2310 \[ons pue ‘as[ej ale usad suemnopsed sioedsns Ajqeuoseat
azsym ‘srepnopred yons Jo sSHNIRLI02 JO 20uapIAd aanbay

" yiq go aoepd pue sep annbay - "aauagjo a4 2ieSnsasur oy wny 3sisse 0) Jopio uy wostad e Jnoqe
uoREwLIe] MOuy 0} sanbar djqedosear pue PAIUIIOS usaq
‘ssuppe pue swreu arnbay - | sey souaggo [T 34 ¢ e siwedsns Ajqeuosear 1aotpo aatjod aragm TT 'S 9961 12V asnsypy £y

~as(ej st wonndo sJeoyjo
UT YIYM SS2IppE pue sureu e s9A13 10 pannbar uaym ssarppe
pue suren o138 03 spref ogm uosiad e WELTEM INOWPIM 152V

*a5[ey A UaA13 SSAIPPE PUE dWiey jeyy spunasd pqeuosear
1o 5173dSNS J1 SS3IPPE PATE AUIEL JO SSADBLIOD JO BdUPLAD alnbay

“(RAq JO A}EP puE SsaIppe pue swey alnbay

BV Japum sepnp jo a8mmpsip 10 stamod
JO 919X 1M UORI9UIOD Ut “9az0g sotjod sy Jo Jaquisut Aoy

F11°SZ861 PY [oU0D ainjses

“as[e) ﬂ_._mo_to 30 uoruide up Yojym s0uSpPIAS 10 SSUPPR puE
swreu saald 10 paumbal Usym ssaImoALIos JO SoUBPIAE 10 SSIPPE
pue aweu aA[3 0 s|ref oYM uosIad v preLIEm INOWRIM 1531

‘as]ey are usAld ssatppe pue swres yey3 esoddns o) spunosd
IEUOSER J] SENPPE PUE JUIRY JO SSAKIALION J¢ 30UapLaa annbay

"ssaIppe pue aureu axmnbay

. 'PSHIUNLO? Usd(] $EY 12V JOPUN 33U e

Japeum ysiqese o3 suenednssaur Bupjew st Jo Py oy} jsureSe
oo ue papmwues Sunaey jo uostad Aue spoadsns Ljqenoseas
10 Sugyunuoed uostad Aue spuy seoiygo sorjod Aure a1 M

: VoL '8
mmatﬁo_asoi%Ea«

SHAMOJ QI1VIDOSSY

ASI2VIXT 1O SHOINVISWNOEID

LoV

SSHAQAV ANV JWVN ONVIWEJ O SYIMOd (SHIOLHO ADTT0d

ILI1dvL

-]
—
«<




“20yyjo wjjod Aq puewsp e 0 ssuodsa

1} ssaUppE pue Suie ann a3ws o) Juj[res 1o Susnyar Aq Py
ysureSe 30uayJ0 Ue SHUNI0O OUMm uostad  JUBLieM INOIM IS0y -
- ‘Buyppng jo sucuﬂm.ﬁ 1o ut Sumq Joy wosess §uosed annbay -

“S301ppe pue swrey Jo sxuspias wibsy -

SZ 'S LRl PV

Afunoag sanpsjorg sSurppmg

‘ssaIppe pue surea ambay - *Suppng,, Aue uj s uossad € aIAUM PG PUE SUIN0T) MET]
*SS3IppE pUE Jured
as[e] 2 saA18 OUM 10 SSHNDALICO JO sauapas aplaoad Jo ssaappe
. puU® awvu 23S 01 S{IeJ oym ucsiad ¥ JueLiem INOIIM ISATY -
*as[e} are usald ssauppe pue sWEU AN JEY *paacwIaI
spunoxd sjqeuoseal uo spadsns Jj ssoupaics Jo sxsplasannbay -]  usaq aaey A Yorpm wWoly salesar 1o pue] umor) Suuayus-sa jo
ucalad Aue spadsns A|qeucsea Jo spuny Jaispurgy ;s jo 3sanbaa ;gy
ssasppe pue sweu annbay -] uo ‘IBUoiSSIWIWOT) 301[0d M Aq peteujwou seage sojjod B aTagm VELE S
.m%.o._vvm pue

suna aspe) saa18 oYM JO SSIUPALINS JO aouspLAz axnpold 1o ssaappe
pie e HEYS 0] SaEngal oM Uos1ad e JeLTEM INCURIM 158U, -

WBA(S SSIPPE PUR AWIRU JO SSOUIIOLI JO 0UIPIAS b -

- *s5a1ppe pue aureu 2ambsy -

*PARIRP 1 JOPIO SISINTIAL Wom 0 Bossod ol PRNSGO

Aew spunodd ajqeuceeal uo sasaifaq 10 Sumonnsqo uosiad B spuy
‘{2AIaSa1 10 PROL B ‘PUET UAMOID MIOY 913 jemaacudu ‘ampnns
JO [PAQUIRE A} J0J) PSP 81 ISISTUTIAL 843 JO JopIO U WoyM
o} uostad ® jo soueisisse A3 0) PafE JeoUI0 wojl0d B AIAYM

€€ 'S T PV puE]

: soed yons ye Suraq 10§ suosea
pue ‘uostad yons jo apoqe jo oepd pue uonedinoo suteu annbay

UOPIIS IDPUN PONSS] JURIEM Jo fuopne

[ rapun vﬂﬂcm uoﬂm e ye wossed Lue spuy Jeaiypo sorpod Aue sy

VaIL's

'08 Op 0} paunbal uIgm apaqe Jo aoed pue suru
I3V 10 SIY 21E]S 0} SITMJAT OYM Uostad B JURLIEM INOIIM 52V -

*spoqe jo aovid pue swed annbay -

1y jo suopsiacsd jo Ave
Jo yoealq € Sumiurwos uossad Lue spuy Jsoyjo axijod € ateg

891 'S LE61 PV WiEaH

o5} 5t 320130 jo uopdo
¥] M ssaappe pue awen saard 1o parmnbar usym ssaappe
pue aureu aA[2 of sjie) ogm uosiad © Jueiiem JNOYIM JSOUY -

“plaod g s

mzm.e—om QILVIDOSSY

HSI2¥IXT 30 STONVLSWAIHID

1OV

A1l9




*as[e}
are uaAld ssaippe pure awreu ) yadsns o) spumoss sjqeuoseal
STV J30LO JI SSAPPE PUR AU JO SSHTIAIO0 JO UIPAd aapnboy

"ssaJppe pue aureu annbay

© PERNRLIVION 39 03 INOGE § JO Uaq

gey PV 1surSe aouayjo ue JBFeYMm Ysi[qeisa o) suoneSnssaur
Bup{rw 51 40 oy surede axuagio Ue oo of Joqe Suraq Jo
panpuwos Suwey jo uosiad Lue spadsns Ajqeuosead to Sumpowos
wosiad Aire spiny avsof 2oij0d ayj Jo sequiew Auv s1em

ClL s 9861

PY UonIRAIISIT AlaJeg Sljand

: -asqe} 51 waAd Jejnonsed Aue ey
m_.EEzma_ngﬁnﬁﬁoﬁam__ﬂu_ﬁﬁumhoauo%:@v?oES@@M

*ss31ppE pue awreu anbay

Py Jopun sramod Jo 35PIXe U] uosiad € siseL

40 351552 |[}M UOTIEULIOJN] Je1j) SPAINOLS 9|quuoseal uo soadlfaq pue
PORTUIUIOY 3¢ 0F INOGE §1 JO Usa] SEY 20UIJ0 UT INPAIM YS||qese
o3 suoneduseaul Supjew st 10 1y sureSe aouajyo uE JrunTod

o3 noqe Suraq Jo perurmieo Surawy jo vosied e spedsns Alqeuoseas
10 Sumypunucs uosiad v spuy atog a1jod G) Jo qUIBUL B Al

01 s $g61 Wy sfog myjod

‘as[E}
_ spuomdo 842210 UT YoM SS3JppE pue awrew saald 1o ssarppe
pue aweu aa1d 07 srey oym uoszad € JUBLIEM INCUTIM JSALIY

“a5fe) a8 UsALD ssaappe pue awed jey padsns
o spunosd a|qeuostal Fey J] S5AUIALIOD mo acuapraa axnbayyg

wﬂavvs U sweu puewa(]

-suoneSnsauy uy JS1SSY (1M VOHRUMOIT o} je spunoid
BEUCTEL UO S2ARI[Rq PUE PAUNILICY 3q 0} JNOGE §T IO US3]

sey 1Y ysurede sousyo UE JARAYM YSIIqR)sd 0) suoneSnsaanr
Supyewr s1 10 oy J5ulede souago e oo o Inoqe Sureq Jo
pannuwos Suraey jo uossad Lue spadsns Ajqeuoses: so Sumnowos
voseed Aue spury sotoy astjod a1 jo Toquiawr A aSoUMM

8F 'S $861 12V SIjouqumeg

-

‘ssappe pue
dwey 1081102 a1e)s OF pafre; sey uossad ay) sradsns Ajqeuosea
J301JJ0 J1 “PaYsSI[qrISe ale a0uspIsal jo 20uld [ensn pue Lpuapt

IRUN 2I0U3 Jay JO WITY UElsp pare uopess dofjod € 0y vossad exyeg

‘uaal® 1 UOTDANIP gL 8

wostad € 01 12y jo
£¢ 's Japun uondanp e saald eoJoy acnod ayy Jo Tequiawy Aue ataqm

6¢'s
8261 PV JUsw1Eqy 310N

woym 0} uostad 1 Jo aouapysal Jo aoepd fensn pue auwreu amboy

‘SEIPPE PUR JUREU 121100

2135 0} SOSTYOI JO STIE] Olm UoIad B JuBMEM INOIIM ISBITY -

PYIo m@mo&-&
J0J Spew BRIBUIPIO _GE.EU 10 1y jsupede axuayo U Junneo
© o) Inaqe 51 20 BupnuIuies st ApanIwes seiy uostad ey spuncd

8¢ "8 1861 PV ([je 1eang

"SSIppe e atea D._m-._.g - a|qeuostad uo SIAD[A] 20 UU:O& Y JO JaquUaU E SIJAA .—uﬁ@&w aﬁ@ﬁE@b@U [eor]
"SSAIPPE PUE JUY POLI00 . Py joasodind
2)EyS 0] FaSNyal IO S[IE] oym ucsiad B JUELIEM JNOIIM ISILTY - 10 apEI B0UWRITPIO [IXUN07) 10 DY 15urede s0usyjo Ue JAUWwa
. oq jnoqe 5130 Bemrunuos s1 10 pepnuuo sey uostad  je spunord 1¥ S ¥861 PV (e
*$S3IppE pue awed anbxyy - 3[qEUOSEaS U0 $2AT|a 3040j aojjod B jo sequiaw € axayp) | wmolEUR]D) IIRMALIZACY) [ED0]
SHIMOJ TALVIDOSSY 10V 1

F51D mmxm 10 SAINY.LSWNIAID

A 20




*as{e)
ale POYE SSMPPR Pue Jwred jey] spunod AjqRUOSEIR U SANRY
J0]O J1 SSIPPE PUE JUTEU JO STIIPALIOD JO SIRplas by -

‘shem|rey

 pURISUSINT JO [OAT00 JIPUN PUR] U0 1Y surele sousyo ue
IO 0] JNOGE 5110 PRPwioD sey uosmad A spumord sjqeuosear

£1°4 '3 1661 1Y (slemprey)

ss24ppe pue sweu annbay -] uo sasartaq so Sumpurincs uosiad Lue spuiy saogyo aofod  sI A ampnnsegu] wodsuesy,
i *asTey ade usald
ssalppe pue aweu ey padsns 0y spuncd sjqeuosess sey Jeoygo
a1 s5aIppR puv SUIRU JO SSNGIALICO JO 2dUsplas aambay - )
. Py Jo sasodind 1o Aressaoon are ssappe pue sureu
'ssappe pue awen by -4 ieq vopndo sy jo st 4o vopewot a2 oy 9[qe #q Aew JusppoE
. - | ue jo suss ye Juasasd uosiad & yeyy uopndo 33 Jo 5110 papTwILOY
Y Japun ponss| aousoy] Ave sonporg - U39q SEY BDUAJJO UE JN[AYM UsiqeIse 0) seranbur Suryenr st 10
. PV 1sutede axiiopo ur peRiunnoe sy uosiad ¥ spadsns Ajqevosess
‘rewue 1o urex) “spwgaa doys oy uostad aumbay - 30 Supipuurod uostad Aue spay 1010 3 sofjod Aue ataymm 6€ S 6P61 10V dIyRIl

+asTe} aae uonndo sze0yjo
U YPRIM SSAIppe pUE swred s3A18 10 pannbat Usm sseuipaLIoe
30 S0UAPLAS SO sSSP PR pue S 9a1F 03 STHRY oym uosssd B jsarry - -

-as|ey ate uaal? sseappe pue duteu Jap) sasifaq o)
spunod s|qeucsead sEY] SHJJO J} SSAUIIALIOD JO SNIOPTAD pUBIR] -

"SSAIpPE pUE WU puBw(] -

ISIESE [fIm

uoQRULIC)U) el SPUnOIS 3|qEUOSEaT UO $9A3N3q PR PORILILIc
2q 03 INOGE s{ JO Usaq SE PV Jsujede ouslo we JsyaYM YSI[qEIS?
o3 suopESpssaus Jupjeus st io Py 1suede ssusyo Aue punuco o)
noqe Sujaq Jo pagpunuos Suraey yo vosiad Aue spadens Ljqruosess
10 Sumnunuered uostad Lwre spuy 1adio sotjod Aur aspy

56 s 4961 PV stoajen |
puE sIa[eagy puey-puoag |

& &

(22 °9)
$Salppe pUR JUIERI JO muﬁ!huahsmoaosﬁ?o 10 SS0IPPE pue aureu
waues apraord of sjrey oym wossd e jueLIEM INOWIM JsaITY -

. “ag[ey
axe uaald ssaIppe pae sur Jaf; spunoad aqeuosear uo spadsns
JIOLYO 2IANM SSAIPPE PUE SWEY JO SSIUNSALIOD JO souspiaa aubay -

Py Jepun samod e jo aspaexe Uy uosiad e ssaure 1o v jo sesodand
1oy paambal a1e scalppe puk swen Jaf) voldo s jo st Jo sousyo
we Sunyrenaoo Jo papadsns Jo Sugurwos uostad £ jo Luedwos

up uosiad ¥ spuy 2o pelTIIIIG B3aq SE SIUILJ0 Ue JHfiogm
ystjqeise 01 sopnbi Supfeur st 4o 12y 1supeSe sduago ue Junnes

o1 1noqe Buraq Jo pannrwes Suiaey jo uostad e gaadans Ajqeuosear £€T S
*ssaappe pue sweu armbay - 1o Sunruruied uossad Aue spay seowgo ajod Awesym | o861 v Sumisg pue Supey

-asqey 51 uopdo sta0ygo

Uf YNy SS9IPPE puE aured e saAid oym Jo pasmnboel UM ssaIppe
pue swey aai3 o) spey oym uostad e yuerrem oM Iy - PO ZI S

SIIMOd QILVIDOSSY

ISIDHIXT 40 STONVLISNNAID

A2l




‘#sjej are uaatd szemopred sy yeyy yoadsns oy spunod

S[qBUOSEA] SEI JIIHJO A} J1 SSHUIIAI0D JO ddUeplas annboy -

'ssadppe pue aured Surpnpuy

Py A surede pudjo
ue oo 0f jnoqe Supq Jo paprwoco Supaey jo uosd ¥ spodsns

‘vosiod o) Afpuapy o sannbar Jaoiyjo se stepnopred gons puewsq - | Ajqeuosear Jo Suminnuos uestad Aue spuy sasigo srod e aseym 1'ps om.mﬁ Py suodeasy
-os[e}
dle poEls SSAIPPE PUe AUty 3] SPUNOE S[qruOSEal U0 S2ADI]
J901JO J1 SSDUPPE PUE DUSEL JO SSHIDILION JO INIPIAd autnbay -
1€ s 1surele 20uap0 U penjunuod sey uosiad v spadsns 1€ "$ L1651 WV 520Uy
*ssaippe puesweu annbay -] Ajqeuoseas 1o Sumnnares uostad e spuy sotgo srpod vz | 1apo pue Suneren sresSep
. -8saIppe
PUE ST JO SSHAHIMICO JO 32URPIAR onpoxd 1o SsIppe pue
U 91€)5 O) S[IE] JO SISNIA OUM UOSISd & NRUEM INOIIM IS0V - PGS gL 8
LY

mmm_?—nr% giLvIDOsSY

FSIDUIXH 4O SHINVISANI UL




APPENDIX 8

{Source: . Queensland Police Service submission to the Commission)

TABLE 13.1
Queensland Police Service: Use of Arrest and Summons
1 January to 30 June 1991
Offence Arrested Summorsed % Summonsed

Murder : 23 0 0.0
Attempted Murder 52 0 0.0
Manslaughter ' 6 1 14.2
Driving causing death . 8 -9 52.9
Serious Assault ' 1350 323 19.3
Minor Assault 1198 393 . 24.7
Rape and Attempted Rape 136 1 0.7
Other sexual offences S 933 155 14.2
Armed robbery 85 2 2.2
Steal with violence 68 2 2.8

~ Extortion : 14 0 0.0
Kidnap 93 0 0.0
Break and Enter : 3485 109 3.0
Arson : 53 4 7.0
Property damage 1837 286 134
Vehicle theft ' 1417 87 5.7
Stealing ' 4972 1824 26.8
Fraud . 3400 640 15.8
Other serious : 707 310 30.4
Possession of property 286 40 12.2
Receiving stolen property ' 669 32 4.5
Drug offences ' 7425 82 1.0
Good order offences ' 3303 632 16.0
Resist arrest _ . 1660 23 -1.3
Evade taxi fare © 223 10 43
Evade rail fare 6 4 40.0
Stock offences 9 53 . 85.4
Vagrancy 52 6 10.3
Dangerous Driving 235 69 226
Drink Driving ' 11734 ag2 3.1
Disqualified driving 1193 90 7.0
Interfere with mechanism of 29 6 17.1

motor vehicle

- Miscellaneous 225 67 229

Total 46886 5642 10.7




 APPENDIX 9

EXECUTIVE SUMMARY OF VOLUME I

The primary purpose of Volume I of the Criminal Justice Commission's (hereinafter
referred to as the *Comunission') report on the subject of police powers is to describe
the framework and context within which recommendations contained in subsequent
volumes concerning various aspects of police powers will be made. Volume I also
proposes a scheme for the consolidation of police powers for discussion which, if
implemented, will address a number of the shortcomings of the current system of
police powers.

With this in mind, the chapters in the first volume of thlS report are structured as
follows:

. Chapter One describes the background to and manner of preparation of this
‘report, including previous efforts to review police powers;

. Chapter Two describes the nature of police powers, in terms of their
development and the purposes which such powers serve;

. Chapter Three gives an explanation of concepts and definitions which are
used in the language and affect the content of police powers, in particular,
those of a legal nature;

. Chapter Four examines the relationship between police powers and police
effectiveness;
. Chapter Five considers reviews of police powers and criminal procedure

undertaken in other jurisdictions, including within Australia; and

. Chapter Six provides an explanation of the issues concerning consolidation
and proposes a possible scheme of consolidation of police powers.

Accompanying Volume I is a set of tables which give a comprehensive list of police
powers contained in the statutes of the Queensland Parliament, current as at 1 July
1992. These statutory powers of police are tabulated so as to include the type of
power involved (powers to enter and search premises, to arrest persons, to demand
name and address etc.), the circumstances in which police officers may exercise the
powers, and the persons and things affected by such exercise.
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CHAPTER ONE: THE BACKGROUND TO THIS REPORT

The Commission's report on police powers, consisting of a series of volumes, is the
direct result of the recommendations of the Commission of Inquiry Pursuant to
Orders in Council (hereinafter referred to as the 'Fitzgerald Inquiry’). The
Fitzgerald Inquiry recommended that police powers, as an aspect of criminal law
enforcement, ought to be reviewed for the purposes of reform.

The review undertaken by the Commission is by no means the first in Queensland.
The Committee of Inquiry into the Enforcement of Criminal Law in Queensland
published its findings in 1977, which included numerous recommendations for the
reform of police powers, although few of its recommendations were acted upon at
the time. In 1985, the Inquiry into Sexual Offences Involving Children and Other
Related Matters (Queensland) dealt with various sexual offences and included
recommendations affecting police powers, specifically, the power to take body
samples from suspects. This recommendation was acted upon by the parliament.
However, the review undertaken by this Conunission is the most comprehensive
underiaken in Queensland to date.

The Commission commenced its review of Queensland police powers in November
1990, bearing in mind the specific recommendations of the Fitzgerald Inquiry that
any review of police powers ought to consider the proper and balanced relationship
between individual rights and the public interest as they relate to police powers,
and should be based upon wide research (rather than concentrating upon specific
and narrow issues).

Several distinct research strategies were employed in the production of this volume
and the other volumes of this report which will follow, including:

. a review of the literature on police powers in Australia and other common
law countries;

. an examination of current laws and their operation in other jurisdictions in
Australia and in the United Kingdom, Canada and other countries; -

e the development and publication in September 1991 of an issues paper in
conjunction with the Office of the Minister for Police and Emergency
Services;

. the review and analysis of more than 100 submissions received. from

individuals and interest groups in response to that paper;




* . apublic hearing, conducted on 10 and 11 June 1992, into the issue of police
powers at which concerned persons and organisations could ventilate issues
raised in the submissions concerning police powers;

. a review of police powers conferred under legislation administered by
departments other than the Queensland Police Service and the collection.
and review of information provided by departments concerning the exercise
of such powers by police and departmental officers;

. a collection and review of anecdotal evidence provided by police officers in
various districts throughout Queensland of particular cases where it is said
that police investigation of offences has been hampered by a lack of
powers;

* numerous meetings and seminars involving police officers, lawyers,
academics, social workers and researchers; and

. " interviews. with persons who have been charged with criminal offences.

The most compelling fact revealed is the need for far greater research to be
_conducted before meaningful recommendations can be made in relation to a number of
matters affecting police powers. This Commission is of the view that this can be
achieved only by the creation and maintenance of records by police and others
involved in the criminal justice system.

CHAPTER TWO: TH'E NATURE OF POLICE POWERS

This chapter and Chapter Four were adapted from material prepared by Dr David
Dixon, an external consultant to the Commission, who has conducted extensive
research into police powers in England, and more recently, in New South Wales.

The focus of this chapter is not upon specific powers, but upon 'police powers' as a
concept; the relationship between powers and duties of police, the role of powers in
policing practices and the legal concept of police powers in response to concerns
about crime and disorder.

The limitations of the legalistic conceptions of police powers as merely exemptions
from legal liability (for example, an arrest would amount to assault and false
imprisonment if not otherwise authorised) is identified. Matters of social and
political substance, such as what amounis to 'acceptable’ state intervention, find no
‘expression in the legalistic conception. -




The manner in which the legislature and the judiciary have indirectly and
perhaps unintentionally affected the content of police powers is also considered in
this chapter. The legislature has ailowed an incremental and ad hoc accretion of
police powers which has resulted in confusion and anomaly, while the judiciary
has not satisfactorily articulated the principles and policies underlying . the
exercise of police powers, resulting in contradictory case authority and a selective
concern for citizen's rights.

The important point is made in this chapter that it is not possible to neatly
delineate between police powers and police practices which have developed in
jurisdictions based on emergent or common law. What a power means is usually .
defined, at least in part, by how it is used and how it is permitted in practice to be

Judicial decisions may stamp practice with authority or illegitimacy. Likewise,
judicial inaction may effectively increase police powers by failing to impose
sanctions in respect of unauthorised conduct (such as excluding evidence obtained
- illegally). Judges and others within the criminal justice systern also condone legal
fictions about police practices which allow them to become substantially, if not
formally legalised, (e.g. the effect of ‘consent’ of a suspect to police activity). Even
in the absence judicial review, practice, over time, claims its own authority.

The chapter concludes with a discussion of the purpose of police powers; again a
purely legalistic answer is too simplistic. Police powers can be regarded as tools of
‘social discipline and control which, if used excessively, can be dysfunctional or
counter-productive for such purpose. Providing new police powers by legal change
need not necessarily mean extending powers; providing formal legal powers may
authorise less than what previously was common practice, and accordingly reduce
the potential for dysfunctionality.

CHAPTER THREE: CONCEPTS ANb DEFINITIONS

This chapter gives an explanation of frequently occurring concepts and definitions
which are used in the language and affect the content of police powers. These have
largely a legal content, and create distinctions which are easily (and
undetstandably) lost on the layreader. In particular, the concepts and definitions
listed below are discussed in this chapter. '

. 'Suspicion’ and 'Belief
" 'Reasonable’
. ~ 'Consent’ )

. Codes of Practice
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. _ "Reasonable Force'

. Classification of Offences in Queensland
. Remedies for Police Misconduct

In relation to consent, the problem is identified of police seeking the consent of a
suspect to certain police activity, where the police have a coercive power to engage
in that activity. The question is raised as to whether the police continue to use
consent as an alternative to the power; and it is concluded that if policing by
consent is to be endorsed, it must be on the basis that the consent of the suspect be
real and informed, in order for it to be considered as consent. :

In relation to Codes of Practice, the Commission considers it appropriate for
procedures which directly affect the public to be included in Codes of Practice as
also recommended in a number of other jurisdictions. These Codes of Practice should
be public documents having the force of law. At present, much police behaviour is
regulated by the Police Commissioner's General Instructions to police, which may
be changed unilaterally by the Commissioner and which are not widely available.

CHAPTER FOUR: THE EFFECTIVENESS OF POLICE AND POLICE PowERs

This chapter explores the relationship between the powers available to police and
police effectiveness and questions the often made assumption that an in¢rease in
police power will mean a corresponding decrease in crime rates.

A number of factors militate against making such an assumption. It is not possible to
rely upon police records as an accurate measure of actual crime rates; they are at
best an indication of police activity which will not necessarily reflect the crime
rate. In any event, most criminal activity is unaffected by police, either because it
is not reported or is not detected. Further, experiments such as the Kansas City
Preventive Patrol Experiment indicate that the style of policing has no
significantly differential effect on crime or fear of crime or on attitudes towards -

police.

Given the lack of empirical evidence to indicate the relationship between police
powers and levels of crime and the fact that an increase in police powers often
includes as a corollary the reduction of rights of citizens, calls for increased police
powers need to be analysed specifically. The problem which such powers are
intended to redress should be carefully identified and consideration given to how
the power would help to solve it, what alternatives are available, and the costs of
increasing powers. It may be that the costs outweigh the benefits.
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CHAYPTER FIVE: HOW OTHER ]URISDICI'IONS HAVE REVIEWED POLICE
POWERS

Since the 1970s, there has been an increasing concern with the reform of criminal
procedure in common law countries, The Commission has drawn from the extensive
reviews conducted elsewhere in Australia, England, Wales and Canada on police
. powers.

While it is recognised that any scheme which may operate in another jurisdiction
cannot be simply transposed to Queensland, there are lessons to be learned from the
extensive research conducted and the vaned practices introduced in other
jurisdictions.

The Commonwealth of Australia has commissioned reviews of matters related to
criminal procedure, and police powers in particular. Reference is made to the 1975
Australian Law Reform Commission's (hereinafter referred to as the 'ALRC")
report titled Criminal Investigation; and the review underiaken in 1987 by. the
Review Committee of Commonwealth Criminal Law (hereinafter refeired to as the
'Gibbs Committee'), which published a series of discussion papers and interim
reporis before delivering its final report. ‘A number of recommendations malle by
the ALRC were taken up by the Gibbs Committee and the draft legislation
appearing in the earlier report by the ALRC formed the basis of the Crimes
(Investigation of Commonwealth Offences) Amendment Act 1991.

Most of the Australian States and Territories have undertaken reviews of a similar
nature, including Victoria (in particular, the Consultative Committee on Police
Powers of Investigation), New South Wales (the New South Wales Law Reform
Commission, pursuant to a reference in 1982), Tasmania {the Law Reform
Commission of Tasmania in 1988), South Australia (the Criminal Law and Penal
Methods Reform Committee in 1971), Western Australia (the Western Australian
Law Reform Commission over a period of time up to 1992) and the Northern
Territory (the Police Power Review Committee, which published its reports in
1990}.

A comprehensive review of the criminal justice system in England and Wales was
conducted from 1978 to 1981 by the Royal Commission on Criminal Procedure
(hereinafter referred to as the 'Philips Commission’), which reviewed the
criminal process from the start of a police investigation to the trial of the accused.
It was on the basis of the recommendations of the Philips Commission that the
Pohce and Criminal Evidence Act 1984 was ultimately enacted.




The Law Reform Commission of Canada (hereinafter referred to as the ‘LRCC') has
undertaken a progressive review of a range of criminal justice issues over the past 20
years. The recommendations made in the series of reports formed the basis of a
draft consolidated code on criminal procedure prepared by the LRCC and published
in 1991,

No review conducted in Queensland has covered the issue of police powers in as
much depth as many of these reviews. The Commission draws on the material
made available by the research of other jurisdictions in order to present a
comprehensive background to the options for reform in Queensland.

CHAPTER S1x: CONSOLIDATION OF POLICE POWERS

There are at present more than 90 separate enactments of the Queensland
Parliament which confer powers upon police, each having been drafted to confer
powers upon police independently of other enactments. Such an ad hoc approach
has resulted in a lack of uniformity and the creation of anomalies across the various
Acts. Further, it has led to the undesirable situation where it is not possible for
either the police or the public to know the extent of police powers and how and
when they may be exercised. This chapter proposes a general scheme of
consolidation of police powers for public discussion.

Although the benefits of consolidation are clear (including the facilitation of
police training and execution of police duties) there are a number of reservations
concerning consolidation which must be considered. Primary among these concerns is
that an inappropriate scheme of consolidation may permit unnecessary invasions of -
civil liberties, for example, by conferring the same invasive powers in respect of
both serious and minor offences.

The problems of formulating an appropriate scheme of consolidation are
highlighted by the fact that police are conferred with powers not only in a direct
manner (under 'first level’ legislation), but also in an indirect manner (under ‘second
level' legislation). The difference lies in the capacity in which the officer
exercises the power; in the case of second level legislation, the police officer is
acting in some other public capacity. A number of the government departments
which administer such second level legislation were concerned that a scheme of
consolidation which affects powers of poln:e would also detrimentally affect the
powers of departmental officers who also act in these other public capacmes

Powers may be conferred on pohce officers indirectly in a number of circumstances;
where police officers are called to aid other public officers, where they are
empowered to exercise the powers of the public officers, where police officers are
appointed as public officers by virtue of their office, and where police officers are
expressly appointed to some other public office.




The Fitzgerald Inquiry suggested a scheme in which regulatory (as opposed to. -
prohibitive) legislation is administered and enforced by government bodies and
departments other than the Queensland Police Service. Such legislation roughly
correlates with 'second level' legislation. Accordingly, the Commission proposes
that the powers of police who are called to aid public officers should be limited to
the protection of life, health and safety of the public officers and members of the
public, and the protection of their property. Police powers in these circumstances
should not extend to the exercise of the public officer's powers.

There is insufficient data available to make recommendations concerning the other
circumstances in which powers are conferred upon police indirecily, but the
Commission is of the view that a further review of these powers and the powers of
public officers is appropriate.

An ill-considered scheme of consolidation might lead on one hand to the police
having insufficient powers to enable them to fulfil their role according io the
expectations of the public, or on the other hand, to arming the police with powers
which are not justifiable in the circumstances. However, a scheme which
successfully takes account of these reservations may be possible.

The Commission suggests that a consolidation of all police powers into one Act is
neither desirable nor feasible. Rather, the Commission proposes for discussion a
scheme which would be a compromise between a complete consolidation of all
police powers into one piece of legislation and the ad hoc approach which has
. existed to date.

Such a scheme would allow a number of exlstmg prowsxons to be repealed, reducing
the total number of police powers provisions in the various Acts, would provide a
central reference point from which the full extent of police powers may be
ascertained and would provide a procedural code regulatmg the exercise of police
powers, regardless of the source of the power. -

It is suggested that a central polic_e powers Act and supporting legislative
framework might operate in the following way: '

. it would ultimately be expressed to apply to all circumstances in which
police purport o exercise powers, whether in a primary or secondary
capacity;

¢ while it is not possible to bind future parliaments, an attempt should be

made to give a police powers Act paramountcy over existing and future
legislation when interpreting other Acts;

. the police powers Act would have a series of schedules, listing the Acts of
the Queensland Parliament which confer powers on police and which have
not been repealed by the enactment of the consolidated legislation;
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. the police powers Act would provide a procedural code regulating the
manner in which such powers are exercised whatever the source of that
power, although it may not regulate the circumstances in which such
powers arise.

Including schedules of Acts containing police powers in a police powers Act will
require an amendment to these schedules each time parliament passes legislation
conferring further powers upon police. This would specifically highlight the
police powers issue for both parliamentary and public debate.

Such a scheme would not affect the powers exercisable by other public officers, but
would apply to all powers exercisable by police, whether in a primary or secondary
capacity.

Although not achieving the objective of completely centralising the law on police
powers, a scheme of this nature can be tailored such that concerns for civil liberties
and police effectiveness need not be sacrificed in the name of uniformity.




SUMMARY OF RECOMMENDATIONS: VOLUME I

CHAPTER SEVEN: STOP AND SEARCH

7.1 Recommendation - Search of Persons for Weapons and Drugs

The Commission is of the view that the problem of drug detection and the
ease of concealing dangerous drugs on the person justifies the continuation of
the power to search the person for anything that may afford evidence as to
the commission of an offence under the Drugs Misuse Act 1386 in
circumstances where the police officer has reasonable grounds for suspecting
the person of such possession. Similarly the danger posed by unlawful
possession of firearms provides justification for the retention of the power
to search provided for in the Weapons Act 1990. The exercise of these
powers is to be subject to the information-giving and record-keeping
requlrements of Recommendation 11.6.

7.2 Recommendation - Stolen Goods

The Commission is of the view that the anomaly whereby only police
officers of the rank of sergeant or above may exercise a power to search any
person reasonably suspected of being in possession of anything stolen or
reasonably suspected of being stolen or property unlawfully obtained be
removed. It is recommended that the power under the Vagrants, Gaming
and Other Offences Act 1931 be made available to all police officers, subject
to the information-giving and record-keeping requirements of
Recomumnendation 11.6 (infra). ' :

7.3 Recommendation - Specific Powers to Search Persons

The Commission recommends that the specific powers to search the person
contained in:

* - section 106 Casino Conirol Act 1982

. section 235 Racing and Betting Act 1980
. section 131 Health Act 1937
o section 31 Vagrants, Gaming and Other Offences Act 1931

be the subject of further review and that more information be provided in
order to justify their retention. It is recommended that police officers and
departmental officers record the nature and frequency of the use of these
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powers; that the outcome of the exercise of these powers is recorded; and
that submissions be made as to any circumstances that exist in support of
retaining powers. This action is required in order to enable a more informed
decision to be made.

74 Recommendation - Tainted Property

The Commission recommends that the power contained in section 32(1)(a) of
the Crimes (Confiscation of Profits Act) 1989 be retained.

7.5 Recommendation - Emergency Powers to Search Persons

The Commission recommends that the power be available to a police officer

who has reasonable grounds to suspect that a search of a person is necessary -

where the delay occasioned by the need to obtain a warrant is likely to
result in the concealment, loss or destruction of material evidence of the
commission of an indictable offence punishable by a maximum of seven
years imprisonment or more, subject to the information-giving and record-
keeping requirements of Recommendation 11.6 (infra).

7.6 - Recommendation - Power to Stop and Detain

The Commission recommends that there be explicit and consistent
legislative power to stop and detain a suspect but only for so long as is
reasonably necessary to provide information to the suspect as required in
Recommendation 11.6 and to conduct a lawful search. Where the search
must be conducted by a police officer of the same sex (see Recommendation
7.7 and 7.8 infra) the police officer who stopped the suspect must
immediately take steps to arrange for an officer of the same sex to attend at
the scene as soon as is reasonably practicable. Where no officer of the same
sex is available within a time that is reasonable in all the circumstances
the police officer must arrange for another suitable person of the same sex to
attend and assist the police officer. '
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7.7

Recommendation - Extent of Pre-Arrest Search of Person

The Commission recommends the following guidelines and controls apply to
pre-arrest searches of the person:

7.8 -

pre-arrest searches should be conducted with a minimum of
intrusion to individual privacy (governed by what is being
searched for and why);

: searches conducted in the street and other public places should not

require the removal of more than outer clothing such as coats,
jackets, gloves, headgear or footwear;

where, upon removal of outer clothing, the police officer is still

unable to determine whether or not the person is in possession of the
suspected property, a 'frisk’ search of the suspect may be conducted
by-an officer of the same sex as the suspect;

the search should be conducted where detained or elsewhere if this
is reasonably requested by the suspect to avoid embarrassment;

searches of personal property such as bags etc. should be allowed
but only where the relevant suspicion extends to the property; and

the searches be subject to the information-giving and record-

keeping requirements of Recommendation 11.6.

Recommendation - Strip Searches

The Commission recommends that the following guidelines and controls
apply to strip searches of persons prior to arrest:

-sirip searches are only to be conducted as a last resort;

the searches are to be conducted by a police officer of the same sex
as the suspect and no member of the opposite sex is to be present at
or within view of the place where the search is conducted during
the search except at the express request of the suspect. Where a
police officer of the same sex is not available to conduct the strip
search, arrangements should be made for another suitable person of
the same sex to assist the police and conduct the search;

the searches are to be conducted in appropriately private

surroundings;
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. due regard is to be paid to the intrusive nature of these type of
searches and consideration is to be given as to whether the
particular circumstances of the case warrant such an intrusion; and

. the conduct of a strip search is subject to the information-giving and
record-keeping requirements of Recommendation 11.6. -

7.9 Recommendation - Use of Reasonable Force

The Commission recommends that legislation be drafted stating that
reasonable force is only to be used as a last resort where the suspect has
made it clear that he or she will not co-operate with the police officer
conducting the search.

710 Recommendation - Body Cavity Searches Conducted Prior to Arrest

The Commission recommends that section 17 Drugs Misuse Act 1986 be
amended to require that a person consent in writing to the internal or body
cavity search and, if the person does not so consent, the police should seek
the approval of a stipendiary magistrate in a manner similar to that
contained in section 259 Criminal Code. The Commission also believes that
‘the provisions allowing the person to have present where reasonable two
persons of his or her choice (such as a doctor) while the search is being
conducted should be included in section 17 Drugs Misuse Act 1986.

711  Recommendation - Searches of Vehicles for Drugs, Weapons and
Stolen Goods

The Commission recommends that the power to search vehicles without a
warrant be available where a police officer has reasonable grounds to
suspect that:

. a vehicle or anything in it may afford evidence of the commission
of an offence under the Drugs Misuse Act 1986;

. there is in a vehicle or in anything in it a weapon liable to seizure
under the Weapons Act 1990; or

. there is in a vehicle or in anything in the vehicle anything stolen
or reasonably suspected of bemg stolen or otherwise unlawfully
.obtained.
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It also recommends that section 24 of the Vagrants, Gaming and Other
Offences Act 1931 be amended to remove the restriction of the power to
officers of the rank of sergeant or above (see Recommendation 7.2 supra).

The exercise of these powers is subject to the information-giving and record-
keeping requirements of Recommendation 11.6 (infra). -

712 Recommendation - Other Specific Powers to Search Vehicles

The Commission recommends that the review of specific police powers to
search a person (see Recommendation 7.3) should also encompass the
specific powers to stop vehicles and search without a warrant for betting
‘instruments (s. 235 Racing and Betting Act 1980) and animals (s. 679B(1Xb)
Criminal Code). More information is required to justify the retention of
these specific powers and it is recommended that police officers and
departmental staff keep records as to the nature and frequency of the use of
the powers so as to assess the need for them. It is also recommended that
the public officers’ powers contained in Table 3 be included in this record-
keeping exercise and further review.

713  Recommendation - Emergency Power to Search Vehicles

The Commission recommends that the power be available to a police officer
who has reasonable grounds to suspect that a search of a vehicle without a
~ warrant is necessary where the delay occasioned by the need to obtain a
warrant, is likely to result in the concealment, loss or destruction of
material evidence of the commission of an indictable offence punishable by
a maximum of seven years imprisonment or more, subject to the information-
giving and record-keeping requirements of Recommendation 11.6 (infra).

7.14 Recommendation - Searches of Unattended Vehicles

The Commission recommends that police officers be authorised to search
without a warrant an unattended vehicle, whether or not it involves
breaking into the vehicle, only where a police officer has reasonable
grounds to suspect that an explosive substance or the like is contained
therein or where the power in section 25 of the State Counter-Disaster
Organization Act 1975 applies.
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7.15

Recommendation - Roadblocksl

The Commission recommends a power to conduct a roadblock with the
following features:

that it be authorised in writing by a police officer of the rank of
inspector of above except in cases of urgency when it can be
authorised by an officer of any rank provided it is reported to an
inspector or higher as soon as practicable;

that it be penmtted when there are reasonable grounds to suspect
that there is in a particular vehicle or in any vehicle:

* a person whose arrest is sought in connection with an offence -
carrying a maximum term of imprisonment of 14 years or
more;

* a person who has escaped from lawful custody;

* the victim of an abduction;

that a limited power be granted to the Commissioner of Police or
Deputy Commissioner (Operations) to authorise the establishment
of a roadblock in a specified area in which there has been a heavy
incidence of criminal activity which by its seriousness and/or
frequency warrants such an exercise - e.g. where there has been a
spate of car thefts from a suburban shopping centre on Thursday
nights, police could be authorised to set up a roadblock at the exit
of the carpark on a particular Thursday night to spotcheck exiting
motor vehicles,

that the police officer who stops a vehicle at a roadblock be
required to give the reason for the roadblock to the person in charge
of the vehicle prior to taking any further action to search the
vehicle unless there are reasonable grounds to suspect that giving
the reason will prejudice the operahon
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A roadblock may be defined as the detention and if necessary, search of vehicles on a parﬁcu‘la:
road in order to establish whether an offender, victim or evidence of an offence is being
conveyed in the vehicle,




CHAPTER EIGHT: ISSUE OF SEARCH WARRANTS

8.1 Recommendation - Monitoring the Issue of Search Warrants

The Commission recommends that a process be put in place for senior police
to monitor the use of services of justices of the peace who are qualified to
issue warrants so as to ensure that police do not rely inappropriately upor a
particular justice of the peace.

8.2 Recommendation - Who May Issue a Search Warrant

In view of the legislative changes afforded by the Justices of the Peace and .

Commissioners for Declarations Act 1991 the Commission recommends that

the power to issue a search warrant be available to stipendiary

magistrates, justices of the peace (Magistrates Courts) and justices of the
peace (qualified) as those terms are defined in section 1.04 of the Act,
subject to Recommendation 8.12,

8.3 Recommendation - Requirement of 'Suspiéion’ Rather than 'Belief'
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The Commission recommends that the issuing authority must:
*  have reasonable grounds to 'suspect’ that the objects of the search
-are to be found on the premises for which the warrant is sought; and
. have reasonable grounds to "suspect’ that the objects of the search
are connected with an offence which has been, is being, or may be
committed.
84  Recommendation - Issuing Authority to be Notified of Previous
Applications for Search Warrants 364
The Commission recommends that in all applications the issuing authority
‘be informed of any other apphcatlons for warrants, whether successful or
unsuccessful and whether concerning the same circumstances or not, made in
the previous twelve months in respect of the same premises. 2 This
information should be available from the computerised register
2 The Commission recognises that an exception to this rule may have to be made in respect of

premises such as those of major financial institutions upon whose premises numerous search

warrants may be executed.
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recommended in Recommendation 8.6. In.this way, if the premises have
been subject to a series of searches over a period, the issuing authority can
seek from the applicant further information concerning the previous
applications in order to make a decision on the application in the context of
the history of searches of the premises. In circumstances where it is
impracticable to obtain this information the officer should be required to
inform the issuing authority of what steps have been taken to try to obtain
the information and the reason why the information was not available at
the time of making the application. The police officer is to obtain this
information when practicable and inform the issuing authority when the
warrant is returmed.

8.5

Recommendation - Where Initial Application for Wan'ant is
Refused

In order to address the potential problem of ‘forum-shopping’ in
applications for search warrarts the Commission recommends as follows:

8.6

that as a general rule, where an application for a search warrant
has been refused no further application should be made to any
magistrate or authorised justice unless further information has been
obtained;

. that there be an exception to this where the initial refusal is by an

authorised justice (other than a stipendiary magistrate), one
further application may be made to a magistrate without the need
for additional information to be obtained; and _

that in all cases, the applicant should be required to inform the
issuing authority of any previous applications for a warrant
concerning the same circumstances which were refused.

Recommendation - Computer Reglster of Search Warrant
Applications -

In order to fulfil the above recommendations the Commission also

- recommends that a centralised, computerised register be used to record
applications for search warrants and their results, and that police officers
be required to check the computer for information to provide to the issuing
authority upon the application for the warrant. Moreover, wherever
practicable a printout of the results of that search should accompany the
application for the warrant. Access to this register should be limited (see
Recommendation 11.5).
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8.7  Recommendation - Objects of Search

The Commission recommends that an "object of search” should be defined in
similar terms to sections 4 and 5 of the Search Warrants Act 1985 (NSW).
Thus the Commission recommends that a member of the police force be
authorised to apply for a search warrant where there are reasonable
grounds to suspect that there is in or on any premises:

. a thing connected with a particular indictable offence;

. a thing connected with a particular offence under the Drugs Misuse
Act 1986;

. a thing connected with a particular offence under the Weapons Act
1990; .

e athing stolen, or suspected of being stolen or otherwise unlawfully
obtained; :

. a person unlawfully detained.

A thing is connected with a particular offence if it is:

. . a thing with respect to which an offence has been committed;
. a thing that will afford evidence of the commission of the offence;
or

» - a thing that was used, or is intended to be used, for the purpose of
committing the offence.

A reference to an offence is to include a reference to an offence that there are
reasonable grounds to suspect has been or is to be commiitted.

8.8 Recommendation - Description of Objects of Search

The Commission recommends that the objects of search must be described
with as much particularity as possible but accepts that there will be
circumstances where the police will only be able to supply a description of
the kind of things that are suspected of being on the premises.

The Commission also recommends that the description appear on the face of
the warrant.
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8.9 Recommendation - No General Warrants

The Commission recommends against the adoption of general warrants
authorising entry and search of 'any’ premises for the object of search
without having to specify the offence to which the suspicion relates.

8.10 Recommendation - Covert Search Warrants

The Commission recommends that a warrant to covertly enter and search
premises be available in strictly limited circumstances as follows:

. The application must relate to a serious indictable offence.

. The application must be authorised by an officer of the rank of
inspector or above,

. The application must be made to a Supreme Court judge.

. The judge must be satisfied that the grounds indicate circumstances
of such seriousness as to justify the covert execution of a search
warrant. '

. The police officer must report to the judge as soon after the .

execution of the warrant as is reasonably practicable and not later
than 72 hours after execution and the report should include a
written report of the details of its execution.

. The judge is then to provide a direction to the police officer
specifying the details and circumstances of the search of which the
occupier is to be informed in writing and the period of time within
which the occupier must be provided with such information.

. Details of the search are to be recorded on the Search Register as
soon as is practicable but access to those details is to be strictly
limited until the occupier has been provided with the information.

811 Recommendamn Objects to be brought onto prenuses within the
next 72 hours

The Commission recommends that a provision be included to allow police to
apply for a warrant where there are reasonable grounds to suspect that the
objects of search will be on the premises within the next 72 hour period. If
not executed within the 72 hour period a further appllcatlon is to be made,
if necessary, at the end of that period.
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8.12 Recommendation - Telewarrants3

The Commission recommends that only in urgent circumstances or where the
remoteness of the location precludes obtaining a warrant in the ordinary
manner, should a warrant be available by radio, facsimile, telephone or
other means of remote communication.

The Commission recommends that telewarrants should only be available
from stipendiary magistrates and not justices of the peace. The procedure
for the application and granting of telewarrants should follow that
contained in the Drugs Misuse Act 1986 section 18.

The Commission recommends that the maximum period of validity for a
telewarrant be 48 hours. The more limited the period the more it will
discourage use of this facility except in urgent circumstances.

813  Recommendation - Period of Validity of Search Warrants

The Commission recommends that a‘ warrant be valid for a period of seven

days or such other period as specified in the warrant.4 - The Commission
recommends that where a longer period is specified, the issuing authority
be required to be satisfied that the nature of the investigation is such as to
justify the longer period of validity.

'CHAPTER NINE: THE EXECUTION OF SEARCH WARRANTS

9.1 Recommendation - Time of Executing Search Warrant-

The Comunission agrees with the recommendation of the Criminal Code

Review Committee that generally no warrant is to be executed between the -

hours of 10pm and 6am unless specifically authorised by the issuing
authority. However consistently with the aim of clarification the
Comumission recommends that the legislation outline the circumstances in
which the issuing authority may authorise execution outside those hours.
To. this end the Commission recommends the incorporation into legislation
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3 In other legislation these are described as ‘telewarrants’ and “telewarrant’ is defined to include
warrants obtained by telephone, facsimile, and radio.
4 Warrants issued by means of telephone etc. are discussed at p. 385




of the same grounds as those set out in section 19 of the New South Wales
Search Warrants Act 1985, which provide a helpful guide to police and
issuing authorities while allowing some flexibility. Those grounds include,
but are not limited to circumstances where:

(a) the execution of the warrant by day is unlikely to be successful
because, for example, it is issued to search for a thing which is
likely to be on the premises only at night or other relevant
circumstances will only exist at night;

(b)) there is likely to be less risk to the safety of any person lf it is
' executed at night; or

(c) an occupier is likely to be on the premises only at night to allow
entry without the use of force.

With respect to a search for a person unlawfully detained, the Commission

recommends that the fact that the warrant is issued to search for a person is
sufficient grounds for it to be executed at any time of the day or night.

9.2 Recommendation - Who May Execute a Search Warrant

The Commission agrees that the exigencies of criminal investigation
require that warrants may be executed by any police officer as defined in
- section 2.2(2) of the Police Service Administration Act 1990. However, the
Commission recommends that the name of the officer in charge of the
execution be written on the warrant (Recommendation 11.3) and be provided
to the occupier (Recommendation 11.2).

93 . Recommendation - Use of Assistants in Execution of Warrant

The Commission recognises that with the increase in sophistication and
complexity of crimes there will often be a need for police to take other
persons with them when executing a search warrant. However, consistently
with the emphasis upon the need for prior judicial authorisation, the
Commission recommends that the justice must authorise the attendance of a
person acting in good faith and in aid of a police officer. The Commission is
of the view that it may be too restrictive to require a particular person to be
specified in the warrant but it might be better to allow for an authorisation
of a particular class of person such as an accountant. It is recommended that
the person or type of person be particularised with as much detail as
possible, although the circumstances will dictate the extent to which this
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can be done. Where a warrant does not name a particular individual, but
names a class of individuals the Commission recommends that the
legislation require the police to limit the assistants to those that are
believed to be necessary for the successful execution of the warrant.

The Commission recommends that in exceptional circumstances where the
presence of a particular person is necessary but was not foreseen at the time
of applying for the warrant (e.g. a locksmith to open a safe} a police officer
should be authorised to call for that assistance. The use of such assistance
is to be included in the report to the issuing authority.

9.4 Recommendation - Demand for Entry and Use of Reasonable Force to
Enter Premises

The Commission recommends that as a general principle demand is to be
made before force is used to effect entry, Where the circumstances require
that force be used, the Commission recommends that it be "such force as is
reasonably necessary”. The Commission recommends that this requirement
may be waived in the following circumstances:

1) where to make demand before entry is likely to'end\ahger the life or
safety of any person;

2) where to make demand before entry is likely to result in the loss or
destruction of material evidence of an indictable offence; or

3) where the warrant authorises a covert entry and search (see
Recommendation 8.10).

Where entry is made by force, either with or without demand before entry,
the Commission recommends that the police officer is to record the reasons
for this on the back of the warrant and that the details subsequently be
entered on the Search Register (see Recommendations 11.3 and 11.5).

9.5 Recommendation - Identification to Occupier

The Commission believes that wherever practicable the officer in charge
should identify himself or herself to the occupier of premises upon which a
warrant is to be executed. This should occur at the time when a demand for
entry is made, where such a demand is necessary in accordance with
Recommendation 9.4. It should not require the request of the occupier who
may be in a state of surprise or confusion at the encounter with police.
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‘9.6 Recommendation - Details of the Search Warrant to be Provided to
Occupier

The Commission recommends that a copy of the search warrant be provided
to the occupier upon entry to the premises or where the premises are
unoccupied, left in a conspicuous place in the premises subject to
Recommendation 8.10 concerning the covert execution of the warrant (see
also Recommendation 11.2).

9.7 Recommendation - Chance Discovery of Items Not Covered by the
Warrant
The Commission recommends that the police be entitled to seize:

. objects other than those named in the warrant which provide
evidence of the offence contained in the search warrant: and

. objects which provide evidence of an indictable offence not
mentioned in the warrant;

where they discover them in the course of a reasonable search pursuant to
the terms of the original warrant.

9.8  Recommendation - Search of Persons Present During Execution of
Warrant

The Commission recommends that the power be granted to search persons
who are present during the execution of a search warrant in circumstances
where the police officer has reasonable grounds to suspect that the objects
of the search are being carried on or concealed upon the person.

9.9 Recommendation - Entry and Re-enlzy Pursuant to the Warrant

The Commission recommends that legislation specify that the power to
enter authorised by the search warrant includes a power to re-enter any
part of the premises where the re-entry is so associated in time or
circumstance that it may properly be regarded as part of the initial entry
and search authorised by the warrant. - :

418

429

432




CHAPTER TEN: ENTRY AND SEARCH WITHOUT A WARRANT

101 = Recommendation - Entry and Search Without a Warrant to Effect
an Arrest or to Prevent Serious Injury or Damage o

The Commission recommends that legislative effect be given to the common
law power to enter and search without a warrant for the purpose of arrest
where an officer has reasonable grounds to suspect that the person is on the
premises. Except in exigent circumstances, proper announcement is to be
made before entry.

The Commission recommends that the power to enter and search without a
warrant in order fo prevent injury to a person or prevent serious damage to
property be placed on a statutory basis. - : :

With respect to the common law power to enter without a warrant to deal

with or prevent a breach of the peace, the Commission is not satisfied that

there exists a need for a more general power in the criminal law. in view of

the above Recommendations and the specific statutory powers contained in

the Domestic Violence (Family Protection) Act 1989 and the Weapons Act
1990.

102  Recommendation - Entry and Search for Drugs Without Warrant

~ The Commission recommends that the power conferred by section 18(12)
Drugs Misuse Act 1986 to enter premises without a warrant in special or
urgent circumstances to search for evidence of the commission of a drug
offence be retained, including the requirement that a record of such search
be entered in the Search Register (see Recommendation 11.5).

103 Recommendation - Entry and Search for Weapons Without
‘Warrant : g

The Commission recommends that the power conferred by section 4.5 of the
Weapons Act 1990, providing for search for weapons where death or injury
is threatened, be retained.
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10.4 Recommendation - Entry and Search for Tainted Property Without
Warrant

The Commission recommends that the power conferred by section 32 of the
Crimes (Confiscation of Profits) Act 1989 to enter premises without a
warrant and search for tainted property in circumstances of sericusness and
urgency be retained.

10.5 Recommendation - Entry to Premises Without Warrant to Deal
With Domestic Violence

The Commission recommends that the power conferred by section 32 of the _

Domestic Violence (Family Protection) Act 1989 to enter premises without
warrant to deal with domestic violence be retained.

10.6 Recommendation - Entry Without Warrant Where a State of
Disaster has been Declared

The Commission recommends that the power conferred by section 25 of the
State Counter-Disaster Organization Act 1975 to authorise entry without
warrant to deal with a state of disaster be retained. -

10.7 Recommendation - Entry Without Warrant to Preserve Public
Safety

The Commission recommends that the power conferred by section 8 of the
Public Safety Preservation Act 1986 to enter without warrant in an
emergency in order to preserve public safety be retained.

10.8  Recommendation - Entry to Casino Without Warrant

The Commission recommends that the power conferred by section 113 of the
Casino Control Act 1982 authorising police officers to enter public areas of
the Casino and, with the authority of a Casino Control Inspector, fo enter
areas to which the public are denied access be retained.

10.9  Recommendation - Entry to Second-hand Dealers etc. Using Force to
Require Warrant

The Commission recommends that the power to enter the premises of
second-hand dealers and pawnbrokers by force if necessary should be made
the subject of a search warrant.
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10.10 Recommendation - Entry Without Warrant to Prevent Excessive
Noise

The Commission recommends that the power conferred by section 33 of the
Noise Abatement Act 1978 to enter to prevent continuation of "excessive
noise” be retained.

10.11 Recommendation - Entry to Make Enquiries etc. under the Traffic
Act to Require a Warrant :

The Commission recommends that the power conferred by section 43 of the
Traffic Act 1949 to enter premises to make enquiries etc. which a police
officer is authorised to make under the Traffic Act 1949 be reviewed to
determine whether it should be the subject of a search warrant.

10.12 Recommendation - Entry to Make Enqumes into Art Unions, Bingo
- ete. to Require Warrant

The Commission recommends that the power conferred by section 62 of the
Art Unions and Amusements Act 19865 to enter premises to make enquiries
and seize documents etc. concerning art unions, bingo etc. be made the subject
of a monitoring warrant.

10.13 Recomunendation - Entry of Dealers' Premises During Business Hours
Without Warrant

The Commission recommends that the powers contained in:

. Pawnbrokers Act 1984, section 50(1)(b} and (2);

. Second-hand Dealers and Collectors Act 1984, section 57(1}b) and
2}

. Auctioneers and Agents Act 1971, section 56; and

L Weapons Act 1990, section 4.6.

be preserved but be confined to the entry to those premises during business
hours without a warrant.

inspectors who must be officers of the Department.
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Please note that since the commencement of this review, this has been repealed and replaced
by the Art Unions and Public Amusements Act 1992, which restricts the exercise of powers to
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10.14 Recommendation - Emergency Power to Enter and Search Without
Warrant :

The Commission recommends that police be authorised to enter and search
premises without a warrant where a police officer has reasonable grounds
to suspect that material evidence of an offence carrying a maximum penalty
of seven years imprisonment or more is in a place and it will be concealed or
destroyed unless that place is entered and searched irnmediately. This is
to be subject to the information-giving and record-keeping requirements of
Recommendation 11.6 infra. :

CHAPTER ELEVEN: ACCOUNTABILITY FOR SEARCHES:
INFORMATION-GIVING AND RECORD-KEEPING

111  Recommendation - Consultation with Queensland Police Service

The Commission recommends that consultation on these proposals occur
with the Queensland Police Service to ensure that the proposed changes to

police operational procedures and policies are integrated with the:

Commission's recommendations.

112 Recommendation - Copy of the Search Warrant

- The Commission recommends that all search warrants be issued in
duplicate and that a copy of the warrant is to be provided to the occupier
upon entry to the premises or where the premises are unoccupied, left in a
conspicuous place in the premises. This is to be done immediately after the
officer identifies himself or herself and prior to reading out the terms of
the warrant. The occupier's copy should have on its back a summary of the
rights of the occupier and the authority conferred by the warrant. This is
subject to Recommendation 8.10 concerning covert execution of search
warrants,

113 Recommendation - Recording the Result of the Search

The Commission recommends that the result of the execution of the search
warrant be recorded on the back of the police officer's copy of the warrant.
It should include: i

*  thereason for any failure to demand entry and/or the use of force to
effect entry;
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. any injury or damage which occurred or allegedly occurred at the

time of executing the warrang;
. the date, time and place of the search; and
. the name, rank and station of the officer in charge of the search.

The Comumission recommends that where property is seized a list of
property seized is to be given to the occupier prior to leaving the premises
or, where the premises are unoccupied, left in a conspicuous place, subject to
Recommendation 8.10 concerning covert execution of search warrants.
Where the volume of material or other circumstances surrounding the
seizure make it impracticable to complete the list of property taken at the
scene this is to be noted and a list of properiy is to be provided to the
occupier as soon as is reasonably practicable thereafter.

114  Recommendation - Report to fssuing ‘Authority

The Commission recommends that the police officer in charge of the
execution of a warrant should report the outcome to the issuing authority
within 10 days of the execution or expiry of the search warrant (within 72
hours in the case of a warrant for a covert search, see Recommendation
8.10). Where property has been seized the issuing authority is to make an
order as to where the property is to be held.

115 Recommendation - Computerised Search Register

The Commission recommends that a central computerised register be created

into which details of all applications for search warrants and all searches
including the result of the search must be entered as soon as is reasonably

practicable after completion of the search. Any order made by the issuing

authority with respect to the custody of seized property should also be
entered onto the register. The computerised system should be designed so
that all searches are logged and the log cannot be altered. Generally only
police should have access to the database with access to various sections of
the system regulated through individual identity numbers. Access to
details of covert searches is subject to Recommendation 8.10.

The Commission also recommends that provision be made to enable the
person searched or his or her legal representative to obtain a printout of the
information pertaining to the search.

The Commission also recommends that a formal request should be made to
other agencies or bodies who are likely to execute warrants in Queensland
to participate in this system e.g. the National Crime Authority and the
Australian Federal Police. :
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11.6  Recommendation - Record-keeping Requirements for Searches
Without Warrant '

The Commission recommends that where a person, vehicle or premises is to
be searched without a warrant, the officer is to inform the suspect of his or
her intention to conduct a search of the person, vehicle or premises and
inform him or her of the reason for the detention and search. The officer

should identify himself or herself and if not in uniform, provide proof that -
he or she is a police officer. On completion of the search the officer should

also inform the person that details of the search will be entered on the
Search Register at the officer's station and the person or his or her legal
representative will be entitled to access to that information.

The Commission recommends that where property is seized the police '

officer should provide the person with a list of the property. Where the
volume of material or the circumstances surrounding the seizure make it
impracticable to complete the list of property taken at the scene, this is to
be noted and a list is to be provided as soon as is reasonably practicable.

The Commission recommends that details of all searches conducted without

watrant be recorded in the police officer's official notebook or in some other

appropriate manner as soon as is practicable.

The Commission further recommends that details, incduding the reason for
the search and the list of property seized (if any) be entered onto the
computerised Search Register as soon as is reasonably practicable.

The Commission recommends that further consideration be given to the
feasibility of providing police officers with small printed cards containing:

. the officer's name, rank and station;

. a note that the details of the search and the property seized (f

applicable) will be entered on the Search Register at the police
station named;

and requiring officers to hand one to each person who is searched or whose
premises or vehicle is searched without warrant, where no list of seized
property is provided at the scene.
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117  Recommendation - Special Provisions re Entry of Dealers’ Premises

The Commission recommends that the power to enter dealers' premises
contained in section 57(1Xb) and (2) of the Second-hand Dealers and
Collectors Act 1984, section 50(1)X(b) and {2) of the Pawnbrokers Act 1984,
section 56 of the Auctioneers and Agents Act 1971 and section 4.6 of the
Weapons Act 1990 as amended in accordance with Recommendation 10,13 be
subject to the following record-keeping requirements:

. Where property is seized, the police officer should be required to
. complete a list of property seized. Where the volume of material
or other circumstances surrounding the seizure make it
impracticable to complete the list of property taken at the scene
this is to be noted and a list of property is to be provided as soon as
~ is reasonably practicable. The information should be entered onto
the computensed Search Register by the police offlcer as soon after
the seizure as is reasonably practicable.

. Where no property is seized the police officer is to enter into his or
her official notebook or in some other appropriate manner a record
of such search containing date and time of such entry and name and

- address of the premises entered. .

11.8 Recommendation - Procedures for Consent Searches

The Commission recommends that where the sole authority for a search is
the suspect's consent, the person be informed of his or her right not to allow
the search. Where the suspect consents to the search, the police officer is
- to follow the procedure governing searches without warrant outlined in
~ Recommendation 11.6. The consent of the suspect is to be recorded in the

Search Register as the authority for the search where such consent is the

sole authority for the search.
CHAPTER TWELVE: CONSOLIDATION OF SEARCH AND SEIZURE

121  Recommendation - Proposed Legislation for Search Warrants

The Commission recommends that legislation modelled on the Search
Warrants Act 1985 (NSW) be introduced. It recommends that the following
provisions be included in the Act:

1. - Persons authorised to execnte search warrants and conduct searches

2. Persons authorised to issue search warrants
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10.

11.

12,

13.

14.

15

16.

17,

18.

19.

20.

Ab4

Search warrants in respect of indictable offences, drug offences,
weapons offences, stolen goods, detained persons and other
specified offences

Grounds for the warrant

Authority to be advised of previous applications
Where initial application for warrant is refused
Particularity of objects of search

Telewarrants etc.

Covert Execution of Search Warrants

Period of validity of warrant

What may be seized during the search

Search of persons on premiseé

Copy of the search warrant to be given to the occupier
Demand for entry and use of force to enter premises
Use of assistants to execute warrant

Time of execution of warrant

Re-entry to premises

Recording the result of the search

Report to Issuing Authority

Search Register




122  Recommendation - Proposed Legislation for Entry and Search of
Premises Without Warrant '

The Commission recommends that, as well as the 20 points prewously
recommended for inclusion in the draft Act, the following provisions be
included in a Part dealing with searches without warrant:

21. Circumstances in which entry and search without warrant is

authorised
_ 23. Result of Search
24. Search Register

25. Special provisions re entry'of dealers' premises during business
hours without a warrant

+

26. Application of other provisions

123  Recommendation - Proposed Legislation for Monitoring Warrants

" The Commission recommends that there should be included in the Act a
provision with the following features:

27. Monitoring warrants
124  Recommendation - Proposed Legislation for Stop and Search of
' Persons
It is recommended that the proposed Act include the following prdvisions:
28.  Circumstances in which police may stop and search a person
29, Power to stop and detain
30. Search of the person’s property
31 The extent of the search
32.  Strip searches

33. Body Cavity Searches

34. Use of reasonable force
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35.  Information to be given concerning the search

36. Result of Search

37. . Search Register

125  Recommendation - Proposed Legislation for Stop and Search of

Vehicles 500
The Commission recommends that there be a Part included in the proposed
new Act that will partially consolidate the law relating to stop and search
of vehicles. It should include the following provisions:
38. Circumstances in which a police officer may stop and search
vehicles:
39. Information-giving and record-keeping requirements in stop and
search of vehicles:
40." Search without a warrant of an unattended vehicle
126  Recommendation - Proposed Legislation for Roadblocks® 501
. A provision should be inserted authorising police to conduct roadblocks. It
should be in the following terms.
41.  The establishment of a roadblock
42, Information to be provided to all drivers stopped
6 A roadblock may be defined as a detention and if necessary, search of vehicles on a particular

road in order to establish whether an offender, viciim or evidence of an offence is being
conveyed in a vehicle.
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