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BACKGROUND

In 1989, the Commission of Inquiry Pursuant to Orders in Council (the Fitzgerald Inquiry) provided
the catalyst for a review of police powers in Queensland. The Fitzgerald Inquiry recommended that the
Criminal Justice Commission (CIC) undertake a comprehensive review of police powers — the reform
debate to be informed by objective research and analysis. The CJC embarked on this task in November
1990 and produced a series of reports which systematically examined the main issues:

. Report on a Review of Police Powers in Queensland. Volume I: An Overview, May 1993,

. Report on a Review of Police Powers in Queensland. Volume II: Entry, Search and Seizure,
May 1993,

. Report on a Review of Police Powers in Queensland. Volume III: Arrest Without Warrant,

Demand Name and Address and Move On Powers, November 1993,

. Report on a Review of Police Powers in Queensland. Volume IV: Suspects’ Rights, Police
Questioning and Pre-Charge Detention, May 1994,

. Report on a Review of Police Powers in Queensland, Volume V: Electronic Surveillance and
Other Investigative Procedures, October 1994,

. Telecommunications Interception and Criminal Investigation in Queensland: A Report, January
1995.

The police powers reports culminated in over 150 recommendations relating to the reform of police
powers in Queensland. These reports were in turn the subject of a series of reports by the
Parliamentary Criminal Justice Committee.

In July 1997, the Government released a Discussion Paper on the ‘Review of Police Powers’ as a
precursor to introducing new police powers legislation. The CJC prepared a substantial submission
which drew largely on it’s previous work. The CJC also prepared further submissions in response to
the Police Powers and Responsibilities Bill 1997 and the draft Responsibilities Code.

On 6 April 1998, the new police powers legislation came into effect, consisting of the:

. Police Powers and Responsibilities Act 1997; and

. Police Powers and Responsibilities Regulation (No. 1) 1998, which contains the Police
Responsibilities Code.

This document provides a summary comparison of the new legislation and the recommendations made
by the CJC in its various reports. There were two main reasons for undertaking this analysis:’

. to enable the CJC to report on the action taken in response to its reports and submissions; this
is an accountability requirement for the CJC and, more specifically, is a performance indicator
for the Police and Criminal Justice Research and Reform Subprogram

. to identify aspects of the new legislation which, in the view of the CJC, raise some concerns.



OVERVIEW OF FINDINGS

To a substantial extent, the recommendations advanced by the CJC through the police POWELS reports
have been adopted in the legislation. Some recommendations have not yet been addressed pending the
review by the Queensland Police Service (QPS) of police powers in other legislation. Although the
recommendations of the CJC with respect to surveillance warrants and covert search warrants have not

been completely adopted, the creation of a Public Interest Monitor does provide an additional
safeguard.

The main areas where CJC recommendations were not acted on are:

failure to provide free legal advice: The CIC recommended as a fundamental part of a
regulated scheme for pre-charge detention questioning that free legal advice be provided to
suspects in order to safeguards their rights. The legislation does not adopt this
recommendation, nor has additional funding been provided to Legal Aid Queenstand for this
purpose.

absence of a dedicated custody officer position: The CIC recommended that a custody officer
position be created in order to ensure suspects’ rights are fully protected (eg. informing suspect
of legal rights, ensuring suspect’s safety and special needs are met while in custody). The

custody officer position was not adopted; instead, such responsibilities lie with the arresting
officer.

unclear status for voluntary antendees: The legislation does not adequately address issues
relating to volunteers. For instance, the CJC recommended that after a period of 4 hours and
at the end of a further 8 hours (taking into account time-outs), the volunieer should be taken
before a magistrate or the hearing may be conducted by telephone to ensure that the person
freely agrees to remain at the station for questioning. This recommendation has not been
incorporated in the legislation.

the power to move-on: Contrary to the CJC recommendation that a general move-on power not

be allowed, the legislation provides for broad move-on powers in a wide range of public
places,

the power to conduct personal searches: The legislation is less restrictive than the CJC
recormmended; for instance, there are no clear distinctions between ordinary searches, frisk

searches and strip searches, and there is no express limitation recognising that strip searches
are to be a last resort.

telecommunications powers: Legislation has not yet been introduced to enable the QPS and
CIC to undertake telephone interceptions.

use of listening devices without prior judicial approval: Contrary to the CJC recommendation
that listening devices should not be used without judicial approval, the legislation allows a
police officer of at least the rank of Inspector to authorise the use of listening devices in

emergency situations (that is, where there is reasonable belief of risk of serious injury to a
person).

ii



FUTURE DIRECTIONS

It is crucial to the success of police powers reform that the implementation process be closely
monitored, particularly as the Act provides for a review within three years (s. 134). As well as being
formally involved in that process, the CJC has developed, in consultation with the Review and

 Evaluation Branch of the QPS’ Ethical Standards Command, an ongoing monitoring and research

strategy. Findings from this research will be provided on a regular basis to the QPS and the Police

Powers Reference Group established by the Minister, and will be disseminated publicly in the form of
CIC research reports.
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