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COMPLAINTS AGAINST LOCAL
GOVERNMENT AUTHORITIES IN
QUEENSLAND - SIX CASE STUDIES

A. INTRODUCTION

The Criminal Justice Commission has become increasingly concemed by the large
number of complaints received by it regarding the operation of local authorities in
Queensland. From the tenor of many of the complaints it is apparent that high
levels of concern and overt cynicism with regard to the administration of these
authorities are shared by many members of the public. It scems that a broad cross—
section of the community has unfortunately come to expect a lack of accountability,
favouritism and bias as an inevitable by-product of dealings with many Council
officers and elected officials.

Within Queensland there are presently 134 local authorities with total revenue and
expenditure of $1.6 billion per year, exclusive of loan funds and grants. The
Brisbane City Council as the largest Council in the State expended some
$700 million as part of its budget for the 1989/90 financial year.

As at 31 May 1991, 198 complaints detailing some 370 allegations had been
received. These complaints accounted for approximately 8.7% of all complaint
matters dealt with by the Commission. The substance of cach allegation was
examined and investigated by Commission officers.

An analysis of the results of the investigations has enabled the Commission to
identify areas of concern in need of immediate redress. It has also disclosed that
many of the problems encountered have been common to the administrations of
local authorities throughout Queensland. Of those investigations completed, six
have been selected as the case studies which form the basis of this Report. Each
study includes detailed findings and recommendations made by the Commission.
General issues and problems which have emerged as common to each of the studies
are identified in the final section of the Report, along with anti—corruption measures
and recommendations for the prevention of crime.

B. THE PURPOSE OF THIS REPORT

One of the statutory functions of the Commission is the responmsibility to render
advice and assistance to the community concerning the detection and prevention of



official misconduct.! The Commission is mindful of the significance of this role
and hopes that by educating the various local authoritics as to appropriate work
practices and ethics, the incidence of official misconduct and corruption in local
government in this State can be significantly reduced. In drawing attention to a
range of matters in which standards have fallen far short of those required of public
officials, the Report is intended to alert all those persons with an interest in or
responsibility for Jocal authority matters, including Council officers and auditors, to
actual and potential problem areas and present a positive contribution to the process
of ensuring greater accountability by local authorities.

C. THE JURISDICTION OF THE CRIMINAL JUSTICE
COMMISSION

The Criminal Justice Act 1989-1990 empowers the Criminal Justice Commission to
investigate allegations of corruption and official misconduct by public officials and
others who, by their conduct, adversely affect or could adversely affect the honest
and impartial discharge of duties by public officials.

The offence of official corruption is created under Section 87 of the Crimina] Code -
{(Queensland) and punishable on conviction by imprisonment for up to seven years.
In essence, Section 87 provides that any person who holds any public office and,
being charged with the performance of any duty by virtue of that office, corruptly
asks, receives, or obtains any property or benefit of any kind for himself or any
other person on account of some action by him in the discharge of the duties of his
office, commits the offence of official corruption.

The Criminal Justice Act provides that the responsibilities of the Commission
include the investigation of official corruption in units of public administration and
the investigation of all cases of alleged or suspected official misconduct by persons
holding appointments in units of public administration [cf: Sections 2.15(f)(iii) and
2.20(2)(c)(ii)].

Section 2.23(1) of the Act defines the general nature of official misconduct. It
provides, inter alia, that official misconduct is:

(@) Conduct of a person, whether or not he holds an appointment in a unit of
public administration, that adversely affects or could adversely affect, directly
or indirectly, the honest and impartial discharge of functions or exercise of

' Criminal Justice Act 1989-1990, Section 2.20(2X£)



powers or authority of a unit of public administration or any person holding
an appointment therein.

(b) Conduct of a person while he holds or held an appointment in a unit of
public administration that involves the discharge of his functions or exercise
of his powers or authority in a manner that is dishonest or not impartial.

The definition also specifically incorporates conduct which constitutes a breach of
trust or involves the misuse of information or material acquired in an official
capacity.

In the case of holders of appointments in units of public administration, the conduct
must constitute a criminal offence or a sufficiently serious disciplinary breach to
provide reasonable grounds for termination of employment.

The term "Unit of Public Administration" is defined under Section 1.4(f} to include
every corporate entity that is constituted by an Act, or that is of a description of
entity provided for by an Act, which in either case collects revenues or raises funds
under the authority of an Act.

For the purposes of determining jurisdiction to conduct investigations into matters
involving local authorities, the Criminal Justice Commission found that the relevant
local authorities were units of public administration and that members, officers and
employees of the Jocal authorities were holders of appointments in units of public
administration, in terms of the Act.

In investigating the allegations of official misconduct, Commission staff had
reference, in addition to those sections of the Criminal Justice Act previously
addressed, to the following legislation:—

Local Government Act 1936 as amended;

City of Brisbane Act 1924 as amended;

Criminal Code (Queensland)

D. CASE STUDIES

The case studies presented detail investigations into complaints involving two large
Councils, two medium-sized Councils and two small Jocal authorities. In making
its selection, the Commission has sought to represent a cross-section of Jocal



authorities and convey an indication of the scope of matters relating to local
authorities which have been the subject of complaint to the Commission.

As the purpose of this Report is intended primarily to be educative rather than
punitive, the names of individual local authorities and persons involved, or other
identifying information, have not been included.

All investigations were undertaken by one or other of the multi-disciplinary teams
of investigators attached to the Commission. These teams are composed of lawyers,
accountants and selected police officers on secondment from the Queensland Police
Service, with appropriate support staff. In most cases, the work of the investigative
teams was supplemented by the conducting of closed hearings to which varions
Council aldermen, employees and contractors were called to give evidence on oath.

The Commission, in considering jssues in relation to possible disciplinary charges
of official misconduct or other charges, must make determinations at the conclusion
of its investigations subject to a certain standard of proof. The Criminal Justice Act
is silent on the question of the standard of proof to be applied although Section
2.43(1) of the Act is of assistance. The Section provides:

"A Misconduct Tribunal is not bound by rules or the practice of any
Court or Tribunal as to evidence or procedure in the exercise of its
jurisdiction, but may inform itself on any matter and conduct its
proceedings as it thinks proper”.

There is clear authority® that such a clause distinguishes disciplinary proceedings
from criminal proceedings. Thus a Tribunal constituted to hear disciplinary charges
of official misconduct wouid not be required to apply the criminal standard of proof
beyond reasonable doubt and could make its findings on the balance of probabilities
according to the civil standard. The Commission considers that, by analogy, it is
not required to apply the criminal standard of proof in making its investigative
findings or in proceedings before it.

The civil standard of proof varies according to the gravity of the finding to be
made. Sir Owen Dixon in Briginshaw ~y- Briginshaw (1938) 60 CLR 336 defined
the standard of reasonable satisfaction necessary before findings should be made
and in so doing, nominated a series of factors which could effect a variation of the
standard of proof. At pages 361-362 he stated:

"Except upon criminal issues to be proved by the prosecution, it is
enough that the affirmative of an allegation is made out to the

2 Per Carter J in Re: Seidler (1986) 1 Q.R. 486 a1t F.491



reasonable satisfaction of the tribunal. But reasonable satisfaction is
not a state of mind that is attained or established independently of the
nature and conmsequence of the fact or facts to be proved. The
seriousncss of an allegation made, the inherent unlikelihood of an
occurrence of a given description, or the gravity of the consequences
flowing from a particular finding are considerations which must affect
the answer to the question whether an issuc has been proved to the
reasonable satisfaction of the tribunal. In such matters “reasonable
satisfaction" should not be produced by inexact proofs, indefinite
testimony, or indirect references ... This does not mean that some
standard of persuasion is fixed intermediate between the satisfaction
beyond reasonable doubt required upon a criminal inquest, and the
reasonable satisfaction which in a civil issue may, not must, be based
on a preponderance of probability. It means that the nature of the
issue necessarily affects the process by which reasonable satisfaction
is attained".

The Commission also finds support for its view that the requisite standard of proof
for matters which it investigates is that of "reasonable satisfaction” in the adoption
of that standard by inquiries such as the Royal Commission appointed to inquire
into the loss of the Australian naval ship "Voyager" and the recent Commission of
Inquiry into certain aliegations concerning Mr Justice Vasta, conducted by Sir Harry
Gibbs, Sir George Lush, and the Honourable Michael Helsham.



CASE STUDY A

This investigation involved the large local authority of a primarily urban coastal
communijty and was commenced as 2 consequence of an allegation made to the
Commission by a Member of Parliament on 26 July 1990 on behalf of a resident
and ratepayer of the local authority.

Allegations
The substantive complaint was that the Council in question had dealt exclusively

with a certain car maintenance company as a result of gifts of liquor made to the
Council employee responsible for fleet maintenance and repairs.

Profile of Subject of Complaint

Mr A was identified as the purchasing officer against whom the allegation was
made. He had been employed by the Council in that capacity for a period in excess
of 12 years and was responsible for the organisation of repairs to Council plant and
equipment on reference from the Workshop foreman. Mr A had authority to
authorise purchases of up to $1,000.

Investigation

Interviews were conducted with Council employees and officers and employees of
the car maintenance company and relevant documentation seized.

Two days of hearings were conducted before the Chairman.
A comprehensive analysis of Council documents, involving 1200 computer records,

was undertaken. A detailed financial profile of Mr A for a period of 3 years was
also developed.

Chronological Summary of Facts

1973 Company commences dealings with Council as preferred
supplier.
¢.1978 to date Mr A commences employment as a Purchasing Officer with the

Council and attends company in social capacity at least once



per week. Alcohol is consumed on these occasions. Preferred
supplier status of company is continued.

1986-1987 Evidence that Mr A is observed in presence of 3 directors of
company at company premises. Allegation that Mr A was
handed a roll of money by one of the directors.

1t also appears that on four or five occasions throughout this
period the private vehicle of Mr A was worked on by company
employees without job cards being completed for work
performed.

October 1988 - Council does $280,000 worth of business with company.

November 1990  Many of the invoices (98% of 1448) were for less than $1,000.
The company has now maintained monopoly supplier status for
a period in excess of 10 years, with Council business now
valued at more than $100,000 per year.

May - Purchase of boat by Mr A. for $18,000. Irregular cash
December 1990  payments made throughout the period.

Relevant Legislation

The criminal offences considered for the purposes of the inquiry were those of
official corruption, bribery and secret commissions ( Sections 87, 88 and 442B of
the Criminal Code)® and offences under the Local Government Act, Sections 17(5)

and 17(6)*. Charges of official misconduct under the Criminal Justice Act were
also considered.

The Issues
1. Was there evidence of corrupt conduct or official misconduct on the part
of Mr A?

It emerged from the evidence that for over 12 years, Mr A had been visiting the
company at least once a week and sometimes more frequently. Alcohol was
consumed on those occasions. Whilst a former employee of the company testified
that alcohol was available to staff and presumably to Mr A at no charge, this was
contested by both Mr A and a director of the company, Director B, who testified

} Annexure B(iL(iv)

4 Annexure Afiii)



that the alcohol was replaced by the person who drank it. Interviews with the other
two directors of the company clicited a similar response to that of Director B.

Evidence was received that Mr A was observed approximately three or four years
ago, in the presence of the three directors of the company, at the company premises.
Mr A was handed a roll of money by one of the directors. The amount of money
was unknown. The witness did not know the purpose of that payment and the
purpose was not established by other evidence. The incident was denied by Mr A
and all three directors of the company.

A former employee of the company gave evidence of having worked on Mr A's
vehicles on four or five occasions and stated that job cards, which provided the
basis for calculating the cost to the customers, were not completed for this work.
The wiiness also stated that job cards were not completed with respect to work
performed for other acquaintances of the directors. The office manager of the
company could not recall seeing a job card for Mr A's vehicle. Mr A and Director
B denied the provision of free services, but indicated that Mr A had been provided
with services at a discounted rate, which was a rate advertised and made available
to all Council employees.

A financial analysis of Mr A's private expenditure revealed that he had expended
almost $10,000 in cash between May and December 1990 towards the purchase of a
boat. The expenditure could not be cxplained by reference to known sources of
legitimate income of Mr A or his wife. The money had been paid on imregular
occasions by sums varying from $500 to $3000, in $50 or $100 bills. The boat was
purchased from friends of Mr A at an agreed total price of $18,000.

Mr A explained that the payments emanated from funds which he received on the
death of his father in 1983. He stated that the money had been found in cash by
his brother and himself. His share was $10,000. The money had not been recorded
in any place or banked, but was vsed and then replaced when he sold an asset.
Curiously, in October 1987, four years after his father's death, he borrowed money
from a finance company for the purchase of another boat approximately half the
price of the most recently purchased boat.

By way of explanation for the irregular nature of the payments, he stated that the
friends from whom he purchased the boat allowed him fo pay it off interest free
over a number of months as they did not require the total sum to be paid at the
outset.

For a period of more than twelve years, the Council through Mr A dealt exclusively
with this company. Mr A admitted that the company had developed a monopoly
over Council business and that he had made no real effort to investigate any other



supplier, even after approaches had been made by competitors offering their
services.

2. Was there evidence of corrupt conduct on the part of the company and
its directors?

It was clear on the evidence that the company had enjoyed a monopoly over
Council business as a result of the relationship formed with Mr A. A comparison
of invoices and orders taken from the Council with the orders and job cards
produced by the company revealed that errors in favour of the company were
common and invoice prices had been increased by sums of either $100 or $300
without explanation. Only one example was found where the error favoured the
Council. The practice of increasing prices for Council work was confirmed by
Director B. Mark-ups on parts supplied, taken from a sample of 50 job cards,
varied from 100% to almost 500%. The evidence from competitors was that
normal mark-ups ranged from 35% to 65%, and that mark-ups in excess of 100%
would render their prices non-competitive. Care was apparently taken to ensure
that the total cost of a job did not exceed $1,000 — Mr A's expenditure limit,

The wsual practice was for one of the directors to settle the costings for each
individual job. Job cards were completed in the first instance by mechanics, while
the office manager of the company issued the invoices to the Council after
telephoning Mr A to confirm order numbers. The invoices disclosed total job costs
only, so that ncither Mr A nor other Council officers were in a position 1o be aware
of the practice of the company with respect to on—costs and overcharging from the
documentation supplied to the Council.

As Mr A admitted that he made no real effort to investigate other suppliers, there
was no check upon the competitiveness of the total job costs.

3. Was the Council system properly administered and subject to adequate
controls?

The Council workshop system required all vehicles in need of service to be
examined by mechanics in the workshop, with the foreman deciding whether the
work was to be performed within the workshop or externally. Mr A was
responsible for the placement of external work, after obtaining estimates of cost. It
was then his responsibility to submit an official order to the repairer. Items valued
at up to $1,000 could be directly authorised by him. Expenditure between $1,000
and $3,000 required three quotes prior to being authorised by a senior officer [not
Mr A]. It appears that the workshop never enforced the inspection requirement as
approximately half of the Council's vehicles serviced by the company were
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delivered there by operators for repair without notification to the workshop foreman
or Mr A,

Orders were never completed or submitted by the Council to the company prior to
repairs being carried out. Estimates or quotes were not provided. All order forms
were clearly stamped as confirmation orders, signifying that the service had been
requested without documentation being completed.

Invoices were processed in bulk by the office manager of the company on a weekly
or monthly basis. On processing the invoices, the office manager phoned Mr A for
order numbers. No details of prices or work performed were given to Mr A. Upon
delivery of invoices to the Council, Mr A completed orders to ratify the work billed
as represented by the invoices. Mr A would also backdate a Council invoice form
and suitably endorse it to create the impression that entries had been made in
chronological order. The documentation was then forwarded to the accounts section
and the invoice was paid.

Table A on page 12 illustrates the operation of the system.

Mr A was responsible for approximately 50% of ail orders processed by the
Council, although he was one of seventeen purchasing officers. He was spoken of
by his superiors as a diligent and efficient officer. The orders to the company
accounted for more than $100,000 per year, which represented only a portion of
total expenditure on maintenance of plant and equipment.

Complaints regarding the monopoly situation by competitors of the company went
unheeded by the Council administration, which appears not to have investigated the
claims raised or to have queried the pattern of expenditure. None of the reasons
advanced for exclusively preferring the company, e.g. its size, supply of stock and
its ability to provide quick service at competitive prices, could be sustained.

The Commission's Findings

. The purchasing officer, Mr A, was not impartial in the discharge of his
duties and his partiality resulted in one company securing a monopoly of
Council business which the company exploited, and which resulted in the
Council failing to secure value for funds expended. Prima facie evidence
of official misconduct is thereby indicated.
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. The Council system was not properly administered and internal controls
proved inadequate, viz: appropriate procedures for the placement of
repairs with private suppliers were not complied with. Controls in the
accounting system were not triggered by the unusually high number of
confirmation orders or anomalies as between other orders written by Mr
A, and administrative procedures proved ineffective in addressing
concerns raised with the Council regarding the monopoly situation.

Mr A cnjoyed an ongoing relationship with the officers of the company. He
regularly had social drinks at the premises. His vehicle was serviced at reduced
cost, if not without charge. He ensured that business was directed to the company
and administecred the necessary paperwork in a way which facilitated the
relationship, whilst giving the appearance of abiding by the necessary procedures.
The cash payments amounting to $10,000 remain suspect, although there is no
evidence 1o contradict Mr A's version of events on the point.

While it is possible that Mr A may have received a benefit in return for the
monopoly he extended to the company, there is insufficient evidence upon which to.
base a prosecution against him for official corruption or receipt of secret
commissions under the Criminal Code, or for an offence under 5.17(5) of the Local
Government Act based upon non-disclosure of a financial interest, as it cannot be
established with any degree of certainty that he actually received any benefits, or, if
any receipt could be proven, that this was conditional upon his furthering the
company's interests or resulted in his own duties being improperly carried out. It
must be borne in mind that the company had enjoyed preferred supplier status for
many years prior to Mr A taking up the position of Purchasing Officer and he, on
one view, merely continued to perpetrate the status quo. The administrative system
had clearly broken down and Mr A cannot, on any interpretation of the facts, be
viewed as solely responsible - the irregular account keeping practices must have
been the subject of at least tacit approval by the accounts branch; the plant
operators circomvented the designated system by delivering vehicles to the company
and the workshop supervisor did not insist on making a prior assessment; any
number of Council employees, from drivers to accountants, would have known that
only one company was being utilised for the work, seemingly in perpetuity and in
the face of complaints from competitors, yet nothing was done to address the
situation. :
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Despiie what suspicions may reasonably arise regarding alleged payments of money,
gifts of alcohol and free car servicing, it cannot be established with any degree of
certainty that Mr A had a vested interest in the status quo such as to render him
liable for criminal prosecution. Put at its highest, it can only be said that Mr A had
been in possession of money the source of which could not be reliably identified.
The lack of impartiality displayed in favouring the company concerned, coupled
with the evidence of the falsification of Council documentation, would certainly be
sufficient, however, to justify disciplinary proceedings by the Council against Mr A.
Charges of official misconduct under the Criminal Justice Act could not be
preferred as the Council is not subject to the jurisdiction of the Misconduct Tribunal
constituted under the Criminal Justice Act.?

There is no doubt that the officers of the company cultivated the goodwill of the
purchasing officer and profited from the relationship.  Their practice of
overcharging the Council over a long period of time reflects adversely on their
business morality, but does mot of itself constitute a criminal offence. There is
insufficient evidence relating to the alleged benefits extended to the Council officer
by the company to support any criminal charges against the company officers.

Recommendations

. The Council should conduct a thorough review of its system for
obtaining outside servicing of plant and equipment. Any such review
should take account of the problems faced by staff in dealing with the
practicalities of day-te-day operations.

. The Council should review and examine in detail all exclusive
relationships with suppliers and in particular, the relationship between
purchasing officers and suppliers. The value obtained from suppliers for
funds expended should also be carefully examined.

. The Council should review its system of internal auditing to ensure that
adequate controls are in place so that abnormal patterns of ordering,
authorisation and purchasing are detected and investigated at an early
stage.

. The Counci! should establish procedure for the timely and adequate
investigation of complaints of partiality from competitor
companies/businesses, keeping in mind that the Criminal Justice
Commission has an overriding mandate to investigate such complaints.

* Criminal Justice Act 1989-90, Section 2.36
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The Criminal Justice Commission would have recommended that the
position of the Purchasing Officer be prescribed as subject to the
Jjurisdiction of the Misconduct Tribunal and that he be charged with
official misconduct. The maximum penalty following comviction for a
"charge of this nature is dismissal. As the Purchasing Officer has
resigned from the position, this course of action would serve no useful
purpose beyond highlighting the problem in the interests of public
education, which is the expressed purpose of this Report.
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CASE STUDY B

By letter dated 6 March 1990 the Director General, Department of Housing and
Local Government, referred to the Commission a number of complaints which had
been made to the Premier and Minister for Economic and Trade Development and
Minister for Arts, the Honourable W Goss MLA, by members of a Shire Ratepayers
Association. That letter contained various complaints which were directed primarily
against the Shire Chairman but included complaints against other Councillors and
the Council in general.

The Council administers a small rural shire with a country town situated in its
geographical centre. It has recently experienced some expansion through
subdivision.

Allegations

The substantive allegation addressed in this case study is that the Shire Chairman
and two other Councillors had used their official positions over a number of years
to obtain from the Council grass slashing work for their private contracting
businesses. The other allegations investigated could not be substantiated.

Profile of Subject of Complaint

The Chairman of the Shire had been a Councillor since the late 1950's and
Chairman since the early 1970's. His experience on the Council could thus fairly
be described as extensive. The other Councillors had also served on the Council for
considerable periods of time.

Investigation

Eighteen witnesses were interviewed and files, documents and various financial
records were obtained. Nine witnesses were called before the Commission during
the course of a two-day private investigative hearing. Three notices to produce
were served upon the Council requiring production of a wide variety of documents
and a comprehensive financial analysis relating to contracted grass slashing work
was performed. Whilst the documents the subject of the motices were made
available to the Commission, a great many man hours were expended by
Commission investigators in evaluating and collating the Shire Council's records,
which could at best be described as loosely maintained in a less-than—perfect
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system. Substantial financial records were also obtained from a number of banking
institutions in respect of several individuals and one company.

The Facts
(i}  Analysis of Payments Made

An analysis of the documents provided disclosed that in the five year period
between I July 1985 and 30 June 1990, a total of $153,850.75 was paid to private
contractors by the Council for slashing work. The payments were made to seven
individuals or enterprises. Of that amount, by far the majority of the payments
were made to the Shire Chairman and another person, who for the purposes of this
report will be referred to as Mr A. A total of $68,468.00 was made payable to the
Shire Chairman's unregistered business while $59,704.00 was made out directly to
Mr A. The next highest payment for slashing work was made to another
Councillor, but for a significantly less amount, namely $7,832.50. The sum of
$7,140.00 was paid to a Mr B, whom the evidence later disclosed was working on
behalf of the Shire Chairman.

The table overleaf (Table B) illustrates the payments made to private contractors for
slashing work by the Shire Council in the period 1 July 1985 to 30 June 1990. The
payments made to the Shire Chairman and Mr A constituted 44.5% and 38.8%
respectively of the total money expended by the Council for this work. Upon the
Commission conducting a Companies Register search of the name of the Shire
Chairman, it was revealed that he and Mr A were co-directors of a private
company.

In response to a further notice to produce, the Council provided payment vouchers,
cheques, payee invoices, and Council order forms relating to payments for slashing
work. These documents, together with a review of bank accounts held by the Shire
Chairman, Mr A and Mr B, were analysed. It emerged that many of the cheques
were cashed, however of the $59,704.00 paid to Mr A by the Council, $43,214.00
was deposited into bank accounts operated either by the Shire Chairman or the
Shire Chairman and his wife. A further $9,200 was deposited into the private
company. All of the $7,140.00 made payable by the Council to Mr B was
deposited into an account jointly held by the Shire Chairman and his wife.

The table on page 18 (Table C) illustrates the passage of funds paid by the Council
to the Shire Chairman, Mr A and Mr B and the subsequent deposits into various
bank accounts.
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It was the practice of the Council to have cheques signed by the Clerk or his
delegate and counter-signed by a Councillor. In the case of cheques made out 1o
the Shire Chairman for slashing and other work, 79 of the 103 cheques drawn in his
favour and deposited into his account were co-signed by him as a member of the
Shire Council. This represented $61,120.40 or 89.27% of the total payments to the
Shire Chairman for slashing work. Of the 49 cheques drawn in favour of Messrs A
and B and deposited into the Shire Chairman's account, 39 were signed by the Shire
Chairman, a total of $38,994.00.

The pecuniary interest register held by the Council disclosed that the Shire
Chairman had made one declaration of a pecuniary interest in slashing work for the
Shire in March 1984. The declaration was made in respect of himself and his
private unregistered business. At that time he withdrew from discussion on the
hiring of his equipment and refrained from voting on the issue.

(i)  Allocation of Work

As stated previously, the Commission called for all documents concerning slashing
work conducted for the Council. Whilst records were provided concerning the
payments made to creditors for such work, the Council records were deficient in
many respects. There were no records provided which indicated —

. that therc was a need for grass slashing work to be carried out by private
contractors;

. which areas were _allocatcd to private contractors;

. how private contractors were selected;

. what controls, if any, existed with regard to slashing work completed by

private contractors;

. what checks, if any, were made to ensure that the work was actually
undertaken.

The only records produced in relation to quotations being called for grass slashing
work related to the calling for expressions of interest by the Council Overseer in
1988. The expressions were Jodged with the Council in June/July 1988, when ten
parties indicated an interest. Only one, Mr B, subsequently received work for the
first time. The balance had either worked for the Council before or did not reccive
any work as a result.
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Others who did not Jodge an expression of interest, including the Shire Chairman
and another Councillor, continued to receive work from the Council.

After receiving all expressions of interest, the Council Overscer analysed the
Council's position and recommended that the Council purchase additional
equipment, as he had formed the view that the Council would need to make only
minimal use of private contractors if it accepted his recommendations. The Council
approved the recommendations.

Despite the Overseer's assessment, the amount of money expended by the Council
on slashing work in the 1989/90 financial year was the greatest of the five years
examined by the Commission.

(iii) Council Minutes

From the minutes produced to the Commission, it appears that grass slashing work
was discussed on at lease four occasions by the Council in recent times. The
minutes do not disclose any declaration of pecuniary interest on any of these
occasions. The Commission noted with interest that a particularly unusual motion
was carried by the Council on 8 March 1989, when it was held that all slashing
[work] be placed under the control of the Overseer and that it would then be his
responsibility to allocate work to private contractors.

(iv) Evidence at the Investigative Hearing

The Shire Clerk of the Council was called to give evidence. As the chief
administrative officer of the Council, his duties included the taking of minutes, the
preparation of correspondence and reports, and the provision of advice under the
Local Government Act. He was also primarily responsible for the payment of
creditors. He stated that the private slashing work conducted for the Council was
mainly undertaken by the Shire Chairman, Mr A, Mr B, and two Councilloss.
Although, for a number of subjective reasons, he had formed the opinion that the
Shire Chairman and Mr A knew each other, he had seen no evidence fo confirm
that the Shire Chairman or Mr A knew each other on either a business or personal
basis, and he did not know of any business relationship insofar as work performed
for the Shire Council. He was aware of no connection between the Shire Chairman
and Mr B.

The Shire Clerk, who commenced work with the Council in the late 1970',
confirmed that the call for expressions of interest in June 1988 was the only time
that such a call had been made in his time with the Council. When pressed as to
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the reason for such a unique event, he stated that he thought there might have been
a concem that private contractors were being used in circumstances where there was
really no necessity to do so. He also suggested that the Council may have been
interested in sharing the work around and indicated that the responsibility for
allocating work to private contractors fell upon the Council Overseer. The Shire
Clerk ultimately conceded that there may have been some concern regarding the
amount of work which had been undertaken by the Shire Chairman.

As 10 the method by which creditors were paid, the Shire Clerk confirmed that each
invoice provided to the Council would be signed by a responsible officer, certifying
that the relevant goods or services had been provided. Upon reviewing these
documents, the Clerk would sign the cheque and arrange for a member of Council
1o co-sign it, usually the Shire Chairman. He did not consider that the integrity of
the internal auditing system was weakened by the co-signatory being the same
person as the payee on the cheque. Furthermore, he did not believe that there was
anything in the Local Government Act or Regulations that precluded such a

practice.

The Clerk agreed that as the system operated, there would appear to be no
connection between the Shire Chairman, Mr A, and Mr B on the face of Council
documentation, as all invoices had been submitted in the name and on behalf of
each individual. In the absence of any pecuniary interest declaration by the Shire
Chairman in the business of Messrs A and B, there would be no objective evidence
available by way of Council records from which members of the Council or any
interested parties could conclude that the Shire Chairman and Messrs A and B were
in any way connected.

The Council Overseer was also called. His duties included attendance at Council
meelings, the management of the outside workforce, the selection of private
contractors and the allocation of slashing work to them, and the authorisation of
payments fo those contractors. He was directly answerable to the Shire Clerk. He
had been employed by the Council since early 1988. At the time he joined the
Council there was no documentation in existence which indicated what areas of the
Shire needed slashing or how the private contractors came to be employed by the
Council. The Overseer relied on the advice of his foreman, who had been with the
Council for many years. Consequently, the slashing work continued to be
conducted as it had in the past. He stated that after an area was allocated to a
contracior, it was the coniractor's responsibility to maintain the arca and submit an
invoice in due course. No system existed to ensure that the work had been
performed in accordance with the invoices submitted, the net effect being that upon
their submission, invoices would be paid.



The Overseer stated that not long after he commenced with the Council, pressure
had been applied to the Council, in particular from the Ratepayers Association, to
give others a chance to perform the contract slashing work. The matter had become
something of a public issue and consequently he invited expressions of interest in
conducting slashing for the Council.

Afier analysing the position, his recommendation that the Council purchase
additional equipment was accepted and despite additional equipment being
purchased, private contractors continued fo be extensively used. Even after the
submission of the expressions of interest, the Overseer persisted, with the exception
of Mr B, in using the same contractors (including two Councillors). By way of
explanation for the increased contracting, he stated that the Shire had been subjected
to excessive rain and flooding and this accounted for the upsurge in the slashing
work required. Table D overleaf illustrates the total payments made by the Shire
Council for slashing in the period July 1985 to 30 June 1990.

The Overseer denied that the Shire Chairman had applied pressure to him at any
time to force him to continue giving work to the Shire Chairman, Mr A, and Mr B.
He stated that he had formed the view that Mr A and Mr B worked for the Shire
Chairman as invoices in Mr A's and Mr B's name were submitted to him by the
Shire Chairman. He did consider it unusual, however, for the Shire Chairman to
submit invoices in the names of his employees.

Were Messrs A and B employed by the Chairman?

The Shire Foreman confirmed that he used Messrs A and B on occasions to assist
him, but could not say whether they worked for the Shire Chairman and was not
aware of any business relationship between the Shire Chairman and Mr A.

Mr B maintained that he had never worked for the Council and that he had worked
exclusively for the Shire Chairman. The Chairman lodged the accounts with the
Council and any money that was paid to him {Mr B] was by way of a personal
cheque from the Chairman. He bad never given authority to the Chairman to
deposit cheques made out to him into the Chairman’s account.

Mr A stated that any slashing work performed either by him or the Chairman for
the Council was done on behalf of their company. Under cross—examination he
eventually confirmed that he had received regular wages from their company and
that many of the payments on the leases of their equipment were made by the
company. Mr A left the Chairman to make all the claims for payment by the
Council. He merely provided the hours worked at the end of any given week. He
expressed surprise at the amount and number of cheques which had been made out
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to him by the Council and thought they were in excess of the amount of hours
worked by him, although Mr A could not provide any records or further material
which would support this conclusion.

Whilst he stated that he had never seen any cheques made out to him by the
Council, he was on a number of occasions asked by the Chairman to endorse
several cheques to the Chairman. He maintained that he was not precisely aware of
the name of the payee or the amount of these cheques. The Commission obtained
possession of a number of Shire Council cheques which were made out to Mr A as
payee. On the back of some of these cheques an endorsement had been made to
pay them to the account of the Shire Chairman. They appeared to be signed by Mr
A. When these cheques were produced to Mr A he denied that the signatures
endorsing the payment to the Shire Chairman were his, even in the face of expert
forensic evidence confirming that the handwriting of the endorsement was his.

The Evidence of the Shire Chairman

The Shire Chairman agreed that he had conducted slashing work for the Council for
many years. He volunteered that in respect of that work he had made a declaration
of a pecuniary interest in March 1984. In June 1988 when Council moved to call
for expressions of interest in conducting such work he was supportive of the idea
although he did not move the motion. He stated that by that time he no longer
wished to be doing this type of work for the Council and was happy for someone
else to step into his shoes.

The system operated whereby the Council Overseer would direct him as to what
work needed to be done in the Shire. Upon the Council minute of 8 March 1989
being put to him, the Chairman stated that the motion in question was moved in
order o enable someone to be selected to enter into a contract with Council to
conduct the slashing work. He denied that up until that time he had exercised
control over the allocation of such work and that the motion was designed to place
control back into the hands of the Overseer.

Concerning his relationship with Messrs A and B, the Chairman testified that Mr A
was not working for him but that some of the money paid to Mr A by the Council
went towards payments of leases on their company equipment. When asked why
the invoices were Jodged by him [the Chairman] in Mr A’s name, he could offer no
explanation other than to advise that this was the arrangement they had reached as
between themselves.
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The Chairman agreed, however, that Mr B was his employee. He "did not know"
why the Council paid Mr B directly and maintained that the Council members knew
that Mr B was working for the Chairman. When asked how the members would
have known, he stated that afthough he had not told anyone, they would have
gathered that Mr B was working for him as Mr B was using the Chairman's tractor.

The Chairman acknowledged that there was no declaration in the pecuniary interest
register that he had an interest in Messrs A's and B's work, even though the
majority of payments to these persons by the Council were ultimately paid into the
Chairman's accounts. At no stage did he declare a pecuniary interest in their work
at any of the meetings where slashing work was discussed by Council and was of
the view that it was unnecessary to make such a declaration of interest. He could
see nothing wrong with the practice of a payee counter-signing a cheque, "provided
everything was in order".

It emerged that of the many cheques made out to Messrs A and B and deposited
into the Shire Chairman's accounts, very few had been endorsed for payment to the
Shire Chairman. Upon giving evidence before the Commission, the manager of the
bank used by the Chairman conceded that wnendorsed cheques marked "“not
negotiable" should not have been accepted by the bank for deposit into an account
other than one in the name of the payee. He could offer no satisfactory explanation
for this course of events other than to suggest that as the Shire Chairman was well
known he was able to have the cheques credited to his account.

Relevant Legislation

The nature of the allegations made by the Ratepayers Association concemed
conduct which, if proven, could constitute official misconduct, within the meaning
of that term under the Criminal Justice Act.

In addition, offences under the Criminal Code were considered by investigators,
namely offences of official corruption, forgery, false pretences and
misappropriation®.  Offences arising under Section 14(4)(3)) of the Local
Government Act with respect to the non-declaration of pecuniary interests were
also considered.

¢ Annexure B()-(iii)(v)
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The Issues

1. Was there evidence of corrupt conduct or other official misconduct on
the part of the Shire Chairman or Shire Councillors?

In the case of the Shire Chairman two matters arise for determination. First, did he
usc his influence on the Council to ensure that both he and Mr A obtained the
majority of slashing work conducted by private contractors? Secondly, did he
attempt to conceal his relationship with Mr A and to a lesser extent Mr B because
he feared that this would cause concern amongst other Council members and the
community which might lead to the loss of slashing work?

There is certainly evidence to support the proposition that the Shire Chairman used
his position to enable himself and Mr A to obtain responsibility for the bulk of the
slashing work. The Shire Overseer was presented with invoices in Mr A's name via
the Shire Chairman. It seems that rather than making a positive decision to employ
Mr A, the Shire Overseer allowed the Shire Chairman to select whomsoever he
wished to conduct this work. Furthermore, evidence given by the Commission’s
financial expert indicated that the decline in payments to the Shire Chairman from
the Council for slashing work coincided with an increase in such payments being
made out to Mr A.

In addition, the Shire Overseer stated that when he took up the position he merely
inherited an existing system in which the Shire Chairman and an associate in a joint
enterprise conducted most of the contract slashing work for the Council. It is also
relevant that after expressions of interest were received by the Council the only new
person to obtain contract slashing work was someone employed by the Shire
Chairman. The fact that the Shire Chairman did not submit an expression of
interest gives rise to the clear inference that he had no need to.

Considered together, these facts tend to indicate that the Shire Chairman had some
considerable influence in the allocation of slashing work to private contractors.

The second proposition viz: that the Shire Chairman concealed his connection with
Messrs A and B, is also supported by the evidence. Regardless of whether the
Shire Chairman acknowledged that Mr A worked for him or not, the fact remains
that a substantial amount of money made out to Mr A by the Council found its way
into the Shire Chairman’s accounts. Similarly, Mr B was working on his behalf yet
invoices were submitted to the Council in Mr B's name by the Shire Chairman, and
cheques were made out to Mr B by the Council in response to those invoices.
Whilst it might be argued that if the Shire Chairman truly wished to conceal the
connection he would have had Messrs A and B submit the invoices, it must be
considered that in allowing them to do so, the opportunities for the Chairman to
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intercept cheques from the Council which were made out to Messrs A and B would
be significantly reduced.

Mr A, with some justification in the Commission's view, believed that the work that
he was doing was on behalf of the joint company. Mr B said that he at all times
worked for the Shire Chairman and merely expected to be paid wages by the Shire
Chairman.

The Shire Chairman stated that at the time the Council called for expressions of
interest in slashing, he wished to cease performing such work for the Council.
Despite this stated intention, he continued to do contract work until approximately
mid-1990 and denied that the cessation of his interest at this time was in any way
connected with the commencement of this Commission's investigation. He offered
conflicting opinions as to whether suitable residents were available to take up the
contract work of the Council.

2. Were administrative systems within the Council relating to the
performance of slashing work by private contractors adequate?

The record systems operating within the Council were clearly deficient in that they
failed to record the methods by which private contractors were selected, what areas
they were responsible for or directions given by the Overseer in relation 10 slashing
work. There were no records kept of work completed by contractors, nor any proof
obtained that work claimed for by contractors had actually been performed. As a
consequence, officers of the Commission experienced considerable difficulty in
locating any relevant Council records. On the face of the records, no patent
connection between the respective creditors of the Council is disclosed. The
records merely note the payee, the reason for the payment, and the amount of the
payment. In fact, the relevant Council employces did not know that the Shire
Chairman and Messrs A and B were connected with regard to the performance of
slashing work. Both the Foreman and the Shire Cletk were unaware of such a
connection. The Overseer believed that there was a relationship, however this
conclusion was subjective, being formulated on the basis that the Shire Chairman
submitted the invoices. It was not based on any information received from the
Shire Chairman.

KN Were financial controls within the Council adequate?
It was the practice of the Council to have cheques in payment for services such as

grass slashing signed by the Clerk or his delegate and counter-signed by a
Councillor. This procedure accords with the requirements of Regulation 9 of the
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Local Government Audit Regulatiops, 1962. The Regulations do not expressly
prevent a payee from being a signatory of a cheque. The majority of the cheques,

almost 90% of the total payments to the Shire Chairman for slashing work, and the
majority of cheques drawn in favour of Messrs A and B, were signed by the Shire
Chairman. Neither the Shire Clerk nor the Shire Chairman expressed any concerns
regarding this.

There was no system in operation 1o ensure that private contractors were actually
performing the slashing work being billed and that the Council was obtaining value
for money.

The Commission's Findings

. There is evidence that the Shire Chairman used his official position to
further his private financial interests in that he used his position to
obtain work frem the Council and deliberately concealed the connection
between himself and Messrs A and B.

. The recording system within the Shire Council with respect to the
awarding of grass slashing contracts and the monitoring of the
performance under the said contracts was inadequate, The mormal
checks and balances within the internal auditing system were necessarily
compromised by the co-signatory of cheques also being the payee,

The evidence obtained by the Commission, and particularly that given by Mr A,
raised the possibility that the Shire Chairman may have committed the criminal
offences of forgery, false pretences and/or misappropriation on the basis of the
following allegations -

Mr A suggesis that the endorsements on the back of certain Shire Council
cheques were not made by him. The logical inference which arises from
such an allegation is that the Shire Chairman was responsible for the
endorsement, as the proceeds of the cheques were deposited into the Shire
Chairman's accounts.

Mr A claimed that the cheques made out to him by the Council represented
an amount of work far in excess of that completed by him for the Council.
It could therefore be suggested that the Shire Chairman, who was responsible
for lodging invoices in Mr A's name, had falsely pretended that the work was
completed by Mr A and thereby obtained money fraudulently from the
Council.
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Mr A claimed that the arrangement between him and the Shire Chairman was
that cheques for work performed by him for the Council were to be collected
by the Chairman and paid into the company account. He alleged that much
of the money due to him for slashing work had not been paid to him by the
Chairman.  This allegation gives risc 1o the suggestion that the Shire
Chairman had misappropriated the proceeds of these cheques from their joint
company.

There are, however, unsatisfactory aspects to the evidence which militate against
such charges being laid on the basis of Mr A's testimony in the absence of
corroboration, namely Mr A's allegation of forgery in the face of expert opinion to
the contrary; the absence of documentary evidence held by Mr A or the Council in
support of the allegation of false pretences; the absence of documentary proof of
any arrangement entered into between Mr A and the Shire Chairman in respect of
payments for contract work and Mr A's expressed hostility towards the Chairman.
Mr A indicated during the course of his evidence that the Chairman was responsible
for the financial ruin that had befallen him upon the termination of their business
relationship.

Upon consideration of all the circumstances, the Commission formed the view that
the evidence of Mr A was not sufficiently reliable in the absence of corroboration
to justify proceedings against the Chairman with respect to any of the
abovementioned charges.

There did emerge, however, sufficient evidence that the Chairman had used his
position 1o ensure that he and Mr A secured the bulk of the privately contracted
slashing work in the Shire. A brief of evidence, based on the Commission's
_ findings, is to be forwarded to the Director of Prosecutions with a request for
advice as to possible criminal offences committed by the Chairman, and any further
action required.

Upon considering disciplinary charges of official misconduct under the Criminal
Justice Act it is open to find on the evidence that the Shire Chairman has
discharged his function or exercised his power as a holder of the office of Shire
Chairman in a manner that was not honest or not impartial. It is also arguable that
he engaged in conduct which involved a breach of trust placed in him by reason of
his holding the appointment in a unit of public administration. Such arguments are
based on the proposition that the Shire Chairman failed to disclose any interest in
Messts A's and B's work and that by submitting invoices in their names and
ensuring that payments were made in their names, he practised a deceit upon the
Council in that the Council was lead to believe that others, and not he, were
responsible for much of the slashing work conducted. Such conduct, if proven,
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could constitute a disciplinary breach which would provide reasonable grounds for
termination.

The Shire Chairman did not stand for re—election at the recent Local Government
elections. Had he done so and been re-clected the Commission would have
recommended that his appointment be declared, under Section 2.36(3) of the Act, to
be subject to the jurisdiction of the Misconduct Tribunal and a charge of official
misconduct brought against him.

Matters conceming private slashing were discussed by the Council jn the presence
of the Chairman at various meetings, albeit on very few occasions over the years.
He at no time withdrew from these meetings nor declared 2 pecuniary interest with
respect 1o work performed by Messrs A and B, although he does state that in 1984
he declared an interest on his own behalf with respect to the hiring of equipment.
Whilst it was undesirable, because of his interest in slashing work, that the Shire
Chairman figure in these discussions, his conduct was not such as would offend the
provisions of s.14(4)(i) of the Local Government Act in this respect, as upon
examination of the minutes of the Council mectings it was confirmed that the
matters discussed were not of a type which were caught by the pecuniary interest
provision.

Note: The original allegation the subject of this case study included a suggestion
that other Councillors had also mis-used their positions. During the course of the
investigation, the Commission was mindful of the allegation, however no evidence
was uncovered to substantiate the allegation of official misconduct against any other
Councillor.

Recommendations

. Council procedures relating te the provision of work to private
contractors should be reviewed and tightened where necessary to ensure
that proper records are maintzined, and invoices particularised; that
tenders, quotations and expressions of interest are used to select private
contractors; that regular inspections of work occur and payments are
made only when responsible officers are satisfied that the work has been
completed, so as to ensure that public monies are not wasted due to a
fundamental lack of proper checks and balances.

. The pecuniary interest provisions of the Local Govermment Act are
grossly inadequate and should be amended to broaden their application
to cover pecuniary interests of members, including interests in contracts,
not presently addressed by the provisions.
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To ensure appropriate safeguards are maintained in the management of
Council funds, Regulation 9 of the Local Government Audit Regulations,
1962 should be amended to include a proviso that the payee of a local
authority cheque cannot sign or counter-sign that cheque. The
Commission rejects any suggestion that such a requirement would create
any undue delay or increased workload, provided arrangements are
settled with officers to sign cheques at appropriate times.

Financial institutions should be advised to adhere strictly to the
requirement that cheques marked "Not Negotiable” should not be
accepted without endorsement. As a crime prevention measure, the
practice would operate to protect both the public and the financial
institutions themselves; the law as it presently stands provides that
financial institutions who accept such cheques must bear the liability for
them.

That all employees of local authorities are reminded that their
responsibilities are not limited solely by or under the Local Government
Act and attendant Regulations, but inciude a duty to the authority and
its ratepayers to ensure that the authority is run fairly and efficiently.

A brief of evidence is to be forwarded to the Director of Prosecutions
requesting advice as to possible criminal offences committed by the Shire
Chairman in failing to sufficiently disclose his interest in the work
performed by Messrs A and B,

The Criminal Justice Commission would have recommended that the
position of the Shire Chairman be prescribed as subject to the
jurisdiction of the Misconduct Tribunal and that he be charged with
official misconduct. The maximum penalty following conviction for a
charge of this nature is dismissal. The Shire Chairman has now retired
from the position and, as in the previous Case Study, this course of
action would serve no useful purpose beyond highlighting the problem in
the interests of public education, which is the expressed purpose of this
Report.
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CASE STUDY C
This case study relates to a medium-sized local authqrity, situated in a coastal area.

The original complaint was received by the Commission on 22 August 1990 in a
letter from the principals of three businesses who had unsuccessfully tendered for a
contract to maintain refuse tips for the Council. In the course of the investigation
into alleged irregularities in the tendering procedure adopted by the Council, further
matiers emerged for consideration regarding the process used to purchase furniture
for the Council's new administration building,

Allegations

The allegations in relation to the tender for maintenance of the refuse tips were
that:-

(i) the contract vltimately awarded to the successful tenderer was predicated on
an entirely different premise to that indicated in the tender as advertised.
The unsuccessful tenderers should therefore have been given the oppoertunity
to re-tender.

(ify the unsuccessful tenderers would have been able to discharge their
responsibilities under the contract for @ lower price than the successful
tender.

(iii) possible corruption and favouritism had been shown in the tendering process
as the successful tenderer [referred to as Mr B] and an Alderman [referred to
as Alderman S] were good friends and business associates.

Upon embarking on an investigation into the abovementioned allegations,
Commission investigators became aware that a contract in the total sum of $74,048
had been awarded to a Jocal manufacturer for the supply of furniture without any
tenders being invited. S.19(4)(i) of the Local Govermment Act requires public
tenders to be called before entering into any contract the value of which exceeds
$50,000. The contract in question had been entered into after the manufacturer
submitted four separate quotes, each below $50,000, seemingly in order to enable
the Council to circumvent the tendering process. This arrangement had been agreed
upon by Alderman S and the Town Clerk.

It was also suggested that in awarding both the refuse tip maintenance and furniture
supply contracts, the Council did not require securities for performance, contrary to

the requirements of Section 19(4)(iii) of the Local Government Act.
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Profile of Subject of Complaint

Specific complaints in connection with the tendering practices of the Council were
made against, inter alia, the Mayor; a serving Alderman; the Town Clerk, (now
retired); the local earth-moving contractor, Mr B, who was successful in tendering
for the refuse tip comtract; and Mr Y, a local fumiture manufacturer and the
supplier of furniture for the new Council building.

Investigation

Twenty-three (23) persons were interviewed in the course of the investigation. The
Council voluntarily produced all documentation required for examination by the
Commission.

A one-day hearing of the Commission was held at which seven people gave
evidence.

Chronological Summary of Facts
A.  Refuse Tip Contract

February/March 1990 The local authority receives report on estimated resource
and expenditure required to service three outlying dumps
in the Shire, following an adverse report on the condition
of the sites by the Department of Environment and
Heritage.

The Council's Chief Health Surveyor estimates that the
dumps could be serviced in 24 hours a weck at a cost of
$38 per hour.

The Council invites tenders for plant hire to operate at
the three outlying dumps on an 8 hour day, 3 days per

week basis.

April 1990 Tender submitted by Mr B. Quotes 8 hours per day at
$44 per hour.

10 May 1990 . Public Services Committee of the Council meets.

Meeting attended by Alderman S and the Mayor.
Agenda (previously advised) lists the contract prices of
the tenders to be considered and conmtains a



23 May 1990

June 1990
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recommendation that the Council accept the lowest—
priced quote, that of Company C.

Alderman S moves at the committee meeting that Mr B's
tender be accepted. Another alderman amended the
motion to recommend that the City Engincer make
further inquiries as to the ability of the lowest tenderer,
Company C, to carry out the required maintenance of the
dump sites.

Alderman S successfully proposes at the Ordinary
General Meeting of the Council that Mr B's tender be
accepted and that the amending motion of the previous
Public Services Committec Meeting be deleted from the
minutes.

Mr B was formally advised of the acceptance of his
tender. Mr B telephones the Council and confirms that
he is to work three days per week.

Mr B recalls that there was a meeting attended by
himself, the Mayor, the City Engincer and Alderman S,
wherein changes to the contract conditions and
specifications were agreed. The Mayor and Alderman S
deny being involved in such a meeting and the City
Engineer stated that he was not involved in any sense
with alterations to the contract.

Mr B alleges that, as a result of the meeting, the terms
and conditions of the proposed contract were amended to
include an additional dump and an agreement was
reached to the effect that Mr B would extend the hours
worked with no increase in rates.

Initial specifications and conditions of contract are
prepared. These include only three (3) dumps but differ
from the original tender conditions stated in the
advertisement in that they specify:-

(i)  The contract is to be performed three hours, five
days per week, 52 weeks per year at $44 per hour
[Total of $34,320); and
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(ii) Additional work to the value of $24,300 per
annum is included for the filling and covering at
each tip and hire of trucks.

Total value of contract now $58,600 per annum.

Mr B meets with the Town Clerk to sign the contract,
but refuses to do so. He argues the contract is not in
accordance with the agreement previously reached.

As a consequence, the Town Clerk consults with the
Mayor who advises him to "fix it up".

Mr B and the Town Clerk then agree to the following
alterations:

(i)  the addition of a fourth dump; and

(i)  the amendment of the performance and cost clause
to read:

"the contract will be performed three hours, five
days per week, 52 weeks at $44 per hour af each

tip".
Total value of contract now $161,700 per annum.
Mr B advised by Town Clerk to proceed with the work

on the amended basis as agreed, pending formal
amendment to the contract.

Final contract for period of one year executed by Mr B,
the Town Clerk and the Mayor.

B. Furniture Contract

June 1990

Subcommittee appointed to investigate purchase of
furniture for new Council building planned to open
October 1990. Alderman S is committee member.

Subcommittee delegates the responsibility of location of
fumniture to an architect.
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July 1990 Quote received from company of a local businessman,
Mr Y, to supply fumiture. Council issues purchase
requisition to Mr Y's company to supply furniture.

Relevant Legislation

In addition to the as provisions of the Criminal Justice Act with respect to official
misconduct, the possible commission of the offence of receiving secret commissions
under Section 442B of the Criminal Code was considered’.

Subsection 19(4) of the Local Government Act, relating to tendering requirements
of Councils was also considered®.

The Issues

1. Was there evidence of the commission of a criminal offence, official
corruption or official misconduct by any persons the subject of
complaint?

A.  Refuse Tip Contract

Mr B's tender was accepted although it was not the lowest tender submitted. A
recommendation was made to investigate the ability of the lowest tenderer to
perform the task, however there was no formal investigation performed in this
regard, due to time constraints.

Both Alderman S and Mr B denied that they had a pre-existing relationship. Mr B,
upon cross—examination, denied that he had made any payments to anyone to
secure the contract. No other evidence was uncovered to suggest that there was a
pre—existing relationship between the two men.

It cannot be denied, however, that the terms and conditions of the contract were
drastically altered, to the benefit of Mr B, without any of the persons allegedly
involved, except Mr B, being able to recollect the circumstances of the meeting
where the changes were affected.

The persons allegedly involved in the meeting were extremely vague as to how the
alterations to the contract occurred. The Mayor stated that he could not recollect a

7 Annexure B(iv)

¥ Annexure Aliv)
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meeting with Mr B, although he remembered the cvents surrounding the final
changes to the contract conditions. As stated previously, the Council Engineer
stated he was not connected with the alterations io the contract. Alderman S denied
attending any meeting to discuss additions 1o the contract.

The Council Health Surveyor stated that the original advertisement was npever
intended to include the extra work. Upon examination of all the circumstances, it is
open 1o conclude that a subsequent agreement was reached between Mr B and
members and officers of the Council to include the additional site and to arrange for
the provision of fill and cover and the hire of trucks.

The Town Clerk made the changes to the contract after Mr B pointed out that the
draft contract differed from what had been agreed upon. The Clerk consulted with
the Mayor and Alderman S with regard to the changes, but did not refer them 1o the
City Engineer or the Health Surveyor.

Fundamental alterations were made to the ferms of the contract which had serious
financial consequences for the Council. The City Engineer had estimated the
annual cost of maintaining the four dumps for budget purposes at $72,000. With
the changes, Mr B's coniract with the Council was valued at $161,700. The
contract was not offered for re-tender, despite the fundamental changes. The
Engineer and the Health Surveyor both viewed the contract as a windfall for Mr B.
They were not aware of alterations to the contract until after the event. Both the
Mayor and the Town Clerk agreed, in retrospect, that the contract should have been
re—tendered.

The Mayor and Alderman S stated that they did not consider re-tendering in the
circumstances, because they were anxious for the situation relating to the dumps to
be addressed as soon as possible. Alderman S expressed particular concern in this
regard. The Town Clerk indicated that he believed there was an error in the
original conditions of the contract and when pressed by Alderman S to make
changes, he believed it was therefore in order to do so. There was no evidence that
corrupt payments were made to any person in relation to the awarding of the
contract,

Doubt remains, however, as to whether the changes to the contract were ratified by
the Council. As stated previously, there is no record in the Minutes of Council
meetings of any such ratification, although the Mayor, Alderman S and the Town
Clerk all gave evidence to the effect that the changes had been ratified at a Council
meeting.
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B. Furniture Contract

Four separate quotes were reccived from the local company of Mr Y for furniture
valued at a total of $74,048. The quotes were submitted in July, with the building
being due to open in October. The relevant provisions of the Local Government
Act require the calling of tenders for contracts exceeding $50,000.

The Town Clerk gave evidence that he did not consider it was necessary to call
tenders for the comtract as he was not aware that the contract would exceed
$50,000. He also stated that, in view of the short time before the new building
opened, he believed that it was an emergency situation as provided for by Section
19(4)(i) of the Local Government Act. Alderman S gave evidence that he had
discussed the matter with the Town Clerk, who had advised that no tender was
required. Alderman S also stated that the Town Clerk had suggested that the
quotes be split to avoid the tendering process. The City Accountant confirmed that
the Town Clerk had so advised Alderman S, however, the Town Clerk could not
recall making any such suggestion. The supplier, Mr Y, gave evidence that it was
his decision to provide four separate quotes for the furniture.

The Mayor was aware of the contract, but not aware of the amount involved until
after the contract was awarded. There was no evidence of any pre—existing
relationship between Mr Y and any Council officer or member, nor was there any
evidence of any corrupt payment made by Mr Y to anyone in relation to the
contract.

2. Was there any breach of the Local Government Act regarding the refuse
tip or furniture supply contracts?

Upon embarking on a tendering process, Section 19(4)(ii) of the Local Government
Act permits the Council to accept the tender which, in view of all the
circumstances, appears most advantageous. Such fundamental alterations were
made to the terms of the refuse tip contract in the course of the negotiating phase
with Mr B that it was not possible to determine whether the tender as it ultimately
stood was the most advantageous to the Council, in comparison to the other tenders
submitted. While the emergency provisions of Section 19(4)(i) of the Local
Government Act would permit the Council to enter into a contract without
tendering, there was no evidence of any emergency in the case of the refuse tip
contract, other than the desire of Alderman S to resolve the matter.

Whilst there was undoubtedly a deadline for the opening date of the building which
would necessarily impact on the contract for the provision of furniture,
arrangements for the purchase of this furniture were not put in train until June. The
Council was aware of the projected opening date prior to June, but did not act to
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formalise the purchase of fumiture before this time. Furthermore, Section 19(4)(iii)
of the Local Government Act requires the Council to take security for the
petformance of any contract valued at $50,000 or more. The Town Clerk
confirmed that security for performance was not taken in either of the contracts
under consideration.

The Commission's Findings

. Favouritism was shown to Mr B in extending preferential treatment to
him. The conduct of the Town Clerk in this matter, and in events
surrounding the awarding of the furniture contract to Mr Y, fell far
short of the appropriate standard required of such a high-ranking local
government officer.

. Fundamental changes were made to the terms of the contract relating to
servicing of the refuse fips. As a consequence, the contract which was
entered into by Mr B and the Council was entirely different to the
contract for which tenders had been called. In order to comply with the
requirements of Section 19 of the Local Government Act, the contract
should have been re-tendered. Under the circumstances, the Council
was not in a position to make a sound decision regarding the viability of
the contract.

While the circumstances surrounding the initial decision of the Council to award the
refuse tip contract to Mr B are unclear, there is no evidence of any payment,
favouritism or other improper motive for the initial decision to award the contract to
Mr B. The Commission considers that it is highly probable that there were
discussions relating to changes to the contract prior to Mr B's refusing to sign it on
the basis that it did not reflect the agreement that had been reached.

The contract was altered as a consequence of an agreement reached during this
meeting between Mr B and members of the Council, including the Mayor, and
changes were made as the result of a request by Mr B to the Town Clerk to alter
the wording to reflect the agreement reached at the meeting.

It appears that favouritism was shown to Mr B by accepting his request o alter the
contract without re—tendering. Mr B; by being given an increase in the work to be
performed and being permitted an increase in the contract price without any
competition, was given preferential treatment over other tenderers, who were not
given an opportunity to re-tender. It was incumbent upon the Mayor and the other
Alderman to consider re—tendering the contract when it became apparent that there
were substantive changes proposed to be made to its terms and conditions.



Alderman S was apprised of the massive cost increase incurred as a result of the
alterations 1o the contract and should have been aware of the importance of
ensuring that the Council was spending its funds wisely.

The role played by the Town Clerk is also significant. The Town Clerk had
extensive experience in local government and was responsible for advising the
Mayor and Aldermen as to the appropriate course of action. He should not have
accepted Mr B's request to change the contract so readily and should have referred
the matter to the City Engincer and the Health Surveyor, as they were responsible
for maintenance of the refuse tips.

With reference to the furniture contract, although there is no evidence of any
improper reason for the awarding of the contract to Mr Y's company, tenders should
have been called as the contract was valued at more than $50,000. It was the
responsibility of the Town Clerk to advise the Council of this requirement. Neither
he nor Alderman S were able to offer any satisfactory explanation for failing to call
tenders in the circumstances.

The Commission considers that the purchase of the furniture was not an emergency
purchase within the terms of Section 19(4)(i) of the Local Government Act; in all
likelihood, the hastily-arranged contract was entered into as a consequence of
Council inefficiency in not making appropriate arrangements to order the fumniture
carlier. There was unsatisfactory conduct on the part of Alderman S and the Town
Clerk in disregarding the tendering requirements of the Local Government Act and,
as a consequence, a breach of Section 19(4) of that Act did occur.

A further breach of Section 19(4) of the Local Government Act occurred by reason
of the failure of the Council to take security for the performance of both contracts.
In this regard, the Town Clerk is found to be primarily responsible.

In summary, there is evidence that the Council breached Section 19(4) of the Local
Government Act in failing to re-tender the contract for the refuse tips and in failing
to take security from both contractors for performance of the respective contracts.
The Town Clerk had a duty in these matters to advise the Mayor, the aidermen and
the Council regarding the relevant requirements of the Local Government Act and,
as chief administrative officer of the Council, to ensure that the provisions of the
Act were abided by. This he failed to do.
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Recommendations

The Director-General of the Department of Local Government should
be advised that prima facie evidence of breaches of the Lacal
Government Act has been brought to light.

The Director-General of the Department of Local Government should
remind aldermen and senior officers of local government authorities by
potice in writing of their duties and obligations under S.19(4) of the
Local Government Act.

The Director-General of the Department of Local Government should
consider recommending an amendment to Section 19 of the Local
Government Act to allow contracts which have been made in breach of
the tendering provisions of that Act to be voidable at the option of
persons who have been prejudiced.

The Criminal Justice Commission would have recommended that the
position of the Town Clerk be prescribed as subject to the jurisdiction of
the Misconduct Tribunal and that he be charged with official
misconduct. The maximum penalty following conviction for a charge of
this nature is dismissal. The Town Clerk has now retired from the
position and as in Case Study B, this course of action would serve ne
useful purpose beyond highlighting the problem.
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CASE STUDY D

This investigation involved the small local authority of a largely rural coastal area
experiencing some coastal development.

By letter dated 17 April 1990, the Commission received a complaint alleging
misconduct against a Shire Councillor [referred to as Councillor A]. The letter was
signed by the Shire Chairman and the Shire Clerk, in discharge of their respective
duties under Section 2.28 of the Criminal Justice Act to refer all suspected matters
of official misconduct to the Criminal Justice Commission. The complaint was
lodged following a discussion involving many of the Councillors regarding the
matters of concern later raised in the letter to the Commission. The Shire Chairman
had held a position within the Council for twenty years and the Shire Clerk had
occupied his position for eighteen months.

Allegations

In the matters addressed by this case study, the Shire Councillor was alleged to
have taken part in discussions at a Council meeting relating to 2 rezoning
application submitted by him after having disclosed a pecuniary interest in the
matter; and to have carried out unauvthorised work on a boat ramp in the division
of the Shire which he represented. This work was undertaken in conjunction with a
roadworks project he was carrying out for the Council. The Councillor incorrectly
stated the amount owing for the roadworks as including the value of the work
performed on the boat ramp and, as a consequence, received payment for work not
authorised by the Council.

Profile of Subject of Complaint

Councillor A is a sclf-employed businessman who owns and runs a concrete and
earthmoving business. He had served continvously as a Shire Councillor from 1988
until his defeat in the 1991 Local Government elections.

- Investigation

Thirteen (13} people were interviewed in the course of the investigation and

Counci] records and the business records of Councillor A were ¢xamined. Eight (8)
witnesses gave evidence at a two—day hearing of the Commission.
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Chronological Summary of Facts

October/
November 1988

April 1989

May 1989

August 1939

September 1989

December 1989

January 1990

Council considers the matter of its involvement in the
upgrading of a natural boat ramp in the Shirc and resolves that
the local Progress Association should be advised that the
Council would contribute towards this upgrading if the Progress
Association obtained all necessary approvals.

The Department of Harbours and Marine advises that the
application must be in the name of the Council.

The Council resolves that it would not submit the application.
Councillor A present at the meeting.

The Council budget for 1989/90 provides for upgrading of the
access road to the natural boat ramp.

The Council considers an application by Councillor A to rezone
a forty (40) acre block owned by him. The value of the
property would have been increased by $30,000 if the
application was successful.

Councillor A declared a pecuniary interest and left the meeting,
but remained outside the door and later rejoined the meecting
and took part in a discussion of issues relating to the rezoning.
[There is conflicting evidence concerning the circumstances
surrounding his further involvement in discussions).

Upgrading of road carried out by Councillor A under contract
from the Council. Four invoices were received from Councillor
A, including one for $1235 for truck and loader hire for loading
and carting of road base for the road.

The Council Overseer signed the necessary order form for the
work and Councillor A was paid by the Council.

Upgrading of the boat ramp apparently also occurred at this
time.

Ratepayers complained to the Town Clerk about upgrading of
the boat ramp and access road.



February 1990

March 1990

A formal letter of complaint is received by the Council from
ratepayers regarding the upgrading of the boat ramp.

Letter of complaint is tabled and acknowledged at Council
meeting. Letter is tabled for discussion at next Council meeting
as Councillor A claims it contained inaccuracies and had been
tabled for discussion without adequate notice.

Councillor A, in discussions with the Shire Clerk, allegedly
admits overstating the costs of truck and loader hire and carting
of road base. This admission is disputed by Councillor A.
Further discussions take place regarding this matter.

In late March, the Council meeting considered the ratepayers'
letter. The Shire Clerk informs the meeting that the Council
had not expended any money on the construction of the boat
ramp. Councillor A was asked by the Chairman if he had
charged the Council for work on the ramp. There is some
dispute as to the reply given by Councillor A. In any event, it
is clear that the Council is by now aware that a portion of the
funds ostensibly expended on road access had in fact been
diverted to upgrade the natural boat ramp. Ratepayers advised
accordingly.

After this meeting, the Chairman asks Councillor A, in the
presence of the Shire Clerk and another Councillor, to produce
an amended account for the road upgrading and refund the
excess charges. Councillor A agrees to do so.

Within a few days, Councillor A gives the Shire Clerk a cheque
in refund for $713, but later retrieves the cheque. He then
gives the Shire Clerk an amended account dated 28/3/90 for
$522.50, a handwritten note, and $713 in cash which he
indicated was the amount overcharged. A receipt issued and
letters relating to this matter were forwarded to the Criminal
Justice Commission, the Auditor~-General, and the Director—
General of Local Government.
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Relevant Legislation

Section 7 of the Local Government Act requires. all members of local authorities to
take an Oath of Office to impartially fulfil the duties of the office’. The operation
of Section 14(4) of the Act' is designed 1o preclude members of local authoritics
from participating in discussions or voting on issues in which they have pecuniary
interests. Both provisions were considered in the context of this investigation, in
addition to Section 427(1) of the Criminal Code'', which creates the offence of
obtaining money by false pretences. The provisions of the Criminal Justice Act
with respect to charges of official misconduct were also considered.

The Issues

1. Were there any breaches of the Local Government Act by Councillor A?

Although he declared an interest in the matter relating to the property rezoning and
left the meeting, the circumstances under which Councillor A later took part in the
discussion relating to the application are unclear. Councillor A stated that he was
recalled to the meeting to clarify particular points, whilst other persons present at
the meeting dispute this. The others allege that Councillor A interjected in
discussions relating to road widths.

Councillor A knew that the boat ramp had been constructed in December and he
had billed the Council for its construction. Despite this, he took part in Council
discussions and voted at mectings where matters relating to the boat ramp were
raised. The money had not yet been reimbursed to the Council. Councillor A
clearly had a financial interest in discussions relating to wrongful payments to
himself.

pA Was there evidence of the commission of a criminal offence, or of official
misconduct by Councillor A?

Councillor A submitted an invoice for twelve hundred and thirty~five dollars
{($1,235) for truck and loader hire for carting road base. Those costs included in

® Annexure A(i)

1 mid, (i)

' Annexure Bfiii)
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part the cost of the unauthorised upgrading of the natural boat ramp. Three months
later, Councillor A submitted 2 revised invoice indicating that the amount due for
the road upgrading was only five hundred and twenty—two dollars and fifty cents
($522.50). The Council was reimbursed for the difference. The source of the
money provided for the reimbursement has been traced to three donors other than
Councillor A.

It remains unclear as to whether the donors intended to reimburse the Council or
Councillor A, but the net effect was that Councillor A retained the benefit of the
full amount viz: $1,235. The Council would not have approved payment for work
by Counciller A to upgrade the boat ramp. Councillor A was aware of this. The
invoice prepared by Councillor A misled the Council as to the true cost of the
authorised work.

The other witnesses, apart from Councillor A, gave accounts of this matter which
were generally consistent. Councillor A disagreed with other witnesses and with
the accuracy of some minutes of Council meetings. He initially asserted at the
hearing that the upgrading of the boat ramp did not occur until January. He later
changed his account to agree that it had occurred in December. He produced
statements from three persons to support his original account. When these persons
were interviewed, they indicated that their original statements were inaccurate.
Their revised accounts did not support Councillor A. The Commission formed the
view that the evidence of Councillor A was contradictory and illogical.

The Commission's Findings

. The participation of Councillor A in Council discussions relating to the
rezoning application in which he clearly had a financial interest was
contrary to his Oath of Office and Section 14(4) of the Local
Government Act. Prosecution for a breach of that section, however,
must be instituted within twelve months after the offence or six months
after discovery of the offence, and as the time period had expired, no
prosecufion could be undertaken.

. Sufficient evidence is available upon which to pursue a criminal charge
of false pretences against Councillor A. '

The Council, having resolved not to upgrade the boat ramp, would not have
approved payment for Councillor A to upgrade it. Councillor A was aware of this.
The original invoice paid by the Council was comprised, at least in part, of costs
incurred in the upgrading of the natural boat ramp. Councillor A submitted a
revised invoice some three months later, only after the matter had been brought to



- 47 -

the notice of the Council by ratepayers. The Council was reimbursed the $713
difference by Councillor A. This money was provided by three persons other than
Councillor A, who retained the benefit of the full amount originaily received from
the Council. Councillor A also took part in debate concerning the upgrading of the
boat ramp on at least two occasions after he received the payment for his account,
which included costs related to the boat ramp. The Commission is of the view that
the original submission of the invoice and the later actions of Councillor A in
discussing the invoice and the circumstances surrounding the work comstituted a
breach of trust. '

By knowingly preparing and submitting a document which was false and receiving
payment on the basis of that document, Councillor A has, prima facie, obtained
money by false pretences. There is also sufficient evidence to support 2 charge of
official misconduct, however, such a charge is not considered appropriate as
Councillor A no longer holds office.

Recommendations

. A brief of evidence alleging the offence of obtaining money by false
pretences against Councillor A should be forwarded to the Director of
Prosecutions for his consideration and any necessary action.

. The Local Government Act and Regulations, as they currently stand, do
pot adequately address the plethora of potential conflict of interest
situations which may arise regarding the administration of local
government in this State. It is recommended ¢hat the Minister for
Housing and Local Government conduct a review of the present
legislation and direct amendments to be drafted where necessary to
ensure it is clearly and unequivocally expressed that the pecuniary
interests of local authority members and employees cannot be allowed to
conflict with their duties. Time limits for prosecution action and penalty
optiens should also be reviewed.

. Local authorities should be assisted in establishing a upiform and
comprehensive Code of Conduct.

. The Criminal Justice Commission would have recommended that the
position of Councillor A be prescribed as subject to the jurisdiction of
the Misconduct Tribunal and that he be charged with official
misconduct. The maximum penalty following conviction for a charge of
this mature is dismissal. As ia previous case studies, the officer.
concerned has now retired from the position and such proceedings would
serve no useful purpose beyond publicizing a problem disclosed.



CASE STUDY E

This case study concerned officers employed by a medium-sized local authority in
an urban area currently undergoing rapid development.

On 17 October 1990, a general complaint regarding the alleged misuse of Council
funds by senior officers was received by a police officer attached to the
Commission during the course of enquiries being conducted in relation to an
unrelated matter.

Allegations

The substance of the complaint was that senior officers of the Council were using
official credit cards for entertainment and other expenses of a private nature. It was
further aileged that the funds were being misused in this manner with the
concurrence of the Chairman of Finance, an alderman, who was ultimately
responsible for the authorisation of the payment of the accounts.

Profile of Subject of Complaint

Credit cards were issued by the Council to the Mayor and seven high-ranking
officials. No cards are issued to aldermen, other than the Mayor. Nincteen (19)
suspect transactions totalling over $3,872 were identified over a four year period
from 1986 to 1990. Irregularitics were detected in five accounts: those of the
Mayor (now retired), the Town Clerk, the Deputy Town Clerk, the Deputy City
Engineer, and the Public Relations Officer (now resigned). The general range of
expenditure, as indicated by the individual vouchers, was in the vicinity of $100 to
$1,000.

Investigation

In addition to interviews conducted with numerous witnesses, a detailed
examination of credit card vouchers and other account documentation of the
Council was performed by a Financial Analyst attached to the Commission.

Facts

As previously stated, credit cards were issued to cight senior Council officials,
including the Mayor. Commission investigators were informed by Council officials
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that no clearly defined policy on the use of credit cards had been devised by the
Council and that card users were expected to be "on their honour”. No financial
limits were imposed on the individual accounts.

Upon incurring an expense on a credit card, the officer is required to lodge the
voucher with a clerk in the Accounts Section. When the statement is received from
the bank, the entries are compared and the statement is forwarded to the Finance
Committee for approval for payment. Statements are usually forwarded in bulk for
approval. The Committee has at times queried the amount of an expense incurred,
but rarely questions the purpose of the expenditure. The great majority of the
entries relate to expenditure for petrol and [presumably business-related]
entertainment.

With regard to expenditure for entertainment, the Town Clerk advised that the
officer incurring the debt would usually endorse on the back of the voucher full
particulars of the expenditure viz: the names of persons attending, the reason for
the expenditure and the appropriate vote against which the expenditure should be
charged. There was, however, no actual requirement placed upon any officer to
follow this procedure. The Chairman of the Finance Committec stated that the
Committee would need to be satisfied of the legitimacy of the expenditure before
payment was approved.

With regard to the issue of appropriate controls on the use of credit cards, one
alderman expressed the view that the senior officers were "not accountable” as cards
were provided merely on a trust basis and no guidelines existed to curb excessive or
otherwise improper spending. A senior officer issued with a card also expressed a
similar view, as did the Finance Manager of the Council.

Relevant Legislation
The offence of misappropriation under Section 408C of the Criminal Code™ was

considered, in addition to disciplinary charges of official misconduct under the

Criminal Justice Act.

2 aAnnexure B(ii)
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The Issues
1. Was evidence disclosed of any misuse of official credit cards?

Despite advice from the Town Clerk that the general practice regarding
entertainment expenses was to provide particulars of expenditure on the back of the
vouchers, Commission investigators noted that in many instances, the vouchers
examined contained no information or imadequate information regarding the
expenditure, and that on a number of occasions, the holder of the card bad not
submitted a voucher. The Finance Committee had approved payment without
calling for further and better particulars.

In addition to the nineteen transactions disclosed, investigators also located a
significant number of vouchers which contained little or no identifying information
at all, of either a formal or informal nature, regarding the type of expenditure
incurred. When questioned regarding these entries, the respective card holders were
unable to recall the nature of the expenditure or the circumstances under which the
debts were incurred, other than to insist that they would have represented legitimate
expenses. Diary entrics were of no assistance in this regard. Due to the lack of
relevant detail it was not possible at this stage to form any conclusions as to the
reasonableness or otherwise of these transactions.

The Town Clerk and the other Council officers regularly used their credit cards for
entertainment and other expenses. A venue which advertised topless waitresses was
particularly favoured. Of the nineteen transactions targeted, only three had been
approved for payment by the Finance Committece. It is salient to note that the
Chairman of Finance, in whom vests the ultimate authority for approval of such
expenditure, was present at all three functions, details of which are as follows:

(i)  Visit to restaurant advertising topless waitresses.

When queried regarding the expenditure, the Town Clerk advised that the
lunch had been organised by the Chairman of Finance to thank staff for their
hard work during the previous year and was in effect a Christmas lunch held
in January. Persons attending included senior officers and Council aldermen.

It had been suggested to Commission investigators that the officer incwring
the expense had tried to have the expenditure charged to an incorrect vote in
an endeavour to "cover it up”. This was denied by the officer concerned.
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(il)  Visit to beachside restaurant.

This expense was also described as a "thank you" lunch, organised by the
Chairman of Finance in appreciation of certain staff members' work during
the year. A beachside venue was chosen because it was more convenient for
the Chairman of Finance, who was holidaying at the beach at the time. The
majority of persons present were again senior officers and aldermen.

(iii) Five star hote! luncheon.

This lunch was orgenised as a “send-off* for the Town Clerk's secretary.
The majority of persons present were senior officers and aldermen.

When interviewed regarding their presence at the functions, the officers all
maintained that they attended in an official capacity and that business matters were
discussed. It does appear that private citizens, for example, a local solicitor, were
also present. Furthermore, the Deputy Town Clerk admitted that he had used his
credit card to purchase, on behalf of staff members, gifts for other employees who
were leaving their employ. No guidelines were in place to preciude this type of
expenditure.

The remaining sixteen transactions were incurred by the former Mayor and Public
Relations Officer of the Council. The Finance Committee, upon assessment of the
statements, formed the view that all of the expenditure was private in character.
The vouchers disclosed six (6) restaurant attendances, three (3) retail store
purchases, one (1) airfare purchase, two (2) petrol purchases, three (3)
accommodation accounts, and one (1) motor vehicle hire. The Committee resolved
1o pay the accounts, subject to reimbursement by the card holders. Even after a
considerable lapse of time, however, the funds had not been repaid.

The Commission's Findings

. Prima facie evidence of expenditure of a private nature was disclosed, in
addition to many instances of expenditure of which sufficient details
could not be provided to the Commission.

. Clear written guidelines regarding the use of official credit cards are

required to prevent their misuse.

The Council officers concerned uniformly maintained that all expenses incurred
were work—related. Commission officers were hampered in their investigations by



- 52~

the Jack of necessary records and detailed expense claims. In many instances,
expenditure incurred could not be sufficiently explained by the responsible officer
and the Finance Committee was certainly remiss in not secking further and better
particulars. The Chairman of the Finance Committee must be considered primarily
responsible in this regard and the Commission notes that he had been an active
participant in several of the restaurant attendances, the legitimacy of which were
certainly questionable at best.

Evidence was uncovered that two former Council officials had not reimbursed the
Council for private expenditure and there are reasonable grounds for regarding these
transactions as highly irregular. The Council ratified the use of the cards in this
manner by making payments on the accounts in the full knowledge that the
expenditure represented was private. The Commission considers this ex post facto
approval by the Council to be highly improper and may have amounted to an
official sanction of criminal offences. Such practice is contrary to all precepts of
accountability in acceptable local government management.

Recommendations

. The Council should develop and promulgate official policy on the use of
credit cards. Detailed guidelines should be developed and disseminated
as soon as practicable, '

. The Council Finance Committee should be reminded of its responsibility
to ensure that expenditure incurred by means of official credit cards is
properly accounted for and adequately controlled. Systems and
procedures relating to the use of credit cards and the approval of
expenditure incurred must be formalised and policed.

. The Council should seek immediate reimbursement of monies
improperly expended for private purposes by its employees.

. A brief of evidence is to be forwarded to the Director of Prosecutions
requesting advice as to possible criminal offences committed by any
Council officials or former officials regarding the conduct of expense
accounts,
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CASE STUDY F
This investigation involved a large, urban local authority.

The complaint was brought to the Commission's attention on 10 April 1990 by a
senior Council official, who had received it in the form of a detailed anonymous

letter.  Section 2.20(2)(e) of the Criminal Justice Act requires the Official
Misconduct Division of the Commission to investigate complaints or information

received concerning misconduct that comes to its notice from any source, including
anonymous Sources.

The letter contained a number of complaints, three of which are addressed by this
case study. One of these matters was not raised directly in the letter but was
identified during the course of the investigation as a possible factor underlying the
alleged abuse of Council systems detailed in the original complaint.

Allegations

The complaint alleged corruption and misconduct on the part of employees of the
Council's Works Department and the demonstration of favouritism in the
employment of certain truck owner/drivers hired by the Council.

It was also alleged that conflicts of interest existed on the part of nominated
Council employees who had interests in plant and machinery hired to the Council.

Profile of Subject of Complaint

The persons the subject of allegations occupied positions of Project Ovesseer,
Project Foreman, Maintenance Foreman, Senior Clerk and Clerk within two separate
branches of the Works Department. One branch {referred to as M Branch] was
responsible, as a whole, for the allocation of work to owmerftruck drivers on
Council jobs; the other [referred to as P Branch] was charged with the selection of
plant and equipment from individual contractors wishing to hire to the Council.

Employees identified as having an interest in plant were:

(i) Mr F, a project foreman in the Materials Section of M Branch, who
operated a trading partnership with a company of which an
owner/driver, Mr E, was a director. The partnership [referred to as the
E/F Partnership] owned a roller which was on hire to the Council.
Mr F advised of his involvement in this machine to his superiors. The
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E/F Partnership also owned a bobcat which was hired by the Council
from Mr E's company. In October 1990, the E/F Partnership
incorporated to become E/F Pty Ltd. Mr F, Mr E and their respective
spouses each hold one share in the company;

(ii)  Mr B, the senior clerk in the Transport Section of M Branch, operated
a trading partnership [referred to as the B/C Partnership] with an
owner/driver, Mr C, and their respective wives. The B/C Partnership
Jeased a bobcat machine to the Council. Mr B was employed in the
section directly responsible for the allocation of work to truck
owner/drivers;

(iii) Mr I, a clerk in P Branch, had an interest in a roller hired to the
Council.

Investigation

Approximately fifty (50) persons were interviewed by Commission officers in
relation to this matter. Extensive Council records were obtained and company and
partnership records and financial records relating to the persons named in the
allegations were seized and analysed.

Fourteen (14) persons were required by this Commission to attend and give
evidence during the course of a three day investigative hearing.

Facts
The Structure of the Organisation

The activities of staff from M Branch and P Branch of the Works Department were
investigated. Diagrammatical representation of the structure of both branches,
showing their inter-relationship, appears at Tables E and F on pages 55 and 56
respectively.

M Branch, which is comprised of the Transport and Materials Sections, is charged,
amongst other functions, with the responsibility of ensuring that the demand for
hourly rate owner/truck drivers for Council construction projects is met, and that
payment of these drivers is made.

Prior to the Criminal Justice Commission commencing this investigation, the
allocation of drivers to Council job sites had been handled by one officer in the
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Transport Section, Mr A, for seven (7) years. His immediate supervisor was Mr B,
a senior clerk who, as previously stated, was in partnership with one of the drivers,
which partnership also hired a bobcat machine to the Council. The relevant section
of P Branch organised the supply of plant to the various departments of the Council
as required and to this end, selected the plant for hire from individual contractors.
The section is staffed by two (2) clerks who allocate plant to job sites.

Plant and equipment is selected by tender. In November and December of each
year, the Council calls for tenders from companies and persons interested in hiring
plant to the Council. Tenders are received and the equipment is arranged into
categories according to the hire price. Selection of equipment for hire is usually
made on the basis that the cheapest-priced machine suitable for the job would be
awarded the contract. On occasions, when a specific machine or type of machine is
requested, selection may be made outside of the normal tendering process.
Ostensibly, special requests were subject to scruting and permitted only in
exceptional circumstances viz: where it can be justified that the job requires the
use of a specialised machine or the services of an experienced operator. In practice,
no such checks were made on these requests and the system was open io
exploitation.

In the system of allocating work to truck drivers, gangers in charge of projects were
permitted to request the services of specific owner/drivers. Several Council
employees and a truck driver informed the Commission that they were aware of
rumours that requests for corrupt payments in return for regular work for truck
drivers and/or plant hire had been made by Council officers, including Messrs A
and B. It was also alleged that owner/drivers made gifts of alcohol to gangers and
their workers 1o ensure that good relationships were maintained between them and
Council officers. No evidence of any corrupt payments was uncovered.

Relevant Legislation

Those sections of the Criminal Code creating offences of official corruption (S.87)
and receipt or solicitation of secret commissions (8.442B) were considered relevant
to this investigation.

The relevant provisions of local govemnment legislation setting out requirements for
disclosure of pecuniary interests by employees in contracts with the Council were
also considered, in addition to those sections of the Criminal Justice Act relating to
charges of official misconduct.
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The Issues

1. Was there evidence of official misconduct, criminal offences or breaches
of local government legislation regardiag the hire of truck owner/drivers
or the hire of plant in which Council officers had pecuniary interests?

There is no doubt that certain individuals the subject of allegation, for example
Messrs A, B and G, were vested with significant powers to hire plant and allocate
work to drivers and as such, could be seen to occupy key positions. Upon
investigation, however, the majority of the allegations were found not to be
supported by any direct evidence ~ the evidence received, in the main, amounted to
a series of witnesses recounting rumours and counter-allegations told to them by
others. Mr B was named by a truck driver on hearsay evidence as being
responsible for directing work to a certain owner/driver in return for weekly
payments. Both Mr B and the truck driver's nominated informant denied the
allegation and a detailed financial analysis of Mr B's affairs failed to reveal any
evidence of receipt of corrupt monies.

It was also suggested that Mr B exhibited favouritism in directing work to Mr C, by
virtue of their business relationship. It is demonstrated by the Commission's
statistical analysis that certain owner/drivers did receive more work than others.
Table G overleaf illustrates a sample of paymenis made by M Branch. Note that
cerfain earnings, namely those of Mr C, had increased markedly in comparison to
other drivers in the sample. When asked to comment on this, Mr B stated that if
Mr C recetved more work than other drivers, it was due to his competence.

Mr B, in turn, alleged that Mr A had exhibited bias in the allocation of work.
Other employees interviewed also made the same allegation. No evidence to
support the allegation was forthcoming.

Truck owner/driver, Mr E, informed the Commission that some four years
previously, a foreman, Mr D, had demanded the sum of $50 per week from Mr E
so that the latter could obtain and maintain regular driving work. Mr D denied the
allegation and a financial analysis of his affairs failed to disclose any evidence of
receipt of corrupt payments. There were no witnesses 1o the conversation and the
Commission formed the view that Mr E's credit was somewhat questionable, given
that his partnership with foreman, Mr F, hired equipment to the Council under the
name of Mr E's company to avoid Mr F's interest in the equipment being revealed.
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The following emerged with regard to the individuals investigated:

Mr F had notified an interest in the roller owned by the E/F Partnership and hired
by the Council after the commencement of the Criminal Justice Commission
inquiry, but had concealed his interest in the bobcat machine. He had apparently
been wamed by a Council Engineer that it was not acceptable for him to have an
interest in the machine as he was the foreman in the section that hired it. The
machine was purchased by the partnership in 1990 and placed on permanent hire to
the Council under the direct control of Mr F.

The investigation also disclosed that accepted procedure was not followed in
reaching many of the hire arrangements. Equipment owned by the E/F Partnership
had been hired outside of the normal Council tendering process and another
overseer, Mr G, had assisted Mr E to complete the necessary tender documents for
the 1990 year. Mr G had access to information relating to hire rates that would
otherwise be kept confidential. On occasions he also made specific requests for
hire of the equipment owned by the E/F Partnership.

In the 1991 year, two items of equipment were offered to the Council for hire by
E/F Pty Ltd.

Mr B had been actively involved in the hire of the machine owned by the B/C
Partnership. This hire arrangement had also been entered into outside of normal
Council guidelines. The plant hire clerks were aware of the interest of Mr B in this
equipment and admitted that, as a consequence, they may not have been totally
impartial in the hiring of this plant and did not bring the interest of Mr B to the
notice of superiors.

In the 1991 year, this equipment was again offered for hire by the B/C Partnership
trading under their registered business name.

As previously noted, Mr I also had an inferest in a roller which was hired to the
Council. He did declare this interest to his superiors, who were apparently not
aware that the relevant Act required this to be formally notified. Mr I was not
employed in a position where he was able to exert any influence over the allocation
of work to his machine.

There was evidence relating to the knowledge of senior Council officers about the
interests of Messrs B and F in the equipment - it emerged that the officers
responsible for arranging hire of these machines were aware of these interests.
There was no evidence that the interests were furthered by corrupt payments or
benefits, however, there may have been partiality on the part of the plant hire
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clerks in preferring the equipment of Council employees. After the commencement
of the Commission's inquiry, Messrs B and F declared interests in the equipment on
hire to the Council for the 1990 year as required by legislation. The declarations
made by Messrs B and F were forwarded under cover of a letter from the Engineer
in Charge of the branch to the Council Solicitor. The Council Solicitor advised the
Town Clerk of the disclosures and they were noted by the Town Clerk.

The interests declared by Messrs B and F were apparently only those which related
to their personal interests in the equipment. The interest of Mr B's wife was not
declared and Mr F made a declaration of only 25% interest when he had asserted,
upon prior interview, that the E/F Partnership was a 50/50 arrangement between
himself and Mr E's company. Mr F later sought to explain this by stating that he
supposed his wife was involved as well, although her name did not appear on lease
documents or upon the business name register. In his letter attached to the
declarations of Messrs B and F, the Engineer in Charge of the branch advised that
the equipment was not used in work carried out by the section. This statement is
incorrect, as clear evidence was disclosed to indicate that the equipment was so
used.

At hearings conducted by the Commission, the Council asserted that it had
retrospectively noted the declared interests and now regarded the matter as
concluded. No further declarations of interest have been made by Messrs B and F
in relation to equipment on hire to the Council in the 1991 year.

2. Were systems and procedures relating to allocation of work to truck
drivers and hire of plant and equipment adequately controlled?

The systems relied upon the integrity of the officers involved. This was confirmed
by the Chief Engineer. No mechanisms were in place to ensure that procedures
were followed.

The present system of tender documentation for plant and equipment hire does not
adequately address the potential problems which could arise regarding conflicts of
interest amongst staff. No procedures had been developed whereby plant hire clerks
in P Branch were advised of interests of Council staff when notified, so that the
hire and allocation of this equipment could be controlled and potential conflicts
avoided.

While management of the branch may be aware of the respective interests of staff
members in the equipment, there are no systems in place to ensure that the plant
hire clerks do not hire the equipment at the request of Council officers with a direct
interest in it or place it directly under their. control.
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3. Were the legislative requirements adequate to prevent conflicts of
interest arising?

Council policy clearly stated that written notification of all pecuniary interests is to
be provided to the Council, however no formal register containing written
declarations of interest was maintained as it is not expressly required by the
Jegislation. Thus pecuniary interests, where notified in writing, were not formally
registered.

The Commission’s Findings

. Systems relating to the allocation of work to truck owner/drivers and the
hire of plant and equipment were not sufficiently controlled. As a direct
consequence, conflicts of interest mecessarily arose as employees were
permitted to contract with the local authority.

. The policy of the Council regarding the declaration of conflicts of
interest was not complied with. No pecuniary interest reg:ster was in
place to record declarations when made.

. Insufficient evidence of any corrupt payments being made to Council
officers was disclosed by the investigation.

Messrs B and F clearly breached the conflict of interest provisions of the relevant
local authority legislation and action should be taken against them for failure to
declare their interests as required by the Act. A brief of evidence alleging possible
breaches of Section 89 of the Criminal Code with respect to failure of public
officials to declare private interests in contracts will be forwarded to the Director of
Prosecutions for his consideration.

Messrs B and F made no effort to comply with the Council policy and the
requirements of the Act with regard to the declaration of pecuniary interests. The
equipment in which they had interests was hired by the Council in circumstances
where clear conflicts of interest were evident. While the Council administration
was prepared to retrospectively approve of the hire of the equipment, neither Mr B
nor Mr F advised the Council of the full extent of their interests in the 1990 year.
In the 1991 year, neither Mr B nor Mr F have made any declaration of interest as
required by the legislation.
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Mr I attempted to comply and appropriate procedure was adopted by his supervisors
to ensure that no direct conflict of interest arose.

The evidence surrounding the alleged demand made by Mr D was not sufficient to
recommend criminal charges, a charge of official misconduct or a breach of the
relevant local govemment provision which relates to officers of the Council
exacting fees or rewards. A conviction for breach of this provision would have
resulted in Mr D losing his position and being barmred from re-employment in any
local authority for 5 years.

Systems and procedures relating to the allocation of work to truck owner/drivers
and hire of plant and equipment are inadequate and open to manipulation. While
no corrupt behaviour has been proved in this instance, the systems permit
exploitation by unscrupulous persons acting alone or in concert. In the light of the
allegations in this regard, increased earnings by certain persons could reasonably be
viewed with some suspicion, although no corroboration was available to establish
positively that the patent disparities were a direct consequence of partiality.

It is axiomatic that the lack of special controls relating to the hire of equipment in
which Council employees have interests is likely to result in favouritism and bias in
the hire and allocation of this equipment. Unless adequate systems with appropriate
contro]l mechanisms are introduced, conflicts of interest arc likely to continue to
arise, with concomitant allegations of partiality.

Council policy relating to conflicts of interest was not applied. Senior officers of
the branch were actively involved in this non-application, and condoned and
assisted others in situations where conflicts of interest were evident. Even if the
interests of employees had been notified, there is no requirement that interests be
registered formally in a register open for inspection. The actions of the Council in
retrospectively ratifying interests which were notified only after a lapse of
considerable time, and then only after this Commission began investigations,
amounted to an official sanction by the Council of breaches of the local government
legislation and its own stated policy. The Commission regards this conduct as
irresponsible and reprehensible. It does nothing to discourage corrupt practices and
prevent their re-occurrence. Taken as it was in the face of a Commission
investigation, this action is contemptuous of the Commission's atiempts to stamp out
corrupt practices within local government, sets aside the processes of reform and is
explicable only in terms of a sclf-interested defemsive reaction or a collusive
arrangement. It is an action to be roundly condemned.



Recommendations

The Council should develop, disseminate and enforce comprehensive
policy governing contractual and trading relationships between the
Councit and its officers and employees.

Systems and procedures shounld be introduced to ensure that all interests
of Council officers and employees which relate to contractual and
trading relationships with the Council are known to officers responsible
for the administration of those contractual and trading arrangements on
the Council's behalf and that adequate controls exist to ensure that the
potential for conflicts of interest is minimised.

The relevant local governinent legisiation should be reviewed to ensure
that it adequately and clearly addresses matters relating to possible
conflicts of interest of Council officers and employees.

The Town Clerk should be required to record formally all particulars of
disclosures made under the Act. The record should be open to
inspection by authorised officers.

The Council should conduct a thorough and independent review of the
Works Department to ensure it is operating effectively and efficiently.
Systems and procedures relating to the hire of truck owner/drivers and
plant and equipmient should also be thoroughly reviewed and the
activities of both branches should be monitored in the context of any
program of operational review,

It is recommended that Messrs B and F be prosecuted for breaches of
the conflict of interest provisions of the relevant Act in failing to fully
declare their interests as required by the legislation. A brief of evidence
alleging possible breaches of Section 89 of the Criminal Code with
respect to failure of public officers to declare private interests in
contracts should be forwarded to the Director of Prosecutioas for his
consideration and any necessary action.
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E. CONCLUSION

These case studies serve to highlight common problems detected in the
administration of local government throughout this State. The Commission made
the following findings:-

CASE STUDY A

. The purchasing officer, Mr A, was not impartial in the discharge of his
duties and his partiality resulted in one company securing a monopoly of
Council business which the company exploited, and which resulted in the
Council failing to secure value for funds expended.

. The Council system was not properly administered and internal controls
proved inadequate, viz: appropriate procedures for the placement of
repairs with private suppliers were not complied with. Controls in the
accounting system were not triggered by the unusually high number of
confirmation orders or anomalies as between other orders written by Mr
A, and administrative procedures proved ineffective in addressing
concerns raised with the Council regarding the monopely situation.

CASE STUDY B

. There is evidence that the Shire Chairman used his official position to
further his private financial interests in that he used his position to
obtain work from the Council and deliberately concealed the connection
between himself and Messrs A and B.

. The recording system within the Shire Council with respect to the
awarding of grass slashing contracts and the monitoring of the
performance under the said contracts was inadequate. The normal
checks and balances within the internal auditing system were pecessarily
compromised by the co-signatory of cheques also being the payee.

CASE STUDY C

. Favouritism was shown to Mr B in extending preferential treatment to
him. The conduct of the Town Clerk in this matter, and in events
surrounding the awarding of the furniture contract to Mr Y, fell far
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short of the appropriate standard required of such a high-ranking local
government officer.

. Fundamental changes were made to the terms of the contract relating to
servicing of the refuse tips. As a comsequence, the contract which was
entered into by Mr B and the Council was entirely different to the
contract for which tenders had been called. In order to comply with the
requirements of Section 19 of the Local Government Act, the contract
should have been re-tendered. Under the circumstances, the Council
was not in a position to make a sound decision regarding the viability of
the contract,

CASE STUDY D

. The participation of Councillor A in Council discussions relating to the
rezoning application in which he clearly had a financial interest was
contrary to his Qath of Office and Section 14(4) of the Local
Government Act. Prosecution for a breach of that section, however,
must be instituted within twelve months after the offence or six months
after discovery of the offence, and as the time period had expired, no
prosecution could be undertaken.

. Sufficient evidence is available upon which to pursue a criminal charge
for false pretences against Councillor A.

CASE STUDY E

. Prima facie evidence of expenditure of a private nature was disclosed, in
addition to many instances of expenditure of which sufficient details
could not be provided to the Commission.

. Clear written guidelines regarding the use of official credit cards are
required to prevent their misuse.

CASE STUDY F

. Systems relating to the allocation of work to truck owner/drivers and the
hire of plant and equipment were not sufficiently controlled. As a direct
consequence, conflicts of intcrest necessarily arose as employees were
permitted to contract with the local authority.
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The policy of the Council regarding the declaration of conflicts of
interest was not complied with. No pecuniary interest register was in
place to record declarations when made.

Insufficient evidence of any corrupt payments being made to Council
officers was disclosed by the investigation.

It is clear from the Commission's investigations into complaints in the local
government arena that the issues raised by the case studies are not isolated.
General problems identified included:-

Lack of adequate financial controls and poor financial and operational
systems and procedures.

Lack of any system for the comprehensive review of financial and
operational systems and activities, even in the largest local authorities.

Short-sighted audit procedures which concentrated upon checking only
required financial documentation and accounts, leading to a narrow and
strictly "financial and accounting” focus which failed to take in the greater
picture and the wider public interest.

Lack of adequate records, other than the required financial records, and poor
record systems.

Lack of checks and balances within the system to ensure abnormal patterns
in financial transactions are identified, and/or to assist in identifying areas of
risk.

Administrative arrangements which result in senior Council officers
identifying closely with the elected Council of the day and being dependent
upon the goodwill of influential members of the Council for continuation of
employment and advancement. Consequently, decisions and advice offered
by senior officers has on occasions been perceived as being focused upon
furthering the interests of Council members, in preference to the interests of
ratepayers and electors.

Lack of awareness amongst Council employees and clected Council members
of matters constituting conflict of interest, reinforced by the unwillingness of
Council adminisirations to enforce the admittedly inadequate legislative
provisions relating to conflict of interest situations, and by the past failure of



the Department of Housing and Local Government to enforce the relevant
legislative provisions.

Maintenance of Integrity of Senior Officers

The Commission has been pleased by the response of some senior officers of local
authorities to the Commission. They have stated that previously they felt under
threat from elected officials and had experienced difficultics in reporting matters
which came to their attention. A number have contacted the Commission and
stated that the creation of the Commission, and the duties and protection afforded
by the Criminal Justice Act have established a framework within which they can
comfortably report these matters and expect their reports to be followed up.

No doubt some Council employees will remain reluctant to question the activities of
Councillors for fear that there will be repercussions which may affect their
livelihood. Given the reality of close contact on 2 daily basis between the parties,
the problems attendant on the often symbiotic inter-relationship between Council
officers and clected officials are not readily soluble. In the future, however, the
Commission expects that Council officers will play a more active role in the
operation of local government than that exhibited by many of the senior officers in
the case studies reported.

Necessary professional standards in the local government area should be reinforced
by the development and issue of a standard Code of Conduct for Council officers
and elected officials. In matters relating to conflicts of interest, individual Councils
should be encouraged to develop comprehensive policies which are published and
enforced. As previously stated, the legislative provisions which have proved in
practice to be inadequate in this regard should be reviewed as a matier of urgency.
As the six case studies disclose, belief in the "honour system™ has obviously not
been justified, and immediate action is needed to strike at the networks of cosy
relationships which have been allowed to flourish over the years, and to wipe them
out. '

The Role of the Auditor-General

The Commission is further encouraged by the positive and co—operative relationship
which has emerged between the Auditor-General and the Commission. A co-
operative approach is the preferred strategy for successfully addressing problems
relating to issues of deficient systems, controls and procedures. Local government
auditors who regularly work within all Councils in the State can assist by
identifying these problems in bringing them to the attention of Council officers and
assisting in the development of sound sclutions.
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In the longer term, the greatest change towards accountability will be dependent
upon the acceptance of the necessity for greater professionalism in performing
public duties. Professionalism entails the performance of a public duty with
integrity, competence and independence. It is surely not too much to ask of our
elected officials and Council employees that they account fairly and openly to the
ratepayers and electors of Queensland. A co-operative approach to problems as
they emerge and an ongoing program of information and education for all
concerned will be required if the present sitvation is to be improved and local
government is 1o be accepted by the public as an accountable and efficient
component of the greater system of government in this State.
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Local Govemnment Act = Relevant Provisions

(i)
(ii)
(iif)

(iv)

S.7(2A) - Oath of office

S.14(4) - Disability of members of Local Authorities
for voting on account of interests in contracts, etc.
S.17(5) - Disclosure by officers of interest in
contracts, etc.

$.17(6) - Officers exacting or accepting fees.

8.19(4) — Tenders and quotations for work, goods or
materials. -

Criminal Code (Queensland) — Relevant Provisions

(i)
(if)
(iif)
(iv)
v)

$.87 - Official corruption

S.88 - Extortion by public officers

S.89 - Public officers interested in contract.

S.408C ~ Misappropriation of property.

$.427 - Obtaining goods or credit by false pretence or
wilfully faise promise.

S.442B - Receipt or solicitation of secret commissions
by an agent.

5.488 - Forgery.



Appendix A(i)

S.7(2A) ~ Oath of allegiance and declaration of office to be made and
subscribed. (a) A person elected or appointed to the office of chairman or member
of a Local Authority shall, before acting as chairman or, as the case may be,
member make and subscribe -

(i)  the oath of allegiance;

(ii)  a declaration of office in the following form:-

"1, , having been appointed to the
elected
City
office of chairman of the Council of the Town of s
member Shire

do hereby declare that 1 take the office upon myself and will
faithfully and impartially fulfil the duties of my office
according to the best of my judgment and ability."



Appendix A(ii)

S.14(4) - Disability of members of Local Authorities for voting on account of
interest in contracts, efc. (i) If a member of a Local Authority has any pecuniary
interest, direct or indirect, in any contract or proposed contract or other matter, and
is present at a meeting of the Local Authority at which the contract or proposed
contract or other matter is the subject for consideration, he shall at the meeting, as
soon as practicable after the commencement thereof, disclose the fact, and shall not
take part in the consideration or discussion of, or vote on any question with respect
10, the contract or proposed contract or other matter.

(ia) For the purposes of this subsection, the interest that a member may
have in -
(a)  the allowances provided for under section 13 or the fees and
expenses provided for under section 15A;

(b)  a contract or proposed contract or matter as a ratepayer, ¢lector
or inhabitant of the Area or as an ordinary user or consumer of
any service or thing; or

(¢} any matter relating to the terms on which the rnight to
participate in any service, including the supply of goods, is
offered for general use or consumption,

shall not be treated as a pecuniary interest.

(ii}  For the purposes of this subscction, a person shall (subject as hereafter
in this paragraph provided) be treated as having indirectly a2 pecuniary interest in a
contract or proposed contract or other matter if —

(8) He or any nominee of his is a member of a company or other
body with which the contract is made or is proposed to be
made, or which has a direct pecumiary interest in the other
matter under consideration; or

(b)  He is a partner or is in the employment of a person with whom
the contract is made or is proposed to be made, or who has a
direct pecuniary interest in the other matter under consideration:



Provided that -

(a) This paragraph shall not apply to membership of or
employment under any public body;

(b) A member of a company or other body shall not by reason only
of his membership be treated as being so interested if he has no
beneficial interest in any shares or stock of that company or
other body.

(i) In the case of married persons living together, the interest of one
spouse shall if known to the other be deemed for the purposes of this subsectlon to
be also an interest of that other spouse.

{iv) A general notice given in writing to the clerk of the Local Authority
by a member thereof to the effect that he or his spouse is a member or in the
employment of a specified company or other body, or that he or his spouse is a
partner or in the employment of a specified person, shall, unless and until the notice
is withdrawn, be deemed to be a sufficient disclosure of his interest in any contract,
proposed contract, or other matter relating to that company or other body or to that
person which may be the subject of consideration after the date of the notice.

(v)  The clerk of the Local Authority shall record in a book to be kept for
the purpose particulars of any disclosure made under paragraph (i) of this
subsection, and of any notice given under paragraph (iv) thereof, and the book shall
be open at all reasonable hours to the inspection of any member of the Local
Authority.
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$.17(5) - Disclosure by officers of interest in contracts, etc. (i) If it comes to the
knowledge of an officer employed, whether under this Act or any other Act, by a
Local Authority that a contract in which he has any pecuniary interest, whether
direct or indirect (not being a contract to which he is himself a party) has been, or
is proposed 1o be, entered inio by the Local Authority, or that any other matter in
respect of which he has any pecuniary interest is to be considered by a meeting of
the Local Authority, or by a meeting of a committee of the Local Authority, he
shall as soon as practicable give notice in writing to the Local Authority of the fact
that he is interested therein.

For the purposes of this paragraph (i) an officer shall be treated as having
indirectly a pecuniary interest in a contract or proposed contract if he would have
been so treated by virtue of paragraphs (ii} or (iii) of subsection four of section
fourteen of this Act had he been a member of the Local Authority.

(ii)  An officer of a Local Authority shall not, under cover or by virtue of
his office or employment, exact or accept any fee or reward whatsoever other than
his proper remuneration.

S.17(6) — Officers exacting or accepting fees. Every officer or servant employed
by a Local Authority, whether under this Act or any other Act, who exacts or
accepts on account of anything done by virtue of his office or in relation to any
matters fo be done under this Act or any other Act whereby powers or duties are
conferred or imposed upon the Local Authority any fee or reward, other than the
salary or allowance allowed by the Local Authority, or who is in any wise
concerned or interested in any bargain or contract made by the Local Authority
shall, in addition to any other penalty incurred by him under this Act or any other
Act, be incapable of being afterwards employed by any Local Authority for a period
of five years.
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S.19(4) - Tenders and quotations for work, goods or materials. Except in cases
of emergency, before any contract other than a contract for the execution of any
work or the fumnishing of any goods or materials to an amount not exceeding
$50,000 or such other amount as the Governor in Council from time to time by
Order in Council determines (he being hereby thereunto authorised) is entered into
by a Local Authority such Local Authority shall three weeks at least before entering
into such contract notify its intention to make and invite tenders for such contract
by public notice published in such newspaper or newspapers and in such other
manner and to such extent as will ensure that the Local Authority will receive the
greatest number of tenders.

Except in cases of emergency, a Local Authority shall not enter into any
contract for the execution of any work or the furnishing of any goods or materials
to an amount exceeding $3,000 or such other amount as the Governor in Council
from time to time by Order in Council determines (he being hereby thereunto
authorised), but not exceeding $50,000 or such other amount as the Govemor in
Council from time to time by Order in Council determines (he being hereby thereto
authorised), unless and until the Local Authority has, in such manner and to such
extent as will in its opinion ensure the receipt by it of the greatest number, invited
and given opportunity for the making of quotations.

The Local Authority may accept the tender or quotation which on a view of
all the circumstances appears to it to be the most advantageous, or the Local
Authority may decline to accept any of the tenders or quotations.

The Local Authority shall take security for the due performance of any
contract to an amount exceeding $50,000 or such other amount as the Governor in
Council from time to time by Order in Council determines (He being hereby
thereunto authorised).
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$.87 - Official corruption.
Any person who —

(1) Being employed in the Public Service, or being the bolder of any public
office, and being charged with the performance of any duty by virtue of such
employment or office, not being a duty touching the administration of justice,
corruptly asks, receives, or obtains, or agrees or attempts to receive or obtain,
any property or benefit of any kind for himsclf or any other person on
account of any thing already done or omitted to be done, or to be afterwards
done or omitted to be done, by him in the discharge of the duties of his
office; or

(2)  Corruptly gives, confers or procures, or promises or offers to give or confer,
or 1o procure of attempt to procure, to, upon, or for, any person employed in
the Public Service, or being the holder of any public office, or to, upon, or
for, any other person, any property or benefit of any kind on account of any
such act or omission on the part of the person so employed or holding such
office;

is guilty of a crime, and is liable to imprisonment for seven years, and to be fined
at the discretion of the court.

S.88 - Extortion by public officers. Any person who, being employed in the
Public Service, takes or accepts from any person, for the performance of his duty as
such officer, any reward beyond his proper pay and emoluments, or any promise of
such reward, is guilty of a misdemeanour, and is liable to imprisonment for three
years.

S.89 - Public officers interested in contracts. Any person who, being employed
in the Public Service, knowingly acquires or holds, directly or indirectly, otherwise
than as 2 member of a registered joint stock company consisting of more than
twenty persons, a private interest in any contract or agreement which is made on
account of the Public Service with respect to any matter concerning the department
of the Service in which he is employed, is guilty of a misdemeanour, and is liable
to imprisonment for three years; and to be fined at the discretion of the Court.
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S.408C - Misappropriation of property. (1) Any person who dishonesily applies
to his own use or to the use of any person -

(a) property belonging to another; or
(b)  property belonging to him, which is in his possession or control (either
solely or conjointly with any other person) subject to a trust, direction

or condition or on account of any other person,

is guilty of the crime of misappropriation of property.



Appendix B(iii)

S.427 - Obtaining goods or credit by false pretence or wilfully false promise.
(1) Any person who by any false pretence or wilfully false promise or partly by a
falsc pretence and partly by a wilfully false promisc and with intent to defraud
obtains from any other person any chattel, money or valuable security or induces
any other person to deliver to any person any chattel, money or valuable security is
guilty of a crime and is liable to imprisonment for five years. It is immaterial that
the thing is obtained or its delivery is induced through the medium of a contract
induced by the false pretence or the wilfully false promise or partly by a false
pretence and partly by a wilfully false promise as the case may be.
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5.442B ~ Receipt or solicitation of secret commission by an agent. Any agent
who corruptly receives or solicits from any person for himself or for any other
person any valuable consideration —

(a) As an inducement or reward for or otherwise on account of doing or
forbearing to do, or having done or forbome to do, any act in relation
to his principal's affairs or business; or

(b)  The receipt or any expectation of which would in any way tend to
influence him to show, or to forbear to show, favour or disfavour to
any person in relation to his principal's affairs or business.



Appendix B(v)

S.488 - Punishment of forgery in general. Any person who forges any document,
writing, or seal is guilty of an offence which, unless otherwise stated, is a crime.






