GOCORP Interactive Gambling Licence:

Report on an Advice by
R W Gotterson QC

SEPTEMBER 1999



© Crimina Justice Commission, 1999.

Apart from any fair dealing for the purpose of private study, research, criticism or review, as permitted under the Copyright
Act, no part may be reproduced by any processwithout permission. |nquiries should be made to the publisher, the Criminal
Justice Commission.

ISBN 07242 7146 5

Printed by GOPRINT, Brisbane.

Criminal Justice Commission
557 Coronation Drive
Toowong Qld 4066
Australia

PO Box 137
Albert Street Brisbane
Qld 4002 Australia

Tel.: (07) 3360 6060
Fax: (07) 3360 6333
E-mail: mailbox@www.cjc.gld.gov.au



The Honourable Peter Beattie MLA
Premier of Queensland

Parliament House

George Street

BRISBANE QLD 4000

The Honourable Ray Hollis MLA
.Speaker of the Legislative Assembly
Parliament House

George Street

BRISBANE QLD 4000

Mr Paul Lucas MLA

Chairman

Parliamentary Criminal Justice Committee
Parliament House

George Street

BRISBANE QLD 4000

Dear Sirs
In accordance with Section 26 of the Criminal Justice Act 1989, the Commission hereby furnishes to each of you its report titled
Gocorp Interactive Gambling Licence: Report on an Advice by R W Gotterson QC. The Commission adopted Mr Gotterson's advice

asitsreport.

Yours faithfully

BRENDAN BUTLER SC
Chairperson



Level 15

MLC Centre

239 George Street
BRISBANE QLD 4000

DX 40142

Telephone: (07) 3229 2005
Facsimile: (07) 3210 6628

Mr B JButler S.C.
Chairperson

Criminal Justice Commission
557 Coronation Drive
TOOWONG QLD 4066

Dear Mr Butler

Re: Issue of Interactive Gambling Licenceto Gocor p Limited

Pursuant to Section 66 of the Criminal Justice Act 1989, on 6 August 1999 the Criminal Justice Commission engaged me
as an independent qualified person:
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investigation of the suspected official misconduct that the Commission should conduct, including whether public
and/or private hearings should be held.

Attached is my Memorandum of Advice in relation to the matter.
Yours sincerely,
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Glossary

AlEL

Australian Internet Entertainment Limited

Business Associate

A person whom the Minister reasonably believesis associated with the ownership or
management of the applicant’s operations or will, if an interactive gambling licence is
issued to the applicant, be associated with the ownership or management of the
licensed provider’s operations

Commission Criminal Justice Commission
CJAct Criminal Justice Act 1989
CsC Compliance Steering Committee of the Queensland Office of Gaming Regulation

Executive associate

An executive officer of a corporation, partner or trustee, or another person stated by
the Minister whom the Minister reasonably believes is associated with the ownership
or management of the applicant’s operations or will, if an interactive gambling licence
isissued to the applicant, be associated with the ownership or management of the
licensed provider’s operations

Executive Director

Mr David Ford - the Executive Director of the Queensland Office of Gaming
Regulation

Gocorp GOCORP Limited (known as Australian Internet Entertainment Limited prior to
7.5.99)

ICAC Independent Commission Against Corruption

IGPP Act Interactive Gambling (Player Protection) Act 1998

Licence A licence issued under Part 3 of the Interactive Gambling (Player Protection) Act
1998

MEPPC Members' Ethics and Parliamentary Privileges Committee

MLA Member of the Legislative Assembly

Navari Navari Pty Ltd

Officia misconduct

Official misconduct within the meaning of Section 32 of the Criminal Justice Act
1989

QAO Queendland Audit Office

QOGR Queensland Office of Gaming Regulation

QPS Queensland Police Service

Regulations Interactive Gambling (Player Protection) Regulation 1998
Supercom Supercom Consultants Pty Ltd

Topki Topki Holdings Pty Ltd

Treasurer Mr David Hamill MLA - The Treasurer of Queensland

Under Treasurer

Mr Gerard Bradley

Vil




Chronology

18 March 1998 Interactive Gambling (Player Protection) Act 1998 enacted by Coalition
Government

19 May 1998 Governor dissolves Parliament

26 June 1998 Labor officialy form Government

29 June 1998 Mr David Hamill appointed Treasurer

1 October 1998

Interactive Gambling (Player Protection) Act 1998 and Interactive Gambling
(Player Protection) Regulation commenced

16 October 1998

Australian Internet Entertainment Limited (AIEL) submitted aformal
application for an interactive gambling licence

November 1998 - May

1998bity checks carried out by QOGR

7 May 1999 AIEL changed its name to Gocorp Limited

2 June 1999 Memorandum under the hand of the Under Treasurer recommends to the
Treasurer that alicence should be granted to Gocorp

3 June 1999 The Treasurer grants a 15 year licence to Gocorp

viii




Executive Summary

1. TheCommission’sinstructions required meto examine certain documentation including aletter of
the L eader of the Opposition, Mr Borbidge ML A, and information in the Commission’ s possession
relating to the issuing of an interactive gambling licence to GOCORP Limited and on the basis of
that examination to advise if areasonable suspicion of official misconduct exists concerning the
issuing of the licence, or if preliminary enquiries should be carried out before such an assessment
could be made.

2. Onthebasisof my examination | recommended to the Commission, and the Commi ssion authorised,
the conduct of preliminary enquiries by way of interview of individuals and collection of further
documentary material. | supervised the conduct of the preliminary enquiries.

3. The Commission’ sinstructions envisaged a two step process:

() after conducting preliminary enquiries to advise whether a reasonable suspicion of
official misconduct in the issuing of the licence exists; and

(i) if there is areasonable suspicion to advise on how the suspected official misconduct
should beinvestigated, including whether public and/or private hearings should be held.

4. The functions of the Commission’s official misconduct division include to investigate officia
misconduct or alleged or suspected official misconduct. For the purposesof thisinvestigation, only
conduct that is official misconduct or aleged or suspected official misconduct is within its
investigative jurisdiction. Accordingly, the Commission’s instructions required me to advise
whether areasonable suspicion of official misconduct existsinrelation to theissuing of thelicence.

5. For there to be areasonable suspicion of official misconduct there must exist a state of affairs
which createsin themind of areasonable person an actual apprehension, beyond mere speculation,
of official misconduct.

6. Official misconduct is defined in the Criminal Justice Act. A holder of an appointment in a unit
of public administration commits official misconduct when he or she acts officially in away that
is not honest or not impartial, or involves a breach of trust, or is a misuse of officially obtained
information, and when in so acting, the appointment holder commits a crimina offence or a
disciplinary breach justifying termination of office. Inthe case of elected appointment holders, the
act must amount to a criminal offence. A person who does not hold an appointment may commit
official misconduct when he or she adversely affects, or attemptsto adversely affect, the honest and
impartial discharge of functions or exercise of powers by an appointment holder and when his or
her conduct amounts to a criminal offence.

7. Thecriminal offence element of official misconduct means that the investigator must identify the
typeor typesof criminal offencesthat might possibly be committed in particular circumstances and
then look for signs of them. Criminal offences in the nature of bribery - either offering or taking
bribes - wereidentified as relevant for these enquiries and provided a focus for investigators.

8. Labbying by, or on behalf of, an applicant is not itself official misconduct - it is not a crimina
offence to lobby a government official for aresult. Thisis so even when thelobbyist isan elected
official.



10.

11.

12.

13.

Ordinarily, making a false or misleading statement to obtain a licence - which can be criminal
offence - is not official misconduct because the appointment holder to whom it is made is not
pressured towards dishonest or partial conduct by the statement. Dishonesty or partiality require
aconsciousness of wrongdoing or of favouritism respectively on the part of the appointment holder.
With false or misleading statements ordinarily the recipient will believe that the statement is true
and will not be conscious of actual or potential wrongdoing or favouritism on his or her part.

To detect conduct that could be official misconduct requires a careful examination of how
individuals involved in the process of issuing the licence went about performing their respective
responsibilities in that process. This approach was adopted in the preliminary enquiries. Some
seventeen officers of the Queensland Office of Gaming Regulation, Queensland Treasury and the
Premier’ s Department were interviewed by experienced investigative officers of the Commission.
| personally interviewed Mr DavidHamill MLA, Treasurer, Mr Darryl Briskey MLA, Parliamentary
Secretary to the Treasurer, and Mr Gerard Bradley, Under Treasurer. Each interview involved an
examination of the individual’s conduct against relevant contemporaneous documents.

| am satisfied that the enquiriesthat have been undertaken by the Commission are sufficient for the
purpose of ascertaining whether or not a reasonable suspicion of official misconduct exists
concerning the issuing of the licence to GOCORP Limited.

The results of these investigations are that in my view:

() no reasonable suspicion of official misconduct on the part of any officer of QOGR
concerning the issuing of the licence exists;

(i) no reasonable suspicion of official misconduct on the part of any Treasury officer
concerning the issuing of the licence exists;

(iii) no reasonabl e suspicion of official misconduct on the part of Mr DIJHamill MLA or Mr
DJ Briskey MLA concerning the issuing of the licence exists; and

(@iv) no reasonable suspicion of official misconduct on the part of Gocorp, or any person
associated with it, including Mr W T D’ Arcy MLA, Mr D W Livingstone and Mr P J
Pisasale, concerning the issuing of the licence exists.

I come to the above conclusions having reached the view that there is no evidence that any of the
following conduct occurred:

. deliberately fast-tracking the processing of the application to confer a competitive
advantage on the applicant;

. carrying out deliberately inadequate probity reviews, for example, by not investigating
a person whose suitability should have been investigated;

. deliberately reporting inadequately on the probity reviews,

. deliberately making recommendationsin favour of agrant of thelicencewhen an honest

recommendation should have been against the grant or in favour of the grant on more
stringent terms;
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. deliberately truncating aline of enquiry when it was realised that this may have lead to
information being produced which was inimical to the granting of the licence;

. any act of favourable treatment or any act which showed alack of impartiality;

. any act by an individual concerned with the process of issuing or granting the licence
which involved the misuse of information obtained by these persons because of their
positions;

. any failure to act honestly in processing or granting the licence

. any act which constituted abreach of trust by any individual concerned with the process

of issuing or granting the licence.

Furthermore there is no evidence that any gifts or promises of money, property or other benefits
were offered or given to any person to influence a decision.

| consider that further investigations by the Commission of the circumstances surrounding the
issuing of the licence are neither necessary nor warranted. | so advise.

The processing of thislicence application has served to highlight a number of resourcing issuesfor
QOGR which, in my judgement, had implications for its probity investigation of the application.
These issues relate to coverage of the whole probity investigation process with adequately trained
and experienced personnel, investigation techniques and proceduresfor recording rel evant probity
information and for transmitting it to probity investigators.

The participation of MLAs in lobbying activities is a matter of public interest. The degree of
interest is heightened whenthe MLA hasadirect or indirect financial interest in the outcome. The
responsible authority, the Members Ethics and Parliamentary Privileges Committee of the
Legislative Assembly, has circulated a draft Code of Conduct. It is desirable that a Code of
Conduct which takes account of ethical issues raised by the GOCORP Limited application, be
adopted as soon as possible.

Xi



CHAPTER 1. INTRODUCTION

Chapter 1
Introduction

The Commission’s instructions

On 6th August 1999, the Commi ssion resolved to engage the services of anindependent qualified person
pursuant to s.66 of the Criminal Justice Act 1989 (the CJ Act) to conduct preliminary enquiries in
relation to the grant by the Treasurer on 3rd June 1999 of an interactive gambling licence (the licence)
to GOCORP Limited (Gocorp). ThelInteractive Gambling (Player Protection) Act 1999 (the |GPP Act)
providesfor the granting by the Treasurer, asthe responsible Minister, of interactive gambling licences.
On the same day, 6th August, | was engaged by the Commission to conduct the preliminary enquiries.

Background to resolution

TheCommissionisrequired at all timesto act independently, impartialy, fairly andinthepublicinterest:
s.22 CJ Act. Having regard to this duty and to the need to ensure that it was seen to be discharging it,
the Commission so resolved in light of the following factors which are set out in the Minute of the
Resolution:

@ Allegations of improper conduct have been madein the mediasince 27 July 1999 concerning the
circumstances surrounding theissuing of an Internet Casino Licence to Gocorp by the Treasurer
of the State of Queensland, the Honourable David John Hamill;

(b) The Commission commenced of itsown initiative pursuant to Section 29(2) of the (Act) to obtain
information in order to assess whether the circumstances surrounding the issuing of the said
licence gave rise to a reasonable suspicion of official misconduct thereby enlivening the
Commission'sjurisdiction;

(@) By letter to the Commission dated 2 August 1999 the L eader of the Opposition, the Honourable
Rob Borbidge MLA, raised concerns of improper conduct including official misconduct
concerning the issuing of the said licence;

(d) TheCommission hasreceived asubstantial quantity of documentation and other informationfrom
the Queensland Audit Office in relation to the circumstances surrounding the issuing of the said
licence;

(e The Commission isrequired by Section 29(3)(d)(ii) of the Act to investigate cases of alleged or

suspected official misconduct by persons holding appointmentsin units of public administration
that come to its notice from any source.

Scope of brief

The preliminary enquiriesthat | am to conduct are detailed in the Minute of the Resolution as follows:
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0] To examine the contents of the letter of the Leader of the Opposition and any other
documentation and information in the possession of the Commission relating to theissuing of the
said licence;

(i) Onthebasisof that examination, to adviseif areasonable suspicion of official misconduct exists

concerning theissuing of the said licence or if preliminary enquiries should be carried out by the
Commission before such an assessment can be made;

(iii) To supervise the carrying out of any enquiries recommended under paragraph (ii);

(iv) To report on the results of any enquiries recommended under paragraph (ii) and advise if a
reasonable suspicion of official misconduct exists concerning the issuing of the said licence;

(v) If counsel advises that a reasonable suspicion of official misconduct exists, to advise on the
nature of the investigation of the suspected official misconduct that the Commission should
conduct, including whether public and/or private hearings should be held.

GOCORP Limited (Gocorp)

Gocorp was incorporated in Queensland as a public company on 30th June 1998. Its name upon
incorporation was Australian Internet Entertainment Ltd. Its name was changed to Gocorp on 7th May
1999. The change of name had no significance for the grant of the licence. In thisadvice the applicant
company is referred to either as Gocorp or as the applicant. For the sake of simplicity, the name,
Australian Internet Entertainment Ltd, is not used.

Prior to the incorporation of Gocorp, those involved in the promotion of the project which culminated
in the grant of the Gocorp licence had considered using two other companies for the project, briefly,
Australian-On-Line Gaming Pty Limited, and, then, Australian Online Entertainment Limited.
Representatives of Australian Online Entertainment Limited met with QOGR representativesinrelation
to the project prior to the advent of Gocorp. | refer to this later in this advice.

Conduct of enquiries

I commenced work on preliminary enquiries on Monday 9th August 1999. The Commission then, and
subsequently, has assured me that its resources are available to assist me and that | should not hesitate
to request any assistance | consider necessary. | have been assisted in my enquiriesby Mr S Lambrides,
Detective Inspector C Reeves, Mr K Weimar and other officers of the Commission. All assistance that
I have requested through Mr Lambrides has been provided to me.

My initial brief contained a large number of documents made available to the Commission by the
Queendand Audit Office (QAO) which has been conducting parallel enquiries for the purpose of a
special audit of the issuing of thelicence. These documentswere obtained from the Queensland Office
of Gaming Regulation (QOGR) or supplied to the Auditor-General by a number of partiesin response
to noticesissued by him under s.86 of the Financial Administration and Audit Act 1977 for the purpose
of hisindependent inquiry into theissue of thislicence. Having perused those documents, | formed the
opinionsthat it wasimpossible from them al one to determine whether a reasonable suspicion of official
misconduct existed and, that any deliberation upon the issue whether a reasonabl e suspicion existed or
not which was limited to documents alone would be based on incomplete and inadequate material. | so
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advised the Commission on 17th August 1999 and recommended that two steps necessary for a proper
deliberation upon thisissue, be taken, namely:

e that individuals, being officers in the Premier's Department, the Queensland Treasury and QOGR
who had some association with the process by which thislicence was granted, be interviewed with
respect to the circumstances surrounding the grant of the licence; and

e that further documents be sought from relevant Government departments or individuals.

On the same date, the Commission resolved to accept my advice and authorised me to take the
investigative steps | had recommended.

Since that date, a number of investigative steps have been taken, including the following:

1. Officersof the Commission have attended at the offices of QOGR, wherethey inspected all itsfiles,
and were supplied with copies of alarge number of documents.

2. A large number of tape recorded records of interviews conducted by officers of QOGR during the
course of probity investigationsin early 1999 have been transcribed and examined.

3. Officersof the Commission have conducted detailed interviewswith 17 officersor former officers
attached to the Queensland Treasury, the Premier's Department or QOGR.

4. | have conducted detailed interviews of the Treasurer, Mr DJ Hamill MLA, his Parliamentary
Secretary, Mr DJ Briskey MLA and the Under Treasurer, Mr G Bradley.

QAO has continued to receive a large number of documents intermittently from numerous parties to
whom notices were given. Copies of such of those documents as were considered relevant to my
enquiries were made available to the Commission by QAO shortly after receipt. During the course of
hisinvestigations, the Auditor-General interviewed on oath someelevenindividuals. Transcriptsand/or
tape recordings of those interviews have been supplied to the Commission.

I mention also that on two occasions, the L eader of the Opposition, Mr R Borbidge, wrote directly to the
Commission or to myself conveying certain information and forwarding certain documents of relevance
tomy enquiries. Thiscorrespondencewasin additionto Mr Borbidge'soriginal letter dated 2nd August
1999 which listed anumber of concerns of improper conduct relating to the issue of the said licence, the
detail of which | will return to later in this advice. | also received correspondence, being a copy of a
letter addressed to the Auditor-General, on one occasion from the Leader of the Liberal Party, Dr David
Watson MLA, containing further information.

I have examined all of the abovementioned documents and have had regard to the information contained

in them and the information disclosed in the course of interviews for the purpose of conducting my
enquiries.

Liaison with the Queensland Audit Office

| was advised that the Chairman of the Commission had discussed with the Auditor-General the
respective enquiriesto be conducted by thetwo organi sationsand that they had agreed to co-operate with
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each other to the extent permitted by thelegislation governing thetwo organisations. The purposeof this
was to ensure a timely and cost-effective investigation aimed at preventing, or at least reducing, any
duplication of effort and to minimise the cost on the public purse.

The Commission’ senquirieswerein the nature of aforensicinvestigation aimed at ascertai ning whether
therewas areasonable suspicion of official misconduct on the part of any person. The QAQO’ senquiries
were by way of audit.

Notwithstanding the difference in focus| report that there was full co-operation to the extent permitted
by the respective legislation.

Focus of enquiries

It will be noted from the Minute of the Commission's resolution of 6th August 1999 that the advicel am
to give the Commission, in the first instance, is as to whether a reasonable suspicion of official
misconduct exists concerning the issuing of the licence. In view of the Commission’s jurisdiction |
consider this to be an appropriate initial focus. This prescription has served to focus my enquiries on
that broad issue, namely, whether a reasonable suspicion of official misconduct exists. The issue
comprises the key expressions reasonable suspicion and official misconduct. They each have had a
prominent role both in defining the scope of thisissue and in moulding the approach to, and content of,
my enquiries. It isappropriate then that | explain how each expression had defined the scope and then
how they have moulded the enquiries. | turn first to the definitional aspects of the expressions.
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Chapter 2
Criminal Justice Act - interpretational issues

Reasonable suspicion

S.29(3) of the CJ Act invests the official misconduct division of the Commission with a number of
functions, one of whichis:

(d) to investigate cases of -
() alleged or suspected misconduct by members of the police service; or

(i) alleged or suspected official misconduct by persons holding appointmentsin other units
of public administration;

that come to its notice from any source, including by complaint or information from an
anonymous source.

Therefore for present purposes only conduct that is official misconduct or alleged or suspected
official misconduct iswithin itsinvestigative jurisdiction.

Whilst, in this context, the CJ Act speaks of suspected official misconduct, it does not contain the
expression reasonable suspicion of official misconduct or derivatives of it. However, the expression
reasonabl e suspicion, or derivativesor analogues of it, are not infrequently encountered in other statutes
both in Queendland and in other jurisdictions. Judicial exposition of its meaning in those statutory
contexts does assist in discerning its meaning for the present context.

Useful guidance on the meaning is given in the decision of the Full Bench of the High Court in George
v. Rockett (1990) 170 CLR 104. Under consideration in that case was s.679 of the Criminal Code (Q)
which contains both the expressions reasonable grounds for suspecting and reasonable grounds for
believing with regard to issuing warrants. At 115-6, the Court observed:

In considering the sufficiency of asworn complaint to show reasonable grounds for the suspicion and belief
to which s.679 refers, it is necessary to bear in mind that suspicion and belief are different states of mind
(Homesv. Thorpe[1925] S.A.S.R. 286, at p.291); Seven Seas Publishing Pty Ltd v. Sullivan [1968] N.Z.L.R.
663, at p.666) and the section prescribes distinct subject matters of suspicion on the one hand and belief on
the other. Thejustice must be satisfied that there are reasonable grounds for suspecting that 'thereisin any
house, vessdl, vehicle, aircraft, or place - Anything' and that there are reasonable grounds for believing that
the thing ‘will ... afford evidence as to the commission of any offence’.

Suspicion, as Lord Devlin said in Hussein v. Chong Fook Kam [1970] A.C. 942, at p.948, 'in its ordinary
meaning is astate of conjecture or surmise where proof islacking: 'l suspect but | cannot prove.' The facts
which can reasonably ground a suspicion may be quite insufficient reasonably to ground a belief, yet some
factual basis for the suspicion must be shown. In Queensland Bacon Pty Ltd v. Rees (1966) 115 C.L.R. 266,
aquestion was raised as to whether a payee had reason to suspect that the payer, a debtor, ‘was unable to pay
[its] debts as they became duge' as that phrase was used in s.95(4) of the Bankruptcy Act 1925 (Cth). Kitto J.
said (1966) 116 C.L.R. at p.303:
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'A suspicion that something exists is more than a mere idle wondering whether it exists or not;
it is a positive feeling of actual apprehension or mistrust, amounting to a 'slight opinion, but
without sufficient evidence', as Chambers's Dictionary expressesit. Conseguently, areason to
suspect that a fact exists is more than a reason to consider or look into the possibility of its
existence. The notion which 'reason to suspect’ expresses in sub-s.(4) is, | think, of something
whichinall the circumstances would create in the mind of areasonable person in the position of
the payee an actual apprehension or fear that the situation of the payer isin actual fact that which
the sub-section describes - a mistrust of the payer's ability to pay his debts as they become due
and of the effect which acceptance of the payment would have as between the payee and the other
creditors.’

See al so the decisions of the Queensland Court of Appeal in Gough v. Braden [1993] 1 Qd.R. 100, 108
and Wicksv. Marsh [1993] 2 Qd.R. 583.

The passage from the judgment of Kitto J. cited with approval by the Full Bench had been relied on by
Ormiston J. of the Supreme Court of Victoriain 1984 to illuminate the expression has reason to suspect
that a person has committed an offence in s.16A of the Companies (Vic) Code. In Commissioner for
Corporate Affairs v. Guardian Investments Pty Ltd [1984] V.R. 1019, his Honour expressed his
conclusion thisway at 1025:

... the word 'suspect’ requires a degree of satisfaction, not necessarily amounting to belief, but at least
extending beyond speculation as to whether an event has occurred or not.

I conclude from these authoritiesthat for there to be areasonabl e suspicion of official misconduct, there
must exist a state of affairs which creates in the mind of a reasonable person an actual apprehension,
beyond mere speculation, of official misconduct.

It may be inferred from this that my instructions envisage a two staged approach: the first stageisto
ascertain whether a reasonable suspicion of official misconduct exists; and the second stage - to be
undertaken only if areasonable suspicion exists - isto advise on the nature of the investigation of the
suspected official misconduct that the Commission should conduct, including whether public and/or
private hearings should be held. A second stage investigation would be an investigation of the type
contemplated in paragraph (d) of s.29(3) of the CJAct. Thus, the occasion for me to consider whether
there ought to be public and/or private hearings only arises if | advise that a reasonable suspicion of
official misconduct exists.

Official misconduct

Official misconduct is defined for the purposes of the CJ Act as conduct that isin the general nature of
official misconduct prescribed by s.32 and a conspiracy or attempt to engage in such conduct: s.31(1).

Section 32 is headed General nature of official misconduct and states:

32.(1) Officia misconduct is-

@ conduct of a person, whether or not the person holds an appointment in a unit of public
administration, that adversely affects, or could adversely affect, directly or indirectly, the honest
and impartial discharge of functions or exercise of powers or authority of a unit of public
administration or of any person holding an appointment in a unit of public administration; or

(b conduct of a person while the person holds or held an appointment in a unit of public
administration -
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() that constitutes or involves the discharge of the person's functions or exercise of hisor
her powers or authority, asthe holder of the appointment, in amanner that is not honest
or isnot impartial; or

(i) that constitutes or involves a breach of the trust placed in the person by reason of his
or her holding the appointment in a unit of public administration; or

(© conduct that involves the misuse by any person of information or material that the person has
acquired in or in connection with the discharge of his or her functions or exercise of his or her
powers or authority as the holder of an appointment in a unit of public administration, whether
the misuse is for the benefit of the person or another person;

and in any such case, constitutes or could constitute

(d) in the case of conduct of a person who is the holder of an appointment in the unit of public
administration - acriminal offence, or adisciplinary breach that provides reasonable groundsfor
termination of the person's servicesin the unit of public administration; or

(e in the case of any other person - a criminal offence.

()] Itisirrelevant that proceedings or action in respect of an offence to which the conduct isrelevant
can no longer be brought or continued or that action for termination of serviceson account of the
conduct can no longer be taken.

3 A conspiracy or an attempt to engage in conduct, such asis referred to in subsection (1) is not
excluded by that subsection from being official misconduct if, had the conspiracy or attempt been
brought to fruition in further conduct, the further conduct could constitute or involve an offence
or grounds referred to in subsection (1).

Section 32(1) does not appear to have a statutory antecedent in Queensland legislation. Noneisto be
located in The Criminal Code. The apparent source of the definition of official misconduct in s.32(1)
isfoundinss.8(1) and 9(1) in Part 3 of the Independent Commission Against Corruption Act 1988 (NSW)
(ICAC Act). To date, New South Wales, Queensland and Western Australia are the only Australian
jurisdictions to have created ICAC-type commissions although similar bodies had been inaugurated
elsewhere prior to 1988. Notwithstanding, those who drafted ss.8(1) and 9(1) and s.32(1) do hot appear
to have drawn from overseas legislation to draft the definitions of corrupt conduct and official
misconduct respectively.

Section 8 of theICAC Actisheaded General nature of corrupt conduct. Theexpression corrupt conduct
isdefined in s.8(1) in terms that bear a strong similarity to paragraphs (a), (b) and (c) of s.32(1) of the
Act. Section 9(1) issimilar to the remaining two paragraphs of s.32(1), namely, (d) and (€). Although
strongly similar for the most part, there are some differences in expression between s.32(1) on the one
hand and ss.8(1) and 9(1) on the other. It isunnecessary for meto essay the differencesin any detail for
present purposes.

These provisions have been considered judicially on a number of occasions. | have had regard to the
following decisions:
Section 32(1)

Walker v. Criminal Justice Commission (1992) Supreme Court of Queensland, unreported 92.439
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Rv. Blizzard [1993] 1 Qd.R. 151
Re Newnham [1993] 1 Qd.R. 502
Re Whiting [1994] 1 Qd.R. 561
Re Mullen [1995] 2 QdR 609

Re Watson [1997] 1 Qd.R. 340

Sections 8(1), 9(1)
Balog v. Independent Commission against Corruption (1989) 18 NSWLR 356; (1990) 169 CLR 625.
Greiner v. Independent Commission against Corruption (1992) 28 NSWLR 125.

Woodham v. Independent Commission against Corruption, Supreme Court of New South Wales, No.
30006 of 1993, unreported.

Drawing from these decisions as well as from the words of the section itself, | make the following
observations on a number of aspects of s.32(1) which are relevant to my enquiries.

Whose conduct

Paragraph (a) of s.32(1) can apply to the conduct of any person whether the person holds an appointment
inaunit of public administration or not. It isto be contrasted with paragraph (b) which can apply to the
conduct of a person who holds or held an appointment in a unit of public administration only.

Two limbs to paragraph (a)

Operatively, paragraph (a) containstwo limbs. They arefound in the expressions adver sely affectsand
or could adversely affect. Each limb operates quite differently from the other. The first limb is
concerned with conduct which does produce an adverse effect. In other words, it requires that there be
an actual cause and effect. By contrast, the second limb does not require an actual cause and effect. The
word could in this context givesthe connotation of having the ability or capacity to affect adversely. To
ascertain whether any particular conduct has that attribute or not requires the making of an hypothesis
about the potential effect of conduct.

Honest and impartial

The object of the conduct with which paragraph (a) is concerned isthe honest and impartial discharge
of functions or exercise of powers or authority. Paragraph (b)(i) contains the adjectival phrasein a
manner that isnot honest or isnot impartial to qualify the words discharge and exer cise which precede
it. Although the paragraphs are slightly dissimilar in this regard, | consider that the words honest and
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impartial have the same meaning when used in each paragraph. | note that paragraph (@) uses the
connective and between the words. | doubt that the connective is used in this case for the purpose of
requiring that the conduct in question affect adversely both the honest discharge or exercise and the
impartial discharge or exercise. Werethat so, therewould be an odd difference between it and paragraph
(b)(i) which usesthe alternate or between thewords and, al so, there would be an inexplicable narrowing
of paragraph (a). Inmy view, it issufficient for paragraph (a) to apply that the conduct adversely affect
either the honest or the impartial discharge or exercise.

The word honest or derivatives of it are frequently used in legislation as an attribute of conduct. In
Marchesi v. Barnes[1970] VR 434, Gowans J. was required to consider the meaning of the expression
act honestly asit impacted on directors dutiesin s.124 of the Companies Act 1961. HisHonour held that
it referred to acting bona fide in the interests of the company in the performance of the functions
attaching to the office of director. At 438, Gowans J. said:

A breach of the obligation to act bona fide in the interests of the company involves a consciousness that what
is being doneis not in the interests of the company and deliberate conduct in disregard of that knowledge.

This passage highlights the key elements which characterise alack of honesty: consciousnessthat what
is being done is wrong and deliberate conduct in disregard of that knowledge. It follows that the
expression is not honest in paragraph (b)(i) connotes consciousness on the part of a repository of a
function or power or authority of wrong doing in the discharge or exercise of the same and deliberate
conduct in disregard of that knowledge. Section 32(1)(b)(i) is concerned with conduct of that kind.
Section 32(1)(a), however, is concerned with the conduct of another person that influences or could
influence the repository towards discharging functions or exercising powers or authority in away that
is not honest.

Theword impartial is not as frequently used in legislation as the word honest. 1n s.8(1) of the ICAC
Act, paragraph (a) containsthewordimpartial whereasparagraph (b) of that section containsitsantonym
partial. The Oxford Dictionary gives the following meaning for partiality:

Inclined antecedently to favour one party in a cause or one side of the question than the other; unduly
favouring one party or side in a suit or controversy, or one set or class of persons rather than ancther;
prejudice; biased; interested; unfair.

These meanings, it will be noted, include, but are not limited to, conduct involving preference for one
of two or more competing interests. Notwithstanding, in Greiner, Mahoney J.A. at 161C expressed the
view that for there to be partiality, two or more interests need to be in competition. Although he
dissented asto the result in the case and neither of the majority, Gleeson C.J. or Priestly J.A., discussed
the meaning of partial, in the later New South Wales case of Woodham, Grove J. at 7-8 adopted what
Mahoney J.A. had to say in Greiner as to the meaning of the word. | respectfully suggest that in light
of the dictionary definition, to require that invariably there be competing interests for there to be
partiality may limit the scope of the word unduly.

Mahoney J.A. at 162C made observations on the mental element of partiality. Using his concept of
preference, he said that the preference must involve not merely the consciousness of preferring and the
intent to prefer, but, in the relevant sense, an appreciation of the fact that the selected person has been
preferred for an unacceptable reason. These observations provide useful guidance as to the mental
element of partiality in the context of s.32(1). Toactinamanner that isnotimpartial - paragraph (b)(i) -
the repository of the function or power or authority must be conscious that an individual is being
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advantaged or disadvantaged, intend that the individual be so advantaged or disadvantaged, and also
appreciate that the advantage is being conferred, or the disadvantage is being inflicted, for an
unacceptable reason.

| have already referred to the second, or hypothesis, limb of paragraph (a). To allow for the elements of
honesty and impartiality, the hypothesis that must be made becomes a rather complex one. It requires
a consideration of whether or not the repository might act dishonestly or partially, and in that exercise
there must be attributed to the repository the necessary mental elements of dishonesty and partiality
which | have mentioned.

Paragraph (b) and connection with office

Paragraph (b) of s.32(1) refersexclusively to conduct of aperson whilethe person holdsan appointment
in a unit of public administration. Giving effect to this phrase, Lee Jin Re Mullen stated at p.613 that
for paragraph (b) to apply there must be misconduct by the officer in the course of or pertaining to the
exercise of the powers, functions, duties or responsibilities attaching to his or her office. HisHonour
specifically excluded from the ambit of official misconduct under paragraph (b), conduct which is
essentially unconnected with the individual's office.

It followsfrom thisthat where aholder of an appointment in aunit of public administration commitsan
offence in a private capacity, that is, the officer is not acting in the course of discharging the functions
or exercising the powers or authority attaching to hisor her office, the conduct cannot be conduct for the
purposes of paragraph (b).

Thus, in the context of the present matter, were a state parliamentarian, alocal government councillor,
or other holder of an appointment in a unit of public administration who supported a particular licence
application, to commit an offence by making a knowingly false or misleading statement to officers of
QOGR, the offence could not amount to conduct for the purposes of paragraph (b) asthe conduct would
bemadein aprivate capacity and not in the course of discharging official functionsor exercising official
powers or authority. It is true that the offence could be conduct for the purposes of paragraph (a) of
s.32(1) but would beso only if it had or could have had the necessary adverse effect on the QOGR officer
or officersto whom the statement was made. However, by its nature, the offence could not be conduct
for the purposes of paragraph (c) of s.32(1) becauseit could not possibly involve the misuse of officialy
acquired information or material.

Constitutes or could constitute

Section 32(1) requiresthat, in any case, the conduct in question constitute or could constitute acriminal
offence or adisciplinary breach that provides reasonable grounds for termination. Section 9(1) of the
ICAC Act uses the expression could constitute or involve when referring to criminal and disciplinary
offences. In Greiner, all members of the New South Wales Court of Appea held that in determining
whether the conduct could constitute or involve such offences, an objective standard is to be applied:
143G, 145E-G, 166G-167D, 181D. The connotation given by the word could, it was held, was would
if proved: 145G-146F, 187D. To my mind, the word could in the expression could constitute isto be
given asimilar meaning.

10
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Paragraph (d)

Where the conduct in question isthat of a person who isthe holder of an appointment in aunit of public
administration, paragraph (d) requires that that conduct constitute or could constitute either:

« acriminal offence; or

» adisciplinary breachthat providesreasonabl e groundsfor termination of the person'sservicesinthe
unit of public administration.

Criminal offence

Criminal offences comprise crimes, misdemeanours and simple offences. Crimes and misdemeanours
are indictable offences; that isto say, the offenders cannot, unless express provision is made for it, be
prosecuted or convicted, except upon indictment: The Criminal Code s.3(2), (3). A simple offenceis
any offence (indictable or not) punishable, on summary conviction, before aMagistrates Court, by fine,
imprisonment, or otherwise: Justices Act 1886 s.4.

Reasonable grounds for termination

Reasonabl e grounds for terminating means reasonable grounds for asuccessful termination of services:
compare Greiner 145F, 187D, 192C. A question arises whether the expression disciplinary breach that
provides reasonable grounds for termination of a person's servicesis capable of applying to Ministers,
or Members of the Legidative Assembly (MLAS). The Solicitor-General has advised that it is not:
Advice to the Commission dated 2nd November 1992. | respectfully agree. Particularly, for both
Ministers and MLAS, there is no applicable code of conduct or discipline, breach of which might be
characterised asadisciplinary breach. Absent adisciplinary breach, the possibility of atermination of
servicesfor adisciplinary breach cannot arise. A consequence of thisinterpretationisthat for aMinister
oran MLA, the conduct in question must be such that it constitutesor could constitute acriminal offence
for para. (d) to be satisfied.

It should be noted that s.9(1) ICAC Act, at the time of the Greiner litigation, was more extensive than
paragraph (d) and included afurther ground, namely, (c) reasonable groundsfor dismissing, dispensing
with the services of or otherwise terminating the services of a public official. This paragraph (c) stood
independently of, and was not a mere quaification to, the disciplinary offence ground in s.9(1),
paragraph (b). The additional ground in paragraph (c) made s.9(1) significantly different from s.32(1)
with regard to the issue presently under discussion.

It remains to mention that s.9(1) has been amended since the decision in Greiner was given to include
the following additional ground:

(d) In the case of conduct of a Minister of the Crown, or a member of a House of Parliament - a
substantial breach of an applicable code of conduct,

and also sub-sections (3), (4) and (5) have been added. No similar amendments have been made to
s.32(1).

11
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Evidentiary and Procedural Issues

Thecivil standard of proof appliesto the determination of aMisconduct Tribunal of acharge of officia
misconduct: Re Newnham [1993] 1Qd.R. 502, 508; Re Mullen p.12. The civil standard of balance of
probabilities is applied with acknowledgement that the graver the allegation, the greater should be the
strictness of proof demanded.

To conclude that a party is guilty of official misconduct within the meaning of s.32(1) requires a
Misconduct Tribunal tofirst satisfy itself that the requirements of s.32(1)(d) have been made out and in
particular that the conduct constituted or could have constituted a criminal offence or a dismissable
disciplinary breach: Re Newnham 510.

In the case of termination, the expression could constitute or involve requires the Misconduct Tribunal
to point to an identifiable basis for saying that its reasons constitute reasonable legal grounds for a
successful termination: compare Greiner 145G-146F, 187D.

Therequirements of procedural fairness must be observed in the hearing of official misconduct charges:
Re Blizzard 163; Re Mullen pp.614-615; s.23(1)(a) Misconduct Tribunals Act 1997.

My preliminary enquiries have been directed towards ascertaining whether or not there is areasonable

suspicion of official misconduct asthat expression is defined in the CJ Act and asthe definition and its
New South Wales analogue have been interpreted by the courts.

12



CHAPTER 3: MOULDING THE ENQUIRIESTO DETECT OFFICIAL MI1SCONDUCT

Chapter 3
Moulding the enquiries to detect any official
misconduct

For the purposes of my enquiries, any official misconduct the subject of reasonable suspicion must be
official misconduct concerning the issuing of the licence. Any assessment of how official misconduct
might be committed during the course of the issuing of the licence requires an understanding of the
relevant provisions of the IGPP Act and how they are administered. | turn first to the legislation.

IGPP Act
Section 32(1) IGPP Act permits the Minister to grant alicence if satisfied
@ the applicant is a suitable person to hold an interactive gambling licence; and
(b each business or executive associate of the applicant is a suitable person to be associated with a

licensed provider's operations.

The expression licensed provider is defined in s.11(1) to mean a person who is licensed under this Act
to conduct interactive games. Thus, s.32(1)(b) is prospectivein that it assumesthat alicenceisgranted
to the applicant and that the association of the business associate or executive associate continues after
that point.

The expression business associate of an applicant is defined as:

person who the Minister reasonably believes -
@ is associated with the ownership or management of the applicant's operations; or

(b) will, if aninteractive gambling licenceisissued to the applicant, be associated with
the ownership or management of the licensed provider's operations. (Schedule 3).
The expression executive associate of an applicant is defined as:

an executive officer of acorporation, partner or trustee, or another person stated by the Minister whom
the Minister reasonably believes -

@ isassociated with the ownership or management of the applicant's operations,
or

(b) will, if aninteractive gambling licenceisissued to the applicant, be associated
with the ownership or management of the licensed provider's operations.
(Schedule 3).

Section 33 IGPP Act deal s with the suitability of an applicant to hold an interactive gambling licence.
The section provides as follows:

13
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)

@
(b)
(©

(d)
C)

(f)

)
2

Indecidingwhether an applicant isasuitable persontohold aninteractivegambling licence,
the Minister may have regard to the following matters

the applicant’s character or business reputation;
the applicant's current financial position and financial background,;

if the applicant is not an individual - whether the applicant has, or has arranged, a satisfactory
ownership, trust or corporate structure;

whether the applicant has, or is able to obtain, appropriate resources and appropriate services,

whether the applicant has the appropriate business ability to conduct interactive games
successfully under an interactive gambling licence;

if the applicant has a business association with another entity

0] the entity's character or business reputation; and

(i) the entity's current financial position and financial background;
anything else prescribed under a regulation.

In subsection (1)

appropriate resources means financial resources

@

(b)

adequate, inthe Minister'sopinion, to ensurethefinancial viability of operations conducted
under an interactive gambling licence; and

available from a source that is not, in the Minister's opinion, tainted with illegality.

appropriate servicesmeansthe servicesof personswho have appropriate experienceto ensurethe proper
and successful conduct of interactive games.

Section 34 IGPP Act is concerned with associates of the applicant, rather than the applicant itself and
specifies matters to which the Minister may have regard in determining the suitability of an individual
to be associated with a licensed provider's operations. They are:

14

@
(b)
©

(d)

the person's character or business reputation;
the person's current financial position and financial background,;

if the person has a business association with another entity -

Q) the entity's character or business reputation; and
(i) the entity's current financia position and financial
background;

anything else prescribed under aregulation.
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Although both s.33(1)(g) and s.34(d) include anything el se prescribed under aregulation, thenteractive
Gambling (Player Protection) Regulation 1998 does not prescribe any matters for these sections.

Section 35 1GPP Act authorisesthe chief executive of QOGR to investigate an applicant and the business
or executive associates of an applicant to help decide suitability to hold an interactive gambling licence
and to be associated with alicensed provider's oper ations respectively. Section 58 IGPP Act facilitates
the obtaining of awritten report about aperson’'scriminal history for the purposes of as.35 investigation.
Sections 33, 34 and 35 are directed towards determining the suitability of an applicant and its associates.
It will be recalled that under s.32(1), the Minister may grant a licence only if both applicant and
associatesare suitable. However, that an applicant and its associates may establish their suitability does
not require the Minister to grant the licence. Section 32(2) expressly provides that the Minister may
refuse to grant an application even if satisfied as to suitability.

Associates

During the course of my enquiries, the importance of effective probity investigations of associates has
been demonstrated. Given this, the development of the expressions business associate and executive
associate in the Queensland gaming legislation, their objectives and their content warrant examination.

The Gaming Machine Act 1991 has, since enactment, adopted aconcept of associate: s.6. It differsvery
substantially from the definitions of business associate and executive associate in the IGPP Act.

Theexpressionsbusinessassoci ate and executive associate are not defined assuch in the Casino Control
Act 1992 although it does refer to persons to be associated with ownership, management, control of
casino licences: ss.20(1), 26(1). The expressions first appeared in Queensland gaming legislation as
defined termsin the Keno Act 1996: Dictionary. They are also defined in exactly the sametermsin the
Lotteries Act 1997, the IGPP Act and the Wagering Act 1998.

Asisindicated above, the IGPP Act lays considerable stress on suitability of business associates and
executive associates of applicants- s.32(1)(b), s.34, s.35(2). Thedefinitions of associateship arewidely
drafted. They are, | think, meant to extend beyond directors, shareholders and chief executive officers,
bringing within their scope all who are so associated with ownership or management of operations
whether holding the position of director, shareholder or chief executive officer, or not. Thereis good
reason for this. The stress on suitability reflects a legislative desire that unsuitable individuals not be
associated with interactive gambling licences. Association at any plane is comprehended by the
definition. Thedefinitions capturethekind of association that might exist informally through the ability
to exercise control or significant influence over an individual such as a director, shareholder, or chief
executive officer aswell asthekind of association that might exist formally through holding the position
of director, shareholder, or chief executive officer.

The definitions of associateship of an applicant have two limbs. The first limb identifies an associate
by referenceto current association with ownership or management of the applicant's operations. The
second limb identifies by referenceto futur e association with ownership or management of thelicensed
provider's operations, i.e., assuming that the applicant is granted a licence. It is sufficient for an
individual to satisfy either limb. It is not necessary that both be satisfied in order to be an associate.

Notwithstanding, the only matter on which the Minister is to be satisfied in respect of associates is
suitability to be associated with a licensed provider's operations, i.e., suitability for afuture

15
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association. Giventhis, itisalittle puzzling why the definitions of associateship include the first [imb
when no inquiry asto current association with operationsis contemplated or authorised (by s.35(2)) and
current association with operationsis not a matter about which the Minister need be satisfied. Perhaps
the exclusion is explained by the justifiabl e assumption that almost invariably current associateswill be
associates once alicenceis granted to the applicant and by an objective of ensuring that no one with a
current association is overlooked in the process of identifying those who will have a future association
with the ownership or management of the licensed provider's operations.

Administration aspects

Asl have noted, s.35(1) authorisesthe chief executive, the Under Treasurer, to carry out investigations
asto all aspects of suitability of applicants and associates. The IGPP Act contemplates that the Under
Treasurer will report to the Minister on investigations as to suitability and that the Minister will rely on
such report in considering an application and in determining whether to grant or refuse it.

QOGR was established on 1st January 1995 by the amal gamation of the Casino Control, Art Unionsand
Machine Gaming Divisions of the Queensland Treasury Department. It is a portfolio office within
Queensland Treasury. The mission of QOGRis:

To ensuretheintegrity, probity and equity of gaming activities, and protect the State's gaming revenues.
QOGR is managed on aday to day basis by the Executive Director who reports directly to the Under
Treasurer on strategic issues. Within QOGR, there are four separate divisions, one of which is the
ComplianceDivision. ThisDivisionisresponsiblefor ensuring compliance with the gaming legidation
administered by QOGR. The Divisionisresponsiblefor:

e complaints, investigations and prosecutions;

e audit;

e casino, art unions, machine gaming and lotteries inspections;

e development and review of gaming rules;

e casino equipment approvals,

e approva of internal controls of the various gaming operators.

The Director of the Compliance Division reports directly to the Executive Director.

Within the Compliance Division, thereisthe Investigations Branch. The manager of the Investigations
Branch reports directly to the Director of the Compliance Division. It is the responsibility of the
Investigations Branch to conduct enquiriesinto all aspects of the suitability of applicants and associates

for interactive gambling licences as well as applicants for licences issued under other gaming acts
administered by QOGR. A number of investigators are assigned to the Investigations Branch and they,

16
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together with the manager of that Branch, are directly involved in carrying out what are within QOGR
called probity investigations, that is, investigations into the suitability of applicants and associates.

How might official misconduct be committed?

I now turn to a critical aspect of the investigation process which addresses the question: having regard
to the provisions of the IGPP Act and its administration, how might official misconduct be committed
during the course of the issuing of an interactive gambling licence?

Two key elements in the definition of official misconduct, in my view, are highly influentia in the
process of identifying how official misconduct might becommitted. Thesearethe element of honest and
impartial discharge of functions or exercise of powers or authority and the element of criminal offence,
or disciplinary breach justifying termination. Each element warrants careful attention.

The first key element
Bearinginmind that both dishonesty and partiality requirethemental element of consciousness of wrong
doing, one can speculate that deliberate lack of honesty or impartiality on the part of thoseinvolved in

investigating, or making recommendationson, applicationsmight take one of several forms, for example:

» ddiberately fast-tracking the processing of the application to confer acompetitive advantage onthe
applicant;

e carrying out deliberately inadequate probity reviews, for example, by not investigating a person
whose suitability should have been investigated;

» deiberately reporting inadequately on the probity reviews,
* deiberately making recommendations in favour of a grant of the licence when an honest
recommendation should have been against the grant or in favour of the grant on more stringent

terms; or

» deiberately truncating aline of enquiry when it wasrealised that this may havelead to information
being produced which was inimical to the granting of the licence.

Where anindividual, A, so acts, he or she may have been influenced to do so by the conduct of another,
B, who himself or herself might be amember of aunit of public administration or might be an outsider.
In that circumstance, the conduct of B is caught by s.32(1)(a) whereas the conduct of A is caught by
s.32(1)(b)(i) and quite possibly by s.32(1)(a) aswell.

In similar vein, the repository of the power to grant the licence might also act with alack of honesty or
impartiality by, for example:

» ddiberately deciding to grant the licence notwithstanding knowledge that a probity report failed to
deal with any individual whose suitability should have been investigated; or

» by deliberately deciding to grant the licence in order to give the applicant acompetitive advantage.
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In thisinstance, too, the repository, A, might so act under the influence of another, B, who isamember
of aunit of public administration or who isan outsider, in which case ss.32(1)(a) and 32(1)(b)(i) would
apply in asimilar way.

The second key element

Takefirst the position of the other person, B, in the examples| have given. If he or sheisnot amember
of aunit of public administration, then hisor her conduct could amount to official misconduct only if it
constitutes or could constitute a criminal offence. There are two principal criminal offencesthat could
be committed:

e s.87(2) The Criminal Code - official misconduct by gifts or promises of property or other benefits
to the individua to be influenced; and

e s.172(2) IGPP Act - bribery by gifts or promises of money, property or other benefitsto agaming
official or other person.

Where the other person, B, isamember of aunit of public administration, being aMinister or an MLA,
the position is the same - the conduct must be such that it constitutes or could constitute a criminal
offence because, it will be recalled, neither the position of a Minister nor the position of an MLA is
terminable for a disciplinary breach.

However, where the other person, B, isamember of aunit of public administration (not being aMinister
or an MLA), hisor her conduct may amount to official misconduct if it constitutes or could constitute
acriminal offence or adisciplinary breach justifying termination.

Next, there is the position of the repository, A. Where his or her conduct constitutes or involves the
dishonest or impartial discharge of afunction or exercise of apower or authority, that conduct might also
constitute the commission of acriminal offence. Possible offences could be:

* s.87(1) The Criminal Code - official corruption by corruptly asking for or receiving a bribe; or

e s.172(1) IGPP Act - bribery by asking for or receiving money, property or abenefit for an improper
purpose.

Or he or she might commit a disciplinary breach justifying termination.

The criminal offences that are identified above are of the nature of bribery. | have reviewed other
criminal offences to determine whether thereisany criminal offence of adifferent character that might
have been committed during the process of issuing thelicence. | have cometo the conclusion that there
isnone. Inthiscontext, s.92 IGPP Act should be mentioned. It isan offence provision and providesthat
aperson must not, for an application for alicence, state anything the person knowsisfalse or misleading
inamaterial particular. Thereisscopeintheapplication processfor an applicant or an associateto make
aknowingly false or misleading statement intending that the individual to whom it is made shall act on
it. However, | doubt very much that the making of such a statement could have the adverse effect
required by s.32(1)(a). Thereason for thisisthat where the individual to whom it is made accepts the
statement astruthful and doesnot know of itsfalsity, then the necessary mental element of consciousness
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in dishonesty or partiality on the part of that individual could not exist. Accordingly, in my
investigations, | have discounted the making of a knowingly false or misleading statement by the
applicant or an associate alone as evidence of possible official misconduct.

Sections 32(1)(b)(ii) and 32(1)(c)

Finally, | should refer briefly to s.32(1)(b)(ii), the breach of trust ground of official misconduct, and to
s.32(1)(c) - the misuse of information ground of official misconduct.

In re Watson, Thomas J. expressed the view that the expression breach of the trust placed in the person
by reason of his holding the appointment is not aterm of art, and should be given its ordinary meaning:
at 344. The IGPP Act placesvery considerable trust in the Minister by virtue of his being authorised to
grant interactive gambling licences and in the chief executive by virtue of his being authorised to
investigate suitability of applicants and associates. In the present context, conduct that would satisfy
s.32(1)(b)(i) - dishonest or partial conduct, would almost certainly also satisfy s.32(1)(b)(ii) - breach of
trust. Butlooking at it the other way, | am unableto identify any kind of possible conduct in thiscontext
that would be a breach of trust but would not also be a dishonest or partial discharge of functions or
exercise of powers or authority, and would therefore be outside the scope of $.32(1)(b)(i).

Lastly thereiss.32(1)(c). Inthecontext of theissue of alicence, official misconduct might be committed
by the improper communication of information or material by an individual who participates in the
processing or granting of the licence, to the applicant in order to provide a benefit to the applicant. To
fall within this section, the information or material must have been acquired by the individual in or in
connection with the discharge of his or her functions or exercise of his or powers or authority as the
holder of an appointment in a unit of public administration.

The processing of Gocorp’s application

On 16th October 1998, Gocorp, then named Australian Internet Entertainment Limited, lodged an
application for an interactive gaming licence with QOGR. The application was processed between that
date and 2nd June 1999 when the Under Treasurer submitted amemorandum to the Treasurer containing
arecommendation that a licence be granted to Gocorp and subject to alarge number of conditions set
out in Schedule A to an unsigned licence document which was also submitted to the Treasurer with the
recommendation.

On 3rd June 1999, the Treasurer signified his approval of the recommendation by signing the
memorandum. The licence document was signed by the Treasurer on 3rd June 1999.

During the processing of the application, probity investigations were carried out by the Investigations
Branch of the Compliance Division of QOGR. Inthe course of these investigations, three personswere
formally identified as business or executive associates of Gocorp, that isto say, abelief asto association
on the part of the Minister or his delegate, as contemplated by the definitions of these expressions, was
made and recorded. These persons were:

»  Donad Wallace Livingstone on 2nd March 1999;

*  William Theodore D'Arcy on 2nd March 1999;
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e Paul John Pisasale on 23rd April 1999.

Mr D’ Arcy isand hasbeenfor all relevant timesan MLA. Mr Livingstonewasan MLA until June 1998.
Heis currently employed as a policy advisor to the Honourable the Minister for Public Works and the
Minister for Housing.

Mr Pisasale was a Labor councillor at the Ipswich City Council from 1991 to 1993 and has been an
independent councillor since 1995.

All three had acknowledged Labor connections.
Each of these persons was the subject of probity investigations as were Gocorp and many other

individuals and companies. A probity report documenting the results of these investigations was
prepared within QOGR and submitted to the Treasurer with the memorandum dated 2nd June 1999.
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Chapter 4
The investigation of the licence issuing
process

The detection of any official misconduct in the process of the issuing of the licence is dependent first
upon the detection of conduct at any one of three levels, namely:

» conduct by anindividual involved inthe processor external toit, which adversely affected or could
have adversely affected, the honest and impartial discharge of functions or exercise of powers or
authority by another individual or individuals involved in the process; or

e conduct by anindividual involved in the processwhich constituted or involved the discharge of that
individual's functions or the exercise of that individual's powers or authority in a manner that was
not honest or impartial; or which constituted or involved a breach of trust; or

e conduct by an individual involved in the process which involved the misuse of information or
material that was acquired in or in connection with the discharge of that individual's functions or
the exercise of that individual's powers or authority.

If any such conduct is detected, it must next be examined to determine whether it is conduct that
constituted or could have constituted a crimina offence, or if appropriate to the person concerned, a
disciplinary breach justifying termination. Plainly, to detect conduct at any of these levels requires a
careful examination of how those persons involved in the process of issuing the licence went about
performing their respective responsibilitiesin that process.

This approach was used to detect whether there was any official misconduct here. The program of
interviews commenced with officers of the Commission interviewing all those officers of QOGR who
had been involved in the processing of the application, including those who conducted the probity
inquiries, and in recommending the grant of the licence. Those interviewed included members of the
Compliance Steering Committee (CSC) who, although not directly involvedin theprobity investigations,
had some responsibility for them. Also interviewed were persons in the Treasurer's office and the
Premier's office who were involved in finalising the terms and conditions of the licence or had been
involved in any correspondence concerning the application.

In turn, | interviewed the repository of the power to grant the licence, Mr David Hamill MLA, his
Parliamentary Secretary, Mr Darryl Briskey MLA and the chief executive and Under Treasurer, Mr
Gerard Bradley, who made the ultimate recommendation that the licence be granted.

The interview of each person was conducted against a background of, and having regard to, his or her
involvement as recorded in the extensive contemporaneous documentary material supplied to the
Commission. It wascritical to aproper assessment of the matter to explore each individual'srecollection
to determine whether he or she had been improperly approached to act other than honestly and
impartialy or whether any of them did, in fact, so act. In this context, it was necessary to make an
assessment of the credibility of thoseinvolved and, accordingly, other than Mr Hamill, Mr Briskey and
Mr Bradley, the detailed interviews were conducted by experienced police or financial investigators of
the Commission. | personally interviewed Mr Hamill, Mr Briskey and Mr Bradley, with the assistance
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of another experienced officer of the Commission. (Mr Briskey confirmed that he had no involvement
in the granting of the licence and little knowledge of the application). | report that all those interviewed
co-operated fully.

It is convenient to deal separately with the roles of QOGR officias and the roles of Treasury officials
and the Treasurer in reporting on the results of the investigations.
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Chapter 5
Impact of resources on QOGR probity
Investigations

Relevant Personnel of QOGR

| have already briefly outlined QOGR, its mission and its division and branch structure.

QOCGR isresponsible to the Queensland Treasurer for the regulation of the State's gaming industry. It
isnow thelead agency for the monitoring, regulation and enforcement of most forms of gambling within
the State including gambling regulated by:

* Casino Control Act 1982

e  Breakwater Island Casino Agreement Act 1982

e Jupiters Casino Agreement Act 1983

e Gaming Machine Act 1991

* ArtUnions Act 1992

*  Keno Act 1996

* Lotteries Act 1997

e Wagering Act 1998

* IGPP Act

The overal responsibility for QOGR rests with the Executive Director, Mr David Ford. Within QOGR
there is an Office of the Executive Director, the Director of which is Ms Anthea Derrington. Others
assigned to the Office of the Executive Director include Mr Rick Smith, Policy and Research Officer,
and Mr Shaun Butler, Legal Officer.

QOGR's primary inspectorate and enforcement arm isthe Compliance Division, headed by its Director,
Mr Michael Sarquis, the responsihilities of which have already been listed. Among other things, the
Director, Compliance, is responsible for the management and administration of the:

* Investigations Branch,

e Gaming Policy and Control Branch,

e Principal Inspectors,
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e Gaming Audit Branch, and

e Gaming Inspections Branch.

The Manager, Investigations Branch is Mr Denis Cowell, who is responsible for the activities of three
investigative areas, including the Probity Section which carried out the probity investigationsin relation
to the Gocorp application. The composition of the Probity Section is:

*  Mr Ronald Austen - Senior Financial Investigator

e Mr Paul Ryan - Investigator

e Mr Al Hetcher - Senior Inspector

It isfair to say that since 1996, the number of principal pieces of legislation and the volume and range

of gaming regulated by QOGR has more than doubled, placing pressures on staff to broaden their
expertise and skills.

Compliance steering committee

Within QOGR, a Compliance Steering Committee (CSC) was formed, the members of which were:

*  Director, Compliance - Mr Michael Sarquis

*  Director, Licensing and Gaming Services - Ms Linda Woo

e Manager, Investigations - Mr Denis Cowell.

In the QOGR document Policy on Probity Programto which | make further reference shortly, the stated
role of the CSC isto review the planning of investigations by the Probity Section, both long-term and
investigations specific. It is required to ensure that all criteria of probity are met. It was, and is,

envisaged that probity investigations and the extent of investigations would be constantly reviewed by
the CSC.

Those interviewed

Each of the abovenamed officers was interviewed during investigations. Where the officer played a
principal rolein conducting theprobity inquiries, in reporting onthem, or in preparing recommendations,
the interviews were conducted at avery detailed level.

Investigation experience

As their job descriptions suggest, two members of the Probity Section, Mr Austen and Mr Ryan, were
assigned to investigative tasks. These two officers had more direct involvement with the probity
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investigationsfor the Gocorp application and the preparation of thereport of theinvestigations, than any
other officer in QOGR.

Mr Austen wasthe principal investigator. He has been employed within the Public Servicefor 23 years.
Prior to being appointed to his present position, he had worked in the Office of State Revenue and the
Casino Control Division within Queensland Treasury. He has an Associate Diploma in Business
Management and during his term with QOGR has undertaken various forms of on-the-job training
together with specialist criminal courses conducted by the Queensland Police Service.

Aspart of areview process undertaken by the Compliance Divisionin 1996/97, Mr Austen had prepared
a document titled Program Compliance Action - Sub Program Probity as a manua of procedures
involved in probity investigations. That document noted as an issue for probity investigations that, at
that time, only one officer was assigned to such investigations and that to cater for indisposition on the
part of that officer, there should be some planning for multi-skilling within the area.

By January 1998, Mr Austen had al so prepared adocument titled Policy on Probity Programwhich was
then included within the manual as Attachment P7. Thisimportant document identified four categories
of personswho may be the subject of probity investigations. Categories 1 and 4 relate to hotel-casinos
and common fund investors respectively. Category 2 relates to persons, either natural or incorporated,
who have a direct involvement, other than via a hotel-casino, in the Queensland gaming industry, as a
licence holder, or as one who is able to influence the decision making or management of the operations
of the licence holder. A person in that position was described as an associate in the document. Some
eleven stepswerelisted in the document as onesthat might be taken to investigate a Category 2 member.
Category 3 covers natural persons who are in a position to direct the operations of a Category 1 or 2
member or might influence the operations of a Category 1 or 2 member through owning a greater than
5% holding init. For Category 3 members, alist of some four steps are prescribed as ones that might
be taken to investigate the suitability of the member. The Palicy on Probity Program document was, of
course, prepared prior to the enactment of the IGPP Act.

After the Gocorp application had been lodged on 16th October 1998, Mr Austen prepared a further
document titled Probity RequirementsNecessary for Approval of an I nter active Gaming Licensee, having
been assigned that task at ameeting of the CSC on 29th October 1998. Thisdocument consistsof acover
page which lists the six matters in s.33 of the IGPP Act to which the Minister may have regard in
deciding whether an applicant issuitable. Therefollowsanumber of pageswhich set out in tabular or
text form investigative steps to be pursued in investigating each of these matters. It may be noted that
this document does not in terms refer to s.32 of the IGPP Act and does not specifically address how
associates of an applicant for an interactive gambling licence might be identified or investigative steps
to be pursued in investigating the suitability of associates.

In February 1999, Mr Ryan joined the Prabity Section, effectively doubling the human resourcesdevoted
toinvestigativework. He hasbeen apublic servant for 10 years. His prior investigative experience was
primarily in vetting gaming machine licence applications and in dealing with i ssues associated with the
gaming machine industry. According to Mr Cowell, Mr Ryan qualified well ahead of hisrivalsfor the
position. Nevertheless, he hashad no formal training ininvestigative techniques, nor did he receive any
form of inductioninto, or specifictraining in, probity investigations or the particular requirements of the
IGPP Act with respect to probity issues. He had had no prior experience in carrying out probity
investigationsin relation to any application for a casino licence.
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Links with the Queensland Police Service

Asaresult of a Cabinet decision in November 1992, from May 1993 until his retirement in July 1998,
Detective Inspector Phillip Smith was assigned to QOGR on secondment from QPS's Crime Operation
Branch. It appearsthat at that time the presence of a full-time police detective was thought necessary
because of the extensive probity investigations that were required to be undertaken when casinos were
first established in Queensland, but the need diminished with the passage of time. Among other things
the officer's duties were:

I liaison between QOGR and the QPS

I investigating and assessing the suitability of companies/persons involved in the administration
and/or control of any Queensland Casino.

acting as liaison between QOGR and other law enforcement agencies in relation to intelligence
matters.

Apart from those officers assigned to the Casino Control Squads, there are currently no Queensland
Police officers permanently assigned to QOGR. Since July 1998 no member of the QPS has been
permanently assigned to the Compliance area of QOGR. However, Mr Al Fletcher has been appointed
as a Specia Constable and actsin aliaison role carrying out fingerprint work and arranging for checks
to be undertaken on behalf of QOGR by QPS.

Significantly, asaresult of ajoint QPS and QOGR agreement in early 1998, the Police Service seconded
asenior detective from the Bureau of Criminal Intelligence of Queensland (BCIQ) to undertaketherole
of liaison officer between the two institutions. The police officer assigned to the QOGR was to be
responsible for:

I the co-ordination of the casino crime squad activities on behalf of the QOGR;

I major probity investigations pursuant to the Casino Control Act and Gaming Machine Act;

responseto inquiries from interstate and overseas law enforcement agencies and regul atory bodies
concerning gaming and probity inquiries;

investigationsinto all junket promoters and representatives,

responses to sensitive commercial inquiries relating to probity and casino related matters,

the monitoring of domestic and international gambling trends and patterns relating to organised
casino scams, cheating, money laundering and other related organised and major crime offences;

maintenance of the international cheats index which is maintained from information of all
Australian law enforcement agencies by the Australian Bureau of Criminal Intelligence.

Detective Inspector Martin Mickelson, then a Detective Senior Sergeant at BCIQ, occupied the role of

Police Serviceliaison at QOGR from mid-1998 until early 1999. Thiswasonapart timebasis. Inearly
1999, senior QPS and QOGR representatives decided that Inspector Mickelson's role would, in effect,
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be abolished and that any major police investigation required in relation to probity would be done by the
Officer in Charge Casino Squad (a detective sergeant). In the result, an understanding was reached
whereby significant probity investigations requiring major police investigation were to be undertaken
by that officer, and routine probity investigations not of that character were to be conducted by Mr
Fletcher and Mr Austen. Any police checks required by QOGR were to be done by the Police
Information Centre and BCIQ. This understanding has continued to the present day.

Implications for the probity investigation

Thematterstowhich | havereferred had implicationsfor the probity investigation of the Gocorp licence
application.

The application wasinitially handled by Mr Austen. He prepared a project plan for theinvestigationin
the form of a spreadsheet which outlined abasic framework for the investigation and the essential tasks
and checksinvolved. This plan was submitted to the CSC meeting on 29th October 1998.

Mr Austen compiled a list of names of individuals who he considered ought to be relevant persons
requiring scrutiny. These persons were:

Geoffrey lan Koo

Gary Mark Ingberg

Paul Andrew Appleby

Nunzio Anthony Pace

Kevin William John Rowlands

Melville George Ronald Bell

Lois Margaret D'Arcy

Cheryl Louise Livingstone

James Frederick Wilson

Paul John Pisasale

John Terrence Ell.

Mr Appleby and Mr Koo were directors of Gocorp at the date of lodgment of the application. They, and
the other Gocorp directorshad filled out QOGR's Personal History and Suitability of Persons Proforma
documents which were lodged with the application. None of the others on the list had done so.

On 16th December 1998, a letter which Mr Austen had drafted was sent by QOGR to Mr Don

Livingstone, on behalf of theapplicant, notifying that the abovenamed personshad beenidentified as'key
persons' inthe operational management of (the applicant) and as suchwill requirelicensing. Theletter
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advised that the list should not be considered as final as additional persons may be identified as ‘key
persons' and therefore will be subject to similar probity and licensing requirements. Each person who
had not filled out the Proforma document was required to do so.

Licensing of key personsisdealt with in Part 4 of the IGPP Act, the expression key per son being defined
in s.60(1). The concept of key person appliesin circumstances where an interactive gambling licence
has been granted, not at the application stage. It differsin this respect from the concepts of business
associate and executive associate, although both of these two concepts look prospectively at an
individual's association with the future management of alicence holder. Another significant difference
isthat the status of key personisnot at all dependent upon the reasonable belief of the Minister whereas,
as | have explained, both the status of business associate and the status of executive associate are so
dependent.

Associates

As reported earlier, formal determinations that individuals were business associates or executive
associates of Gocorp were made in only three instances and then well after investigations had begun.
The names of two of these individuals, Mr W.T. D'Arcy and Mr D.W. Livingstone, were not included
in the list in the letter dated 16th December 1998. No formal determination was made with respect to
any person on thelist, except Mr Pisasale.

This, in my view, indicates that in the initial stages of the investigations, the concepts of business
associate and executive associate, on the one hand, and key person on the other, were not clearly
delineated. This may have resulted in part from the omission of any reference to s.32 requirementsin
Mr Austen's documents specifically relating to probity investigations for interactive gambling licence
applications. It may well have had the result that insufficient time was given over to thinking about what
associateship entailed and to the separate task of identifying all who might be business associates or
executive associates of Gocorp.

Mr Austen's illness and its consequences

Mr Austen becameill in mid-February 1999 and took sick leave from 22nd February to 12 April 1999.
The continuation of the investigations fell to Mr Ryan. Mr Ryan conducted most of the interviews of
those who had been required to fill out the Proforma document but had not been interviewed prior to Mr
Austen's illness. Those interviewed by him included persons who resided in Sydney. He was the
principal author of the Probity Report, the first draft of which had been completed by him by 13th April
1999. After Mr Austen returned to work, he assisted Mr Ryan with the preparation of an update version
dated 11th May 1999 and of thefinal Probity Report dated 27th May 1999. When Mr Austen becameiill,
Mr Ryan was given the Gocorp probity material in binder form along with the list of persons that Mr
Austen had prepared. Mr Ryan had never carried out aninvestigation of thistypebefore. Mr Austenwas
not there to guide him.

The Commission's examination of the procedures, methodol ogy and conduct of the probity investigation
and the interviews conducted revealsthat Mr Ryan set about histask in adiligent and energetic manner
but that, through no fault of hisown, he lacked the training and experience to have the primary carriage
of alarge-scale investigation requiring all of the following features:

I systematic recording, collation and analysis of information received,;
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critical analysis of financial arrangements;

examination or testing the truth of statements made to him;

examination of the credibility and bona fides of those involved;
1 testing the soundness and value of evidence; and
I exploring other potential avenues of enquiry.

| should also add that the CSC did not constantly review the probity investigations and the extent of
investigations, as had been set out in the Palicy on Probity Program. It was generally recognised that
the CSC looked at the higher level issuesand did not deal with the day to day investigations. It wasmore
concerned with ensuring aprobity programwasin place and that its scope was appropriate. Furthermore,
it would appear that Mr Austen’ sillness resulted in the CSC meeting less frequently than every month.

The Commission's investigations also indicate that while an understanding did exist whereby the
expertise of detectives assigned to the Casino Crime Squad could be utilised to conduct major probity
investigations on behalf of QOGR, assistance from this source was not sought in relation to the Gocorp
probity investigation. Rather, QOGR relied upon its own personnel, even when Mr Austen was
indisposed for a significant period.

Information from other sources

It appears to me that s.58 of the IGPP Act has substantial limitations. That provision alows QOGR to
obtain police reports about the criminal history of individuals. The expression criminal history hasthe
meaning given to it by the Criminal Law (Rehabilitation of Offenders) Act 1986, subject to certain
modifications. In essence, the expression coversonly the history of anindividual'scriminal chargesand
convictions. It does not extend beyond charges and convictions to include criminal intelligence or
background information on a person. Thus the report that may be given under s.58 can contain only
information relevant to charges and convictions. It cannot, for example, contain information about
current investigations concerning the individual which might be critically relevant to a licence
application.

I conclude from thisthat during critical stagesin the Gocorp probity investigation, there may have been
legislative impediments which may have constrained QOGR in determining what an individual's
character or business reputation might be and, thus, his or her attendant suitability to be associated with
the ownership or management of an applicant for aninteractive gambling licence. Thisisacurrent issue
and, in my view, justifies review.

I should mention that the Proforma document to which | have referred requires the individual to sign an
authority for release to QOGR of information which, in regard to police matters, extends to any
information relating to persona and criminal history. However, this authority does not address the
limitationswhich | have outlined becausethereisno reciprocal legal or administrative obligation on any
police officer or law enforcement agency requiring them to disclose that information in response to, or
in reliance upon, the authority.
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Chapter 6
Specific probity issues

There are several aspectsto the probity investigations conducted by QOGR which, in view of the public
controversy that has since surrounded the granting of the licence, warrant particular mention in this
report. These aspects are dealt with in this chapter.

Political identities and Navari Pty Ltd

At the date of lodgment of the Gocorp application, 16th October 1998, Mr W.T. D'Arcy MLA and
Councillor P.J. Pisasale were connected with Navari Pty Ltd (Navari), a substantial shareholder in
Gocorp then owning 20% of the issued share capital of that company. A former MLA, Mr D.W.
Livingstone, was also connected with Navari.

Asadirector of Navari, Mr Pisasale had completed a Prof ormadocument which is dated 2nd December
1998. Hewasinitially interviewed by Mr Austen on 29th January 1999. Mr Austen was not satisfied
with some answers given by Mr Pisasale concerning relatively minor previous convictions which had
occurred almost twenty yearsearlier. Mr Pisasale wasre-interviewed by Mr Fletcher and Mr Cowell on
26th February 1999, at which time the matter of his previous convictions was explored in detail. A
concern about his failure to disclosure or to admit details of them led Mr Cowell to consider that Mr
Pisasale might not be a suitable person to be involved with Gocorp's operations. Mr Cowell proposed
that Mr Pisasale's unsuitability should be addressed in the following way: that Mr Pisasale should be
offered the opportunity to resign as Chairman of Directorsof Navari and that he and Mrs Pisasale should
be required to undertake not to have any future involvement in the management or operations of Navari
or Gocorp and to maintain their combined beneficial interest in Gocorp at less than 5%. Mr Cowell
prepared a memorandum to be signed by the Under Treasurer dated 14th April 1999 recommending to
the Treasurer that Mr Pisasale be identified as a business or executive associate of Gocorp and that the
proposals with regard to resignation and undertakings be noted. The Under Treasurer made the
recommendation and the Treasurer adopted it on 23rd April 1999. Mr Pisasale duly resigned as
Chairman of Directors of Navari and the undertakings by him and Mrs Pisasale were duly given. The
course of actionin relation to Mr Pisasale taken by QOGR and the Treasurer was legally open to them,
was appropriate in the circumstances, and showed that no leniency was given to him or Mrs Pisasale.

I have referred to the four categories of persons described in Mr Austen's Policy on Probity Program.
Neither Mr D'Arcy nor Mr Livingstone would have qualified as a member of any category, including
Category 3. Neither was a director of Gocorp or Navari, and neither, personally, owned any sharesin
Gocorp or Navari. Family companies associated with each of them owned shares in Navari. In the
course of acareful perusal of minutes of meetings supplied by Navari to QOGR, it was noticed that both
of these persons were actively involved in the affairs of Navari. Their involvement included:

1 attendance at shareholders meetings;

I appointment to Navari management teams tasked with overseeing various Navari projects,
particularly the Internet Casino project;
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1 attendance at meetings of Navari as proxies for their spouses who were directors of Navari.

On the basis of this involvement, each was identified as having a significant association with the
ownership and management of Gocorp. Consequently, inearly March 1999, formal determinationswere
madethat Mr D'Arcy and Mr Livingstone were busi ness associ ates of Gocorp and probity investigations
into their suitability were commenced. Each filled out a Proformadocument and lodged it with QOGR.
Mr D'Arcy's document is dated 25th March 1999 and Mr Livingstone's document is dated the following
day. Mr Ryaninterviewed Mr D'Arcy on 15th April 1999 and Mr Livingstone on 21st April 1999. Mr
D'Arcy, Mr Livingstone and Mr Pisasale were each the subject of specific probity enquiries. Aswell,
the financial dealings of Navari were probed during the interviews of these identities and of other
individual sassociated with Navari. Particular attention was paid to the circumstances of the acquisition
of along-termleasefromthe Gladstone Port Authority by Navari. Thismatter was canvassed extensively
in interviews conducted by Mr Austen before hisillness.

I mention that during the course of my enquiries, | have had the opportunity to read a number of
documents and statements relating to the circumstances of this acquisition. Inthe material | have seen
there is no ground for a reasonable suspicion of official misconduct on the part of any individual in
connection with the acquisition.

In the course of the probity enquiries certain information came to the attention of QOGR. The
information went to the issue of the character of Mr D’ Arcy. The information was included in the
probity report with the observation it is considered that no further action iswarranted at this time.

The information was brought to the attention of the Treasurer who acted upon the advice of QOGR.
Once again, this course of action was legally open to the Treasurer and, in my opinion, does not reveal
any leniency extended to Mr D’ Arcy.

| report that, in my view, the probity investigations conducted by QOGR personnel of Mr D'Arcy, Mr
Livingstoneand Mr Pisasale and of Navari, including investigationsinto the Gladstone acquisition, were
detailed and sufficiently intensive for probity purposes. There is no evidence to indicate that those
conducting these enquiries were pressured in any way to curtail or restrict them or to give an inadequate
report of them. The course of events with the subsequent identification of Mr D'Arcy and Mr
Livingstone as business associates of Gocorp is consistent with the absence of any pressure of that kind.
Infact, | have gained the impression that the presence of the political identitiesled to a concentration of
effort on them and on Navari and tended to distract those conducting the investigationsfrom identifying
another possible associate of Gocorp who was hot a political identity. | now turn to that matter.

Mr Reginald Austin

Mr Reginald Austin was involved in companies which had promoted interactive gambling to both the
Caalition Government and the Labor Government since 1996. Mr Austin was convicted on a plea of
guilty of the offence of misappropriating as an agent the sum of $92,986.48 on 22nd May 1997 at
Hornsby Local Court in Sydney. He was fined $2,000.00, placed on a recognizance of $2,000.00 with
atwo year good behaviour bond, and ordered to pay costs.

Enquiriesconducted by the Commissionreveal that thisinformation wasnot knownto any QOGR officer

prior to or during the conduct of the probity investigations. | have also established that thisinformation
had not been retrieved by any search conducted by, or at the request of, QOGR officersprior to theissue
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of thelicence. Police computer checks disclose that no enquirieswere madein relation to Mr Austinin
the relevant time span.

Had a police report on Mr Austin been sought and obtained, this conviction would have been disclosed
init. A conviction of misappropriation as an agent has obvious implications for the assessment of an
individual's reputation and character. | am satisfied that had this conviction come to the attention of
QOGR officers during the course of the probity investigations, it would have been regarded as very
significant and would have influenced the course of further enquiries.

Mr Reginald Austin was not the subject of aformal determination that he was a business or executive
associate of Gocorp. He was not required to fill out a Proforma document. He was not himself the
subject of probity investigations and was not interviewed.

Mr Ron Austen told the Commission that prior to hisillness, he formed the view that Mr Reg Austin
might well be a business associate warranting further probity checks asto his possible involvement in
Gocorp. It appearsthat he did not tell Mr Cowell or Mr Ryan this before he went on sick |eave.

The Commission's investigations reveal that there is frequent reference to Mr Reginald Austin's name
in the records of QOGR made both before and after the licence application was |odged.

Mr Ford's diary reveals ameeting with Mr Austin and his nephew, Mr Brad McCosker, as early as 31st
October 1996. Subsequent meetingswith Mr Ford occurred in January 1997 and in May and July 1998.
Sometimes Mr Austin was accompanied by Mr McCosker. In interview, Mr Ford said that his
understanding wasthat Australian On Line Entertainment Limited and Australian Internet Entertainment
Ltd were predecessors of Gocorp and involved one and the same people as Gocorp.

All of these meetings with Mr Ford concerned aspects of the interactive gaming legislation and
regulations and the making of an application for alicence. The prominence of the role taken by Mr
Austinisillustrated in anote from Mr D'Arcy to Mr Ford dated 23rd June 1998 which stated: docsthat
could be helpful in your conversation with Reg.

Ms Derrington, Director of the Office of the Executive Director, also had contact with Mr Austin. She
attended the meeting on 15th July 1998 with Mr Ford. Prior to that, she had met with Mr Austin on 1st
July 1998 and had prepared a briefing note for the Treasurer for a meeting between the Treasurer and
Mr Ford concerning Australian Online Entertainment scheduled for Sth July 1998. The briefing note
recorded the following background:

Officers from (QOGR) have met with Mr Austin on a number of occasions in relation to his proposal to
conduct gambling on theinternet. Recent meetingswere held on 14 May and 1 July 1998. In addition, QOGR
officers have provided material to Mr Austin to assist his understanding of the regulatory framework for
internet gambling.

The briefing note contained the following summary:

The main points to be raised with Mr Austin are:

- While the Government is keen for an internet gambling industry to establish in Queensland as soon
as practicable, it has no desire to fast-track any particular application;

- Until the Act commences QOGR is unable to commence any part of the licensing progress,
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- QOGR has received many inquiries from persons interested in pursuing an interactive gambling
licence in Queensland;

- While Queendand is keen to be the first jurisdiction to licence an interactive provider under a
comprehensive regulatory regime, the licensing process will not commence until all regulatory
mechanisms arein place;

- QOGR amsto be able to receive applications for interactive licences in early September 1998;

- Thehighregardinwhich Queensland and other Australian jurisdictionsare held asgaming regulators
is not to be placed at risk by commencing licensing prior to completion of regulatory structures;

- Major provisions of the legidation are the player protection features and these should not be
jeopardised through expediency for the sake of short term revenue gains;

- Who and when the first applicant is licensed will depend upon the probity and integrity checksto be
performed, the cooperation received and thequality of the systemand control ssubmitted for approval;

- Certain restrictions contained in commercial agreements entered into by the State may dictate what
is permitted under an interactive licence.

| refer also to the minutes of a meeting of agroup called the Interactive Working Party held on 29th
September 1998. This meeting was attended by MsWoo, Mr Sarquis and Mr Rick Smith of QOGR
and by others. MsWoo isrecorded asinforming the meeting that an application was expected from
Australian Internet Entertainment Services (Reg Austin).

It appears that the degree of Mr Austin's involvement, as | have outlined it, was not brought to the
attention of those QOGR officers who were to carry out the probity investigations for the Gocorp
application. Tape recordings of interviews conducted during the probity investigations were made.
Asfar as| have been able to ascertain, transcripts of only afew of these interviews were prepared
by QOGR. Therewastherefore no opportunity to reflect upon all that had been said by interviewees
and to draw conclusionsfromit. During the course of the Commission's enquiries, transcripts of the
QOGR interviews which had not already been transcribed were made and have been studied. Here,
too, Mr Reg Austin wasreferred to as having a prominent connection with the project. | mentionthe
following instances:

1 MrsLois D'Arcy - Austin introduced Navari to Interactive Gaming; he brought it here and
Navari investigated whether it was possible.

MrsRosie Milton - D'Arcy to finalise agreement with the Sydney group - AIE. | think there
isa guy called Reg Austin - somebody to do with AIE.

- You have to ask Reg Austin - he's AIE.

- Australian-On-Line Gaming Pty Limited - that's Reg Austin's company.

Mrs Cheryl Livingstone - All the main dealings - | talked to Brad, | talked to Reg. He put
the money in from Brad's side.

Mr Reg Austin did not meet the criteria set out in Mr Ron Austen's Policy on Probity Program for
being an associate. He was not a director of Gocorp or of a shareholder of Gocorp. Nor did he
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personally own 5% or more of the shareholding in Gocorp. He did not have what might be called
avisible, formal connection with Gocorp which, on that kind of test, would associate him with it.

A substantial shareholder in Gocorp was a company called Topki Holdings Pty Ltd (Topki) which
held, initially, 20%, and then 14.5% of the shareholding. Topki acted asatrustee. Itsdirectorswere
partners in an accountancy practice in Sydney, one of whom had known Mr Reg Austin for along
time.

During the course of interviews conducted in Sydney by Mr Paul Ryan, adirector of Topki informed
Mr Ryan that Mr Austin introduced Topki to Gocorp. According to the director, Mr Austin said:

| am putting together this arrangement with a company and would you mind if | use your trustee company to
consolidate the sharehol ding.

At the time of the interviews, Topki held 40 shares or 20% of the shareholding in Gocorp. It was
explained that one sharewas held on trust for an Austin family superannuation fund and another for
a D'Arcy family superannuation fund. Copies of declarations of trust for each of these two
superannuation funds were provided to QOGR. The other 38 shares, it was said, were held by a
company, Supercom Consultants Pty Ltd (Supercom), on trust for some 38 other superannuation
funds.

A director of Supercomwasinterviewed by Mr Ryanin Sydney. Thedirector stated: AustinisTopki
- he introduced Supercom to (Gocorp).

At the interview, Mr Ryan asked the director whether there were declarations of trust with respect
to each of the other 38 shares. Thedirector said that there were. Mr Ryan requested the director to
send copies of the declarationsto himin Brisbane and | eft hisaddress. Thedirector agreed to do so.
No copies of any trust declarations were sent to Mr Ryan. However, Mr Ryan did not pursue the
matter with the director.

The QOGR probity investigators were alerted to two other matters concerning Mr Reginald Austin.
One | have aready alluded to - Mrs Livingstone's remark in her interview that he had put in money
to the project. This disclosure, however, was not pursued. The Commission's investigations have
revealed that Mr Austin has claimed that he had put $400,000.00 of hisown money into the project.
The passage from MrsLivingstone'sinterview to which | havereferred indicatesthat shewasaware
of thisclaim at the time of her interview. Secondly, a probity investigator observed aresolutionin
minutes of Navari dated 18th December 1998 that Mr Austin wasto have an option to take up to the
maximum allowable sharesin Navari. MrsMilton, the Navari secretary, and Mrs D'Arcy, a Navari
director, were asked about the option in their interviews, but neither knew much, if anything, about
it. The option was not addressed in QOGR interviews with Mr D'Arcy, Mr Livingstone or Mr
Pisasale, and was not otherwise pursued. Mr Austin, of course, was not questioned about it.

I notethat Mr Reginald Austin isreferred to briefly in the probity report but only in connection with
the share held on trust by Topki for his family superannuation fund. It appears that no one within
QOGR who read thereport or drafts of it and had had dealingswith Mr Austin, drew to the attention
of the probity investigators their own level of contact with him.

In my view, QOGR did not pay sufficient attention to Mr Reginald Austin during the probity
investigations and did not investigate his possible involvement sufficiently thoroughly. The
shortcomings in the probity investigation were not a result of any pressure being applied on the
probity investigators at any level. Those with information concerning Mr Austin did not consider
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it necessary to communicate their knowledge to the probity investigators as they had confidence that
any association Mr Austin had would asamatter of course berecognised by the probity investigators.
| should add that many of those who had some dealing with Mr Austin were not aware of the full
nature or extent of any interest that Mr Austin may have had at the time of their dealings.

| stressthat | have made no determination asto the extent of any association that Mr Austin may have
had with the ownership or management of Gocorp. The point | make is that there was sufficient
information in QOGR’ shandsto warrant further probity enquiries concerning Mr Austin’ spossible
involvement.

I have concluded that the shortcomings in the probity report in relation to Mr Austin (which were
acknowledged in the course of their interviews by the probity investigators) were as a result of a
combination of factors, principal ones of which are:

1 alack of proper procedures within QOGR for recording rel evant probity information or for
transmitting relevant probity information to probity investigators;

inadequate investigative techniques, namely, afailure to make and study transcripts of all
interviews, afailureto pursue documentsthat should be obtained and perused, and afailure
to follow up on leads given at interview; and

criteriafor identifying an associate which are limited to visible, formal connectionswith an
applicant and exclude association by influence on management exerted in less visible, but
more subtle, ways.

These factors adversely impacted on the effectiveness of the interviews which were conducted by
QOGR. I must say that in perusing the transcripts of interviews conducted by Mr Ryan, | gained the
impression that he had arather mechanistic interviewing style which sought to have theinterviewee
confirminformation given in answersin the proformadocument and which, through itsrigidity, was
not suited to examining inconsistencies or identifying new lines of enquiry. This, | think, reflected
his lack of training and experience.

As a matter of fairness, this was the first application to be considered under the legislation and
therefore there were no precedents to follow. It was suggested by one officer of QOGR that
procedures would in the normal course of eventsimprovein light of the experiences of dealing with
thefirst few licence applications.

In explanation of the extent of the probity investigations, Mr Sarquis, Director, Compliance stated:

The nature of aprobity investigation isdifferent to apoliceinvestigation. The standards of proof are
different. From our point of view, it is arisk management issue, we have limited resources, and we
have to take into account a reasonabl e time frame when we conduct our inquiries.

| note that the Auditor-General makes a number of recommendations for improving the processing
of an interactive gambling licence application by QOGR. These recommendations appear to meto
be onesthat will go towards addressing shortcomingsto which | havereferred in the process adopted
for the Gocorp application. | respectfully agree with the Auditor-General's recommendations.
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Mr Terrence Ell

| have noted previously that Mr Ell's namewasincluded on thelist of key personsset out in Mr Ron
Austen's letter dated 16th December 1998. Although, Mr Ell was requested to fill out a Proforma
document he did not compl ete one once QOGR believed he had no shareholdingin Navari. Hewas
not the subject of probity investigations, and hewas not interviewed by QOGR investigators. Infact,
his name was deleted from the list by Mr Austen upon his being informed that Mr Ell had resigned
as adirector of Navari on 3rd December 1998 and had sold his shareholding in Navari to another
shareholder. Mr Ell personally has never been recorded as a director or shareholder of Gocorp.

During the course of the probity investigations, it was noticed that Mr Ell's name continued to appear
in minutes of Navari meetings after December 1998. This, it was explained to QOGR investigators,
was due to the fact that Navari had enlisted his project management skillsto assist it.

It was al so noticed that, according to Navari minutes, at ameeting held on 22nd November 1998, Mr
Ell had requested that a 5% shareholding in Gocorp owned by a company associated with him,
Goldstem Pty Ltd, be placed in a blind trust behind Navari. The minutes for that meeting record
agreement to Mr Ell's request on the proviso that any costs were met by Goldstem Pty Ltd. This
matter was pursued in probity interviews in February 1999 when QOGR was informed that the
agreement had been rescinded and that there was to be no blind trust. The rescission is confirmed
by a Navari minute.

In light of the information given to QOGR, the proposed probity investigation of Mr Ell was not
undertaken and he was not interviewed. It was, | think, quite reasonable for QOGR to proceed this
way given what its probity investigators had been told.

The issue of whether or not QOGR was misled by persons who had been interviewed in relation to
Mr Ell’s involvement is a matter for QOGR. As | have already explained, false or misleading
statementsin this regard could not amount to official misconduct.

Seed capitalists

Gocorp was a new company with an issued capital of $200.00 at the time that the application was
lodged. It proposed to raise start-up or seed capital of $7M from a number of individuals or
corporations, known as seed capitalists, in amounts of $500,000.00 or multiples of $500,000.00.
Once Gocorp had been started up, apublic float was proposed from which the seed capitalistswoul d
be repaid at a premium.

During the probity investigations, enquiries were made as to the financial ability of capitalists to
provide the funds to which they were committed. QOGR was advised that in the case of
corporations, funds would be injected into them, enabling them then to direct funds to Gocorp.
Criminal history checkswere conducted into seed capitalistsand, wherethey were corporations, into
their directors and major shareholders.

Later in this advice, | refer to an incident in late May 1999 when the Treasurer's office relayed to
QOGR a complaint that Gocorp had made to the effect that QOGR was conducting probity
investigations into prospective shareholders of Gocorp, namely, the seed capitalists when it ought
not be doing so. | refer also to Mr Sarquis response to the Treasurer's office which accurately
explained why it wasthat probity checksinto seed capitalistswere necessary. He also explained that
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he had directed that the probity checks to be undertaken in regard to seed capitalists be criminal
history checksand enquiriesinto ability to fund seed capital. Thedirection, | stress, was made during
the course of investigations and well before the communication from the Treasurer's office was
received.

Given that an objective of probity investigations isto determine whether a source of an applicant's
funding istainted, some might well hold the view that investigations by QOGR into the individuals
who were to fund the seed capitalists was also warranted. However, that was not Mr Sarquis view
and what is important for present purposes is that his direction as to the scope of the prabity
investigations into seed capitalists was not made as aresult of pressure from any source.

Probity reports
| havereferred to thefirst draft of the probity report, an updated version and thefinal report. | advise
that | have perused all three documents and have found that they exhibit a consistency of approach.

Thereisnothingto suggest that any line of enquiry wastruncated asinvestigations progressed or that
there was a change of direction that might arouse suspicion.

Official material and information

| report also that | have not detected any misuse by any officer of QOGR of information or material
acquired by them officially, in relation to the processing of the Gocorp application.
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Chapter 7
Consideration of the time taken to process
the application and grant the licence

One of the focuses of the Commission’ sinvestigations was whether any person involved in processing
or granting the licence, had deliberately fast-tracked the process to confer a competitive advantage on
Gocorp.

There was a suggestion that a significant financial benefit would accrue to the first applicant to obtain
alicence. Some interviewed stated that they believed that the advantage did not accrue to the first
licensee but rather to thefirst operating licensee. In any event, thereisno evidenceto suggest that there
wasdeliberatefast-tracking. Indeed, the evidence suggeststhat significant disquiet wasexpressed by the
applicant and on its behalf in relation to the length of time taken to process the application by QOGR
and, indeed, the time taken for the regul ations made under the IGPP Act to come into force.

Beforel canvassthat matter further, it isnecessary to consider theissue of whether any other personwho
wished to make application for alicence had been disadvantaged by the failure of QOGR, or any other
person, to publish widely the fact that the IGPP Act and the regulations had taken effect thereby
depriving them of an opportunity to apply promptly.

The Executive Director of QOGR, David Ford, stated that there had been many enquiriesfrominterested
parties as Queensland’s intention to enact legislation governing Internet gambling had been widely
canvassed in gaming circles. Similar evidence was given by others. Information was sought on the
legidation by interested parties and in many instances application enquiries were made. The
Commission obtained a copy of aregister maintained by QOGR of queries madein relation to either the
legidlation or application details. Theregister showsover forty enquiriesinlate 1997 and through 1998.
Many of these enquiries were from interstate and some were from oversesas.

There can be no doubt that the enactment of the IGPP Act and the subsequent making of the regulations
waswell known, or at least easily capabl e of ascertainment, by thoseinterested in making an application.
I should add that notwithstanding the significant number of enquiries made concerning the legislation,
only avery small number of formal applications has been made.

The Gocorp application was lodged on 16 October 1998, just over two weeks after the substantive
provision of the IGPP Act and the regulations came into effect.

Prior to the application being lodged, Mr Brad M cCosker, the Chairman of the applicant at that time, had
telephoned the Treasurer, Mr Hamill, to seek an indication of how long it would take for an application
for alicence to be processed by QOGR. Mr Hamill asked one of hisadvisors, Andrew McMicking, to
make enquiries with QOGR about the length of time necessary to process the application.

QOGR e-mail records suggest that the telephone call to Mr Hamill was made on or about the 8 October
1998. Those records also suggest that Mr McMicking telephoned Ms Debbie Caldwell of QOGR who
passed the messageto MsLindaWoo. Mr McMicking statesthat MsWoo tel ephoned him subsequently
and advised him that the application would take approximately six weeksto process.
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On the basis of the advice he had received, Mr McMicking drafted aletter dated 9 October 1998, which
was signed by the Treasurer and sent to Mr McCosker. That letter included the following paragraphs

Asyouwould appreciate, theissueof alicenceto I nternet operatorswill be subject to particular processing
reguirements and thorough probity checks. | am advised by the QOGR that these steps should take some
six weeks once an application has been lodged.

Once this process is complete and OGR is satisfied with the nature and viability of your business and
Internet services, | would expect a licence will be issued to your company. This will enable you to
commence providing interactive gambling services.

Thisisasignificant letter. Notwithstanding the indication that the application would be processed in
approximately six weeks, the licence did not issue until 3 June 1999, over eight months later. Thisfact
alone strongly suggests that there had been no fast-tracking of the application.

Onthebasisof thisletter, Gocorp, no doubt, had an expectation that the licence would have issued much
sooner. This expectation resulted in many approaches being made to the Treasurer’s office by the
applicant or onitsbehalf attempting to ascertain how much longer the processwould take, and generally
complaining about the length of time taken.

Indeed, in view of the perceived delay, on 16 December 1998, the applicant wrote to QOGR to seek an
interimlicence, whilst probity checkswere on-going. Subsequently, a meeting was held with Mr Allan
Farrar, adirector of the applicant, and the Director of Compliance, Mr Michael Sarquis and MsLinda
Woo on 21 January 1998 concerning the matter. By letter dated 3 February 1999, Mr David Ford,
advised that no provisional licence was possible under the IGPP Act and that the applicant would have
to satisfy a number of requirements before QOGR would be in a position to complete its investigation
and make recommendation asto itssuitability to be granted alicence. Thiswasalmost four months after
the application had been made. Y et again clear evidence, that no fast-tracking had taken place or was
to take place.

Even as late as the final week before the licence issued, QOGR were seeking further details from the
applicant. On about 26 May 1999 the Treasurer’s Office was again contacted by representatives of
Gocorp. These representations were passed to QOGR for itsresponse. Gocorp advised the Treasurer’s
Officethat QOGR had been seeking informationfrom Gocorpinrel ation to prospective shareholdersand
it was suggested that this should not be the case. Its argument was that QOGR should simply seek
information on current shareholders and subsequently seek information on any othersif, and when, they
became significant shareholders. The prospective shareholdersto which reference had been made were
seed capitalists nominated by Gocorp as intending to provide seed capital for the venture.

In amemorandum dated 27 May 1999 from Mr Michael Sarquis, Director (Compliance), he responded
to the suggestion that no further probity enquiries be undertaken into the seed capitalists. Mr Sarquis
referred to Section 33 of the ITPPA which provides that in deciding whether an applicant isasuitable
personto hold aninteractive gambling licence the Minister may have regard to whether the applicant has
or is able to obtain appropriate resources and appropriate services. Appropriate resourcesis defined to
mean financial resources which are adequate in the Minister’s opinion to ensure the financial viability
of operations and available from a source that is not, in the Minister’ s opinion, tainted with illegality.
Mr Sarquis considered that in view of these statutory provisions, and irrespective of whether the seed
capitalists ultimately became shareholders, it was necessary to conduct checks in relation to them to
ascertain their ability to provide the seed capital and also their suitability to provide such financia
resources.
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The memorandum explained that as aconsequence Mr Sarquis had directed that comprehensive probity
investigations not be undertaken but QOGR’ s enquiries be limited to police checks of involved persons
and the sighting of evidence of their ability to provide the funds. The memorandum continued that the
police checks had been finalised and the information relating to the ability of the seed capitalists to
provide the necessary funding had been received and was considered satisfactory.

Onthesameday Mr David Ford e-mailed Ms Caroline Turnour of the Treasurer’ s Office and confirmed
that QOGR had acted in conformity with the legislation. He indicated that he would fax a copy of Mr
Sarquis’ memorandum to her that morning. Ms Turnour was apolicy advisor inthe Treasurer’ s Officer
who had a number of dealings with QOGR concerning the application for alicence by Gocorp.

This clearly shows that whatever approaches had been made through the Treasurer’ s Office by Gocorp
or on its behalf, QOGR continued to process the application according to what it considered to be the
requirements of the legislation.

Whether these checks were sufficient is discussed elsewhere in this advice but certainly there is no
suggestion that the particular checks were limited because of any influence from Gocorp directly or
through the Treasurer’ s Office.

Without exception all those in the Treasurer’s Office, including Mr Hamill and Ms Turnour, indicated
that all enquirieswereforwarded through the normal channelsto QOGR for consideration. They denied
exerting any pressure or influence upon the process being conducted by QOGR.

On the other hand, all those involved in the process within QOGR from the Executive Director to the
probity investigators were adamant that no undue influence or improper pressure had been placed upon
them to conduct their enquiries in any specified fashion. They regarded all correspondence from the
Treasurer’s Office as normal ministerial correspondence and enquiries, including that correspondence
which related to the length of time taken for the probity checks to be undertaken.

The following exchange of e-mail between Ms Caroline Turnour and Mr David Ford provides some
insight into the last few days negotiations between QOGR and Gocorp and the fact that they were still
at arms’ length.

From: David Ford@qogr.gld.gov.au
Sent:  Tuesday, 1 June 1999 13:34
To: Caroline Turnour

Subject: Interactive Licence

FYI, we are still waiting for stuff from GOCORP. As a consequence, we are running out of time to get
the materia prepared for the Treasurer for this afternoon. | have set an internal deadline of 2pm - after
which | cannot guarantee that it will be possible to help them over the line this afternoon. If you are
speaking with them, could you reinforce our concerns?

(Y ou should be awarethat material they promised yesterday evening did not arrive until after noon today -
thisistypica of the problem we have been having in finalising the licence. Further, | fear that some of
the material they are drafting will need discussion rather than just being blindly accepted by us- | am
concerned that they may be trying to use the deadline to simply back usinto a corner.)
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David Ford

Caroline Turnour 01/06/99 13:59:51
To: David Ford
Subject: RE: Interactive Licence

| spoke to Appleby [Chief Executive Officer of Gocorp] before lunch and he said that QOGR had
everything now and that the issue of the length of the licence was going to be left up to the Treasurer. |
told him we had a 4.30 deadline and wouldn’t be able to accept it after that.

01/06/99 14:19
To: Caroline Turnour
Subject: Interactive Licence

Caroline

He was being less than fully honest. My people received the draft clauses here about 30 minutes ago!
(And they are not as agreed last evening - so we need to go back yet again!)

Its all good fun!
David

Mr David Ford was asked what was the deadline he was referring to in the first of these three e-mails.
He explained that it was an internal deadline which had been set to enable the draft licence to be
forwarded to the Treasurer for consideration and possible signature on that day. He acknowledged that
this internally set deadline which, had been communicated to Gocorp, was set with a view to
accommodating Gocorp’s urgent requirements. He explained that the seed capital draw-down for
Gocorp’s new equipment was needed within 24-48 hours. Mr David Ford further explained that at this
point of the negotiations, subject to the finalisation of the licence conditions, there were no other
outstanding probity issues left and QOGR was simply trying to assist by finalising the matter in atime-
frame which was acceptable to Gocorp’s commercial requirements, if possible.

It was quite clear from the first and second of these e-mail messages that QOGR had no intention of
blindly accepting information provided by Gocorp without giving full consideration to the material and
if necessary, seeking further clarification or augmentation.

To put beyond doubt the independence of QOGR, reference need only be made to the following e-mail
message.

David Ford

01/06/99 16:15

To: Caroline Turnour

Subject: Interactive Licence - current state of play

Caroline
We are now at the point where there is no chance of afinal licence document this afternoon. The latest
draft we have from GOCORP contains at least six areas where we cannot agree to their proposal's - most

of which have been added by them since last night.

We are presently drafting responses on each issue for them and proposing alternative drafting, but the
realities are that they will not have them until after the 4.30 deadline. On the basis of their performance
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to date, this presumably meansthat they will respond sometime late tomorrow, which delays the licence by at |east
twenty-four hours. They only have their lawyers (who inserted the offending clauses) to thank!

David

Memorandum of 29 July 1998

Atthispoint itisappropriateto turn to a matter that came to public attention through a disclosure of the
Premier that a single page memorandum dated 29th July 1998, with a single page attachment to it, was
sent by his Chief of Staff, Mr Rob Whiddon, to Mr Scott Flavell, a Senior Adviser in Queensland
Treasury. Mr Whiddon signed the memorandum which is headed Internet Gambling and stated:

The Premier has requested that you urgently have an appropriate staff member discuss internet
gambling with Bill D'Arcy MLA, who has raised some concerns with him.

The attachment was a computer printout of an ABC news release about a Tasmanian claim to be the
world'sfirst with an internet casino. The printout was marked in handwriting: Attention: Bill D'Arcy,
and noted at the foot: Bill, thisiswhat | told all of you would happen. When will they wake up? Brad.
(Thisisareference presumably to Brad McCosker).

For the purposes of my enquiries the significance of this memorandum lies in whether or not any
improper influence in relation to the making of the regulations ensued.

In interview, Mr Whiddon stated that 29th July was during the first week of Parliamentary sittings for
the new Government. Mr Whiddon explained the circumstances of the memorandum as he could best
recall them asfollows:

Somewhere along the line on this particular day it was probably the date of the memo | expect 29th July,
this had been given to me either by someonein my office or dropped in by Mr D'Arcy. 1t would appear
to beadocument, and | am assuming this ... from McCosker, that he has given to D'Arcy saying find out
what is going on the Tasmanian Government got the lead on us. My action was obviously to refer the
matter to my counterpart in the Treasurer's office Scott Flavell senior adviser to David Hamill, and as you
can see | have asked him to arrange for an appropriate staff member to make contact with Mr D'Arcy to
discussit with him.

Mr Whiddon stated that he had no knowledge that the printout or the notations on it related to anything
specific that Mr D'Arcy or anybody else was doing. He said that he simply asked for Mr D'Arcy to be
contacted and left the matter at that. It was not something on which he had been asked to prepare a
briefing or to arrange a meeting with the Premier.

In interview, Mr Flavell stated that he had no clear recollection of the memorandum but that in
accordancewith hispractice, hewoul d have del egated anything to be doneto QOGR. Hedid not himsel f
do anything in response to it.

| should mention that in interview, Mr Hamill said that he had not seen or known of the memorandum

until its public disclosure after the Gocorp licence had been granted. | have no reason to doubt the
truthfulness of the accounts given by Mr Whiddon and Mr Flavell or of Mr Hamill's statement.

42



CHAPTER 7: CONSIDERATION OF TIME TAKEN TO PROCESS APPLICATION AND GRANT LICENCE

Asaresult of the representation a briefing note was prepared by QOGR for the Treasurer discussing the
backgroundto thetimeframein which the Regulationswere being prepared. Thebriefing noteisheaded
Briefing for the Treasurer Meeting with Bill D’ Arcy MLA - Re Tasmanian Internet Casino. However,
the evidence indicates that the Treasurer did not meet with Mr D’ Arcy over that issue.

The briefing note was delivered to the Treasurer's office. It was marked noted in the margin by the
Acting Under Treasurer.

The Treasurer noted in his handwriting in the margin The regulatory framework and licensing should
be established in Qld ASAP. Hetheninitialled and dated the note 3/8/98.

The Treasurer’'s notation was consistent with the attitudes of both the current Government and the
previous Coalition Government and was in line with QOGR’ s endeavours at the time.

Accordingly, | am satisfied that no improper influence ensued from this memorandum.
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Chapter 8
Political lobbying

The difference between lobbying and official misconduct

It isfair to say that much of the speculation concerning the issuing of the licence to Gocorp has been
based on the connection between it and the three Labor Party identities, Mr D’ Arcy, Mr Livingstone, and
Mr Pisasale.

Thereis no doubt that Mr D’ Arcy and Mr Livingstone, whether by way of correspondence, telephone
calls, formal meetings or informal conversations made representations to the Government of theday in
relation to the legid ative process|eading to the enactment of the ITPPA or leading up to the issue of the
licence to Gocorp. The majority of these representations related to what was considered to be delaysin
enacting the legislation, making the regulations, or issuing the licence. | have already referred to one
representation made by Mr D’ Arcy. The evidence suggests most of Mr D’ Arcy’s submissions were
directed to the Coalition Government and Mr Livingstone’ s to the Labor Government after he had lost
his seat in Parliament in June 1998. Thereisaso little doubt that at the time these submissions were
being made, they or members of their families had beneficial interestsin Gocorp and/or in one or both
of thetwo companieswhich the promoters of the project had considered be used asthe project corporate
vehicleprior to Gocorp. Inthisway, each had afinancial interest in the subject matter of the submission.

There is evidence to suggest that Mr Pisasale made a single representation in relation to the time that
processing of the application was taking.

Thereis some dispute as to the extent to which those in Government knew of any financia interest held
by Mr D’ Arcy and Mr Livingstone at the time that they were making their submissions. In any event,
lobbying, even when it includes making submissions for specific legislation or seeking amendmentsto
aBill by an MLA, does not of itself constitute official misconduct. The reasonsfor thisare, as| have
explained, that lobbying cannot constitute a criminal offence and that as the position of a Minister or
an MLA is not terminable for adisciplinary breach, no question of termination for disciplinary breach
arises. Therefore neither Mr D’ Arcy nor Mr Livingstone could be guilty of official misconduct arising
out of any lobbying that they may have conducted whilst an MLA.

Furthermore, in the case of Mr Pisasale whilst a councillor, and in the case of Mr Livingstone, after he
had lost his position asan MLA, and was employed as a policy advisor to the Honourable the Minister
for Public Works and the Minister for Housing, they could not be guilty of official misconduct inrelation
to any lobbying that they may have conducted as it was not done in any official capacity but rather in a
private capacity. It will berecalled that official misconduct for the purposes of paragraph (b) of s32(1)
of the CJ Act must be misconduct by the officer in the course of or pertaining to the exercise of the
powers, functions, duties or responsibilities attaching to his or her office.

It istruethat the conduct could constitute official misconduct for the purposes of paragraph (a) of s32(1)
but thiswould be so only if it had or could have had the necessary adverse effect on the members of the
Government to whom the submissions were made. That is, the submissions would have had to be
directed to affecting adversely the honest and impartial discharge of functions or execution of powers
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or authority of those in Government. There is simply no evidence that any person in Government,
whether fromthe Coalition Government or the L abor Government, considered that the submissionsmade
tohim or her by Mr Livingstone or Mr Pisasale (or for that matter Mr D’ Arcy) had been intended to have
any person in Government act in away that was not honest and impartial. Thisconclusioniscompletely
consistent with my assessment of the process by which the licence was issued by the Treasurer, Mr
Hamill, and QOGR. It will berecalled that | consider that thereisno evidence that any undue influence
or pressure was exerted by the Treasurer’ s Office on QOGR and further that officers of QOGR acted
honestly and impartially.

Notwithstanding my conclusions in this regard, | join in the recommendation made by the Auditor-
General that MLAsinvolved in lobbying activities should formally declare any financial interestsinthe
matter and that the minuting of that financial interest occur at all formal meetings.

Inthisregard | note that the Auditor-General considered that it would be desirable for the Parliamentary
Committee - Members Ethics Parliamentary Privileges Committee (MEPPC) to issue as soon as
practicable a code of conduct for MLAs and it may wish to consider some of theissuesthat arosein his
audit. He acknowledged that the MEPPC had a draft code of conduct to which it has given due
consideration.

The MEPPC has sought submissions on its draft code of conduct and in August 1998 the Commission
madeasubmissiontoit. Theissueswhichthe Auditor-General suggest the M EPPC may wishto consider
are consistent with the general thrust of the Commission’s submission in August 1998.

The three issues which the Auditor-General highlighted are:

. whether thelevel of disclosurein theregisters of Membersand related persons’ interests should
be extended to enhance the associated accountability and transparency eg the extent of
shareholding

. public duty versus private interest and the inherent responsibilities of public office holders

. perceived and potential conflict of interests of MLAs and guidance for MLASto assist them to

make consistent judgements about this.

| agree with the views expressed by the Auditor-General.

Member of Parliament receiving bribes

At this time it is appropriate to refer to a further provision of the Criminal Code - .59 Member of
Parliament receiving bribes.

It provides

Any person who, being a member of the Legislative Assembly, asks, receives, or obtains, or agrees or
attemptsto receive or obtain, any property or benefit of any kind for himself, herself or any other person
upon any understanding that the person’ svote, opinion, judgement, or action, inthe Legislative Assembly,
or in any committee thereof, shall be influenced thereby, or shall be given in any particular manner or in
favour of any particular side of any question or matter, is guilty of acrime, and isliable to imprisonment
for 7 years, and isdisgqualified from sitting or voting asamember of the Legislative Assembly for 7 years.
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Although lobbying per seisnot acriminal offence, wherean MLA asks, receives, or agrees or attempts
to receive or obtain property or benefit of any kind to act in the Legislative Assembly or acommitteein
the manner proscribed by s.59, then a criminal offence would be committed. Thereisno evidence that
any MLA behaved in this manner in relation to the passage of the IGPP Act or the Wagering Act 1998
which was enacted contemporaneously with it.

Although Mr D’ Arcy and Mr Livingstone held financia interests directly or indirectly in companies
whichintended to apply for aninteractive gambling licence oncetherequisitelegislation and regul ations
wereinforce, thereisno evidence that their action in the Legislative Assembly or any committee had
been influenced or attempted to be influenced by the receipt or obtaining of any property or benefit.
Indeed, the billsfor IGPP Act and the Wagering Act were on motion, by leave, read athird time without
any division or vote required for the passing of the legislation. Thiswas primarily because there was
never any significant opposition to the legislation which waslargely seen by at least the major political
parties as protecting on-line players.

Private use of official electorate resources

At this stage | should refer to a matter which | noted in the course of perusal of the documentation - the
issue of the possible use of official electorate resources for private purposes by MLAS.

| have been advised that allegations of this nature made against public servants have been dealt with
previously by the Commission by referring the matter back to the relevant department or agency to
determine whether any disciplinary action is warranted.

It is my view that the use of official electorate resources is a matter for Parliament to regulate and is

something that the MEPPC should consider specifically including in any Code of Conduct. A similar
submission was made in the Commission’ s submission to the MEPPC in August 1998.
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Chapter 9
The grant of the licence

Meetings with Gocorp delegations by the Treasurer

Mr D JHamill MLA was sworn in as Treasurer during the last week of June 1998. Between then and
the grant of the licence, he met with what might be called Gocorp del egations on two occasions.

Mr Hamill met with Mr Reg Austin and Mr Brad McCosker on 15th July 1998 for about half an hour at
Mr Hamill's office. Mr Ford also attended the meeting. Mr Hamill recalled that the issue that Messrs
Austin and M cCosker were pursuing was how do we go about getting a licence to oper ate these games.
He said that he was left with the impression that Mr McCosker was informed on what interactive
gambling was about and that he was"the prime mover in terms of the application”. Mr Hamill stated that
thiswas the only occasion on which he met Mr Austin and Mr McCosker as Minister. He thought that
he might have met one or both of them briefly in Sydney while on business as Shadow Treasurer in
November 1997.

| have already referred to earlier meetingsMr Austin and Mr McCosker had with QOGR officers. | note
that they also made representations in support of the project to members of the Coalition Government
prior to July 1998.

The only meeting between Mr Hamill and Gocorp directors occurred on 14th May 1999 at Mr Hamill's
office. The directors present were Mr Appleby and Mr Farrar. The principal issue discussed at that
meeting was the tax rate applicableto an interactive gambling licensee. Thetopic of probity checkswas
not raised or discussed.

The recommendation to the Treasurer

The final probity report as prepared by Mr Paul Ryan was submitted to Mr Ron Austen on 27th May
1999. Mr Austen reviewed it and signed the report document which Mr Ryan had also signed. The
executive summary to the report outlined the issues in relation to Mr Pisasale and Mr D'Arcy to which
| have already referred. Each of those issues was explained in appropriate detail within the body of the
report. Asto Mr Pisasale, the executive summary advised that he had resigned as a director of Navari
and that written undertakings had been received from Mr and Mrs Pisasale. Asto Mr D'Arcy, as| have
previously explained there wasreference to certain information which went to theissue of Mr D’ Arcy’s
character. The executive summary stated that while this matter is of concern, it is considered that no
further action iswarranted at thistime.

The probity report formed the substantial component of a submission prepared within QOGR. The
submission also contained two memoranda, each drafted within QOGR. Since the submission formally
was to be one from the Under Treasurer, as chief executive, to the Treasurer, as Minister, each
memorandumwasdrafted asonefromthe Under Treasurer to the Treasurer. One of thedraft memoranda
dealt with the grant of the licence.
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In late May and very early June 1999, negotiations were continuing between officers of QOGR and
Gocorp and its solicitors with respect to the conditions of the licence. One issue on which the parties
were apart was the term of the licence. This topic was the subject of the other draft memorandum for
the submission.

In due course, each draft memorandum was adopted by the Under Treasurer and became a formal
memorandum from him to the Treasurer. Each was in the submission to the Treasurer on the Gocorp
application. Both memoranda are dated 2nd June 1999. The memorandum on the grant of the licence
isidentified by itstitle Interactive Gaming Licence - GOCORP LTD and the memorandum on the term
of thelicenceisidentified by itstitle Interactive Gambling - Termof Licence. | refer to thesememoranda
asthe grant memorandum and the termmemorandumrespectively. | turnfirst to theterm memorandum.
It explained that by 2nd June, the only unresolved difference related to the term of the licence to be
granted to Gocorp should the Minister decide to grant it. In short, Gocorp and its promoters wanted a
licencefor alonger term than QOGR waswilling to recommend. | mention that Gocorp’ s promoters had
lobbied for an exclusive licence but this was opposed by both the present Government and the previous
Government.

The term memorandum set out the issues in relation to the term of the licence as follows:

QOGRinitialy recommended afive (5) year licenceterm, given its concerns about future public
policy and the rapidly changing nature of technology. Further, it was considered that initia
capital outlays for interactive gambling would be minimal.

During discussions GOCORP made the following points:

. GOCORP argue that the capital raising, in particular their underwriter and seed capital
participants, would not consider a term of less than 20 years, desiring some tangible
form of support regarding business continuity in their capital raising. Indeed, a50 year
(or perpetual) term was seen as preferable.

. GOCORRP states that their seed capitalists and the financial markets would not accept
afive year term. Further, GOCORP argue that no other licensed gaming operator in
Queensland has been reliant upon the licence in any capital raising nor do they target a
global market.

In response QOGR advised:

. A shorter term provides the Government with an option to withdraw from this
interactive gamblingif public policy regarding thisform of gambling altersin amaterial
way The longer the term the greater the commercial contractual risk facing the
Government. Further, QOGR believesthat, despite contrary argument from GOCORP,
interactive gambling licensees require less capital outlay than terrestrial gaming
licensees and have a potentially global market.

. Fewer secondary businesses, for example those supplying goods and services in the
gaming/entertainment industry, stand to benefit from interactive gambling to the same
degree as they benefit from terrestrial forms of gambling operations.

. Interactive gambling licensees are not required to develop convention centres nor do
they pay large, up front payments for any form of exclusivity or extended term of
licence. The term of the interactive gambling licence should not be of a prolonged
duration due to the nature of the industry within which providers will be operating, in
particular, therapidly evolving technol ogy and therel atively low cost of entry compared
with other forms of gaming.
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. Thereisno need to "protect” alicensee's investment or attempt to boost the value of a
GOC through an extended licence term. GOCORP is not a GOC where it isin the
interest of the Government to provide alongtermlicence (and exclusivity) in an attempt
to increase the value of the entity.

. the interactive gambling regulatory regime in Queensland is aworld first and requires
rigid controls in the formative stages. While a licensee may not breach the licence
conditions or the Act sufficiently to warrant licence cancellation, behaviour of the
licensee may be such that the Government does not wish to renew the licence.
GOCORP do not currently have a proven product.

Notwithstanding the above QOGR acknowledged GOCORP's need for capital raising to create
a global presence and subsequently agreed to a 10 year term. Indeed, GOCORP is not in a
financial position to develop any interactive operation whatever without a significant capital
raising. A 10year termalignswith that provided to Licensed Monitoring Operators (LM Os) who
operate similar technologically-based gaming operations. This term is comparable with the 15
year exclusivity for wagering, 12 year exclusivity for Lotteriesand 10 year exclusivity for Keno.

Inresponse GOCORP conferred with their underwriter, Deutsche Bank, and their seed capitalists,
and stated that a 20 year licence term was the absolute minimum.

QOGR has some concerns about a 20 year term:
. There is no up-front fee and yet an extensive licence term is proposed.

. Employment opportunities are considerably less than are applicable in the casino and gaming
machine industries due to the heavily capital nature of interactive operations.

. There is no knowledge of where this industry will bein 5 years, let alone 20 years, especially
given the rapidly changing technology and the global nature of the operation.

. To provide consistency, whatever term is given to GOCORP will need to be given to all
interactive licensees, asis the case with the LMOs.

. With an extensive term, any future change of Government policy - State or Federal - may only
be able to be implemented with significant compensation costs by the Government.

This analysis of issues relating to the term of the licence was, in my opinion, thorough, accurate and
impartial. The term memorandum contained the following conclusion:

The nature of the impasse is primarily due to the current status of financial resources of
GOCORP and the avenue through which GOCORP wish to raise their capital. To date in
Queensland, gaming licences have not been utilised asthe solebasisfor raising capital and, while
QOGR does naot see this practice as desirable, there is no dternative if GOCORP is to be
licensed.

For your information.

Neither QOGR nor the Under Treasurer themselves determined to recommend to the Treasurer that a
licence for a particular term be granted. The grant memorandum advised the Treasurer that the
application eval uation had been finalised and set out the substantive aspects of ss.32 and 33 IGPPA. This
memorandum continued:
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The QOGR has conducted a thorough analysis of the applicant and its business associates and
advises that, on the basis of this analysis, there is no impediment to the grant of the licence.
Attached, for your consideration in determining whether to grant the licence as sought is a copy
of the report of QOGR's investigations.

The report does, however, disclose two (2) matters which | would specifically draw to your
attention in your considerations.

Thefirst of these matters was the present financia position of Gocorp and the second matter consisted
of issuesrelating to Mr Pisasale and Mr D'Arcy which were referred to in both the executive summary
and the body of the probity report.

Asto the term of the licence, the grant memorandum stated as follows:

A key element of these negotiations has been the term of the licence with GOCORP initially
seeking a perpetual licence and the QOGR a fixed five (5) years. The essence of GOCORP's
argument isthat alicenceterm of lessthan 20 yearswill materially affect their capacity to attract
capital in a public float. (Note that, apart from the intellectual capital contribution of the
founders, the licence will be about GOCORP's only asset in approaching the market). This
advice has been supported by GOCORP's financia advisers (Deutsche Bank).

The QOGR isawarethat the company seesthisissueto be of such significancethat it haswritten
to you directly on the matter (copy attached). A memorandum outlining the issues involved is
also attached.

At the end of the day, the QOGR retains its concerns at the issue of a licence of this length,
especially in such adynamic environment, and to an unproven company. It will also becomethe
standardfor all futurelicences. However, onthe basis of GOCORP's dependence on asuccessful
float for its financial viability, a 20 year term is thus included in the recommended conditions.

| pause here to note that immediately after these words on the grant memorandum signed by the Under
Treasurer, there appear the following handwritten words in parenthesis:

(An alternative, with a 15 year term has aso been prepared, should you wish to proceed this
way.)

These words are in Mr Ford's handwriting. The Under Treasurer, Mr Bradley, explained how these
additions cameto be inserted in the memorandum he signed. Mr Bradley said that Mr Ford brought the
submission as prepared by QOGR to him, raised the unresolved question of the term of the licence and
stated that the submission contained two draft licenceinstruments, one for 20 years and the other for 15
years, for the Treasurer to sign should he decide to grant the licence. Mr Bradley said that he felt that
the grant memorandum asdrafted did not makeit clear that therewasthe 15 year option and that he asked
Mr Ford to write in the words in parenthesis on the memorandum. Mr Ford has confirmed Mr Bradley's
account of this.

The grant memorandum concluded with the following recommendation:

1 That you grant the application for a licence under the Interactive Gambling (Player
Protection) Act to GOCORP Ltd, subject to the conditions appended to the licence
document attached.

2. That you signify the grant of this licence by signing the attached licence.
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After Mr Bradley had signed both memoranda and the submission was complete, Mr Bradley and Mr
Ford attended a meeting with Mr Hamill on 3rd June 1999 at which time the submission was presented
to Mr Hamill. Mr Hamill stated in interview that he became aware of an issue with respect to the term
of the licence only when Mr Bradley and Mr Ford brought the submission to him at the meeting. Mr
Hamill was concerned that no recommendation for a specific term was being made to him in the
submission. His attitude is evident from the following statement he made in interview:

| was of the view that well here's the expert regulator sort of saying well it didn't really seemto
not to matter too much whether it wasfifteen years or twenty years, yet you had this- originally,
the regulator saying well five years sequentially and Gocorp saying you need at least twenty. |
put it fairly and squarely back to the Office of Gaming Regulation through the Under Treasurer
to say well you know upon your expert advice, | mean you're advising me as Minister, what do
you deem to be the more appropriate course of action here and | also made it quite clear in that
context of the meeting that you know there were people involved and associated with the
applicant that | knew, but | wanted to make it absolutely clear that | was not seeking to advantage
them or to disadvantage them. But it seemed to me that the only proper and appropriate course
of action was for the application to stand or fall on its own merits and given at this point the
Office of Gaming Regulation is satisfied that a licence be granted and that you know they
finalised their probity check and the licence be granted, the only issue which was still open was
the term of the licence.

Mr Hamill made his attitude known to Mr Bradley and Mr Ford at the meeting. Asaresult of this, Mr
Bradley and Mr Ford had a discussion and Mr Bradley interlineated in his handwriting the words for a
15 year term after the word licence in Recommendation 1 in the grant memorandum. Mr Bradley
initialled the interlineation and dated it. Both Mr Bradley and Mr Ford have confirmed this course of
events.

Mr Hamill stated in interview that he read the probity report and both memoranda at the meeting on 3rd
June. He said that given the advice to him that the probity enquiries were finalised and that a 15 year
licence was recommended, he considered that this gave rise to a justifiable claim on Gocorp's part to a
licence and that there was no legal reason why he should refuse it. He therefore decided to grant a
licencefor 15 yearsand signed both memorandaand the 15 year licenceinstrument at themeeting. There
isno doubt that legally Mr Hamill was entitled to make his decision in reliance upon the submission he
had been given.

I have concluded that the conduct of Mr Hamill, Mr Bradley and Mr Ford as outlined above was not
tainted with dishonesty or impartiality. Certainly thereisnot in my view any evidenceto giveriseto any
suspicion of dishonesty or partiality. Nor isthere any evidencethat any of Mr Hamill, Mr Bradley or Mr
Ford was subjected to pressure on the part of others which could amount to official misconduct.

| observethat there wasno legal obligation on Mr Hamill to take the matter to Cabinet for decision. Mr
Hamill stated in interview that he did not raise the application with the Premier or tell him that he had
the application under consideration and was proposing to grant the licence. Hewas not under any legal
obligation to do so. He said that hisreason for not having told the Premier was because the business of
the application was not out of the ordinary and the applicant had successfully completed the statutory
requirements.
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Official material and information

| report that | have not detected any misuse by Mr Hamill, or any officer of Queensland Treasury, of
information or material acquired by them officially, in relation to recommending, granting or otherwise
dealing with the Gocorp application.
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Chapter 10
The results - no reasonable suspicion of
official misconduct

| am satisfied that the inquiries that have been undertaken by the Commission are sufficient for the
purpose of ascertaining whether or not a reasonable suspicion of official misconduct exists concerning
the issuing of the licence to Gocorp.

The results of these investigations are that in my view:

(i)

(i)

(iii)

(iv)

no reasonable suspicion of official misconduct on the part of any officer of QOGR concerning
the issuing of the licence exists;

no reasonabl e suspicion of official misconduct on the part of any Treasury officer concerning
the issuing of the licence exists;

no reasonable suspicion of official misconduct on the part of Mr DJ Hamill MLA or Mr DJ
Briskey MLA concerning the issuing of the licence exists, and

no reasonable suspicion of official misconduct on the part of Gocorp, or any person associated
withit, including Mr W T D’ Arcy MLA, Mr D W Livingstone and Mr P J Pisasale, concerning
the issuing of the licence exists.

I come to the above conclusions having reached the view that there is no evidence that any of the
following conduct occurred:

deliberately fast-tracking the processing of the application to confer acompetitive advantage on
the applicant;

carrying out deliberately inadequate probity reviews, for example, by not investigating a person
whose suitability should have been investigated;

deliberately reporting inadequately on the probity reviews,
deliberately making recommendations in favour of a grant of the licence when an honest
recommendation should have been against the grant or in favour of the grant on more stringent

terms;

deliberately truncating a line of enquiry when it was realised that this may have lead to
information being produced which was inimical to the granting of the licence;

any act of favourable treatment or any act which showed alack of impartiality;

any act by an individual concerned with the process of issuing or granting the licence which
involved the misuse of information obtained by these persons because of their positions;
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. any failure to act honestly in processing or granting the licence
. any act which constituted a breach of trust by any individual concerned with the process of

issuing or granting the licence.

Furthermore there is no evidence that any gifts or promises of money, property or other benefits were
offered or given to any person to influence a decision.

| consider that further investigations by the Commission of the circumstances surrounding the issuing
of the licence are neither necessary nor warranted. | so advise.
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