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Atlached is a submission to the Crime and Misconduct Commission on the issue of interaction
between ministerso ministerial staff and publio servants.

As per the lelephone conversation betweeo Chief Operating Offi.cer of Balkanu Corporation, Terry
Piper, and Narelle George from the CMC, on 1 March 2010, we undorstanil you are-prepared to
consider our latp zubnrission.

We note that the functions of the CMC include to:
o Raise standards of iniegrity and conduct in the public sector;
o Ensuo that any complaint about misoonduct in the public sector is dealt with

appropriatelg and
. Help prevent crrime and misconducl

In our submission we raise serious matters pertinent to tle three main terms of reforencdquestions,
Jgvolving around the State Government's declaration in April 2009 ofthree Wild Riven on Cape
York To assist the Commission's deliberaiions and to provide oontext to the terms of referonoe, wE
have detailed examples under each of the thres main headings q&ere we believe there are issuos
relevant to your inquiry.

some iszues in this submission have beon raised with the governmeut througb various forums, but
were heated with scant regard aud reqponse. We attach for your information a submission to the
Integrity and Accountability Review, antl a letter to Her Excellency Penelope Weusley.

The iszues outlined in this submission point to the need for a thorough examination of the
re-l,atiomhips between ministers, ministerial staff and public servants; and the need for more
ef,lective checks and safeguards to ensure that proper itandards of integrity, aooountability, ethics
and honesty are maintaiued acrcss government and the public servioe,

All examples raised in this submission covsr whole of government actions and reqponses, and need
to be oonsidered in tleir totatitv.

hemier Anna Bligh said in her Forward to the Queensland Government's Novemb er Zilg
Respowe to Integrity andAceountobiltty in eueensland: 
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"Over the next 12 montlis the Queelrslancl Govemment will implement the most
comprehensive suite of iirtegrity dnd accountability reforms in the past 20 years. These
reforms will shape the Queensland of tomonow. They will give Queenslanders groater
access io their government They will drive a cpltrne of the highest ethical standards
harder. They aill shine the bdght light of scrutiny across more aleas of public offioo. They
will ensure expectations are clearer.
They will make oertain the options to deal with.those who don't meet thoir ethical
obligations are sfongpr. And theywill eqsure Queensland continuc to leatl the nation in
delivering open and accountable govenament".

In the spirit ofthe Premier's drive to lift the standards ofher government ancl the officers that serve
if and thus the people of Queensland, we allach.asr$mission for yorn serious consideration, and
request an opportuoity for officers of orn organizations to meet with the Crime and Misconduct
Comndsion as soon as mutualiy convenient to disouss the matters raised in this submission and
provide evidenoe and documents to fiirther support this submission.

We reErest that the Crime and Msconduct Commission not make this submission public until zuch
time as or:r organizations havE met with the CMC to discuss the matters in the submission and the
publioation is authorized by ourselves.

Yours sincerely,

(mu-
Gerhardt Pearson
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QUESTION ONE

WEAT-p19tocols, procedurs or constralnts should be in place to gulde ethical and mutually
respectful interacfions between a mlnister's office and puiu. serrants?

EXAMPLE: why protocols, procedures and constraiats are needed to ensure public servants
are not forced to engage in behaviour which may be unethical.

on Monday 6 April on ABC radio AM Noel pearson asserted thaf

"We now have very strong grounds to belteve that an executive council decision was made
prior to the election, and that decisionwas qrut into the dravter d.aring the course of the
fot v week election campaign,'.

Natural Resources Minister stephen Robertson reqponded on AM that

"well,whatwotildha:v9 hqpenedrorry,.,,,,whatwould have happmdts thatstmply the
caretaker cotwentiotts that all governments should abtde by dur@ electionperlods -not to
make declslons during that period that woutd bind afuwri gwemment - would have been
enacted. So the executive councll ninutewouldprobabty have been delayed.until after the
election, snd thaf is appropriate',,

on ABC Austaiia Talks on 15 December Minister Robertson stated:

"Why itwasn't declw?d,was thdwe had this thing called. an election Andwhen an
election is decWed we go ,nP a thing calted cor"tk"r.ode. So that d.eciiotn dting the
cottrse of the election pertod by the praious ninister could not bef,nalised. That *Tt that
is the whale story,"

on the evidence of material released under Freedom of Idormatioa and considering prooesses that
must be followed according to the Executive Couocil Handboo( the Minister,s cleiris that the
declarations wele stalled due to the caretaker conventions are questionable. This evidencepoints to
alVlinuteteing ondorsed by Executive Council members at a iabinet meeting prior to tle cAfng
of tle 2009 Stato Election on the 23d of February and that there was suffrcieu:tlme for the
declaratious to have been finalized before the caretaker mode. It is apparent from the evidence that
a decision was made to put the declarations on hold until after the aiitioo, denying the voters of
9t f* "19?9b 

and pa$cularly its indigenous voters, knowledge of the governmint's intentions
about the highly contentious nature ofthe declarations.

The Premier's offioe appgars tolavo sought to cover this lack of disclosure by purporting that the
Premisr made a media release, dated 15 March 2009, titled "Wild Rivers frofrm HeaAifor tle
Wesfn which refened to.lhe intention to complete the gazettal of the Cape york wild rivers.
Ilowever, there is no evidence that the mediistatement in this form was ever released and the
media siatement'Tfild Rivers hogram Heads for the Wost" which appears on the eld Labor
Election 2009 Policies and Media Releases websiie makes no mention*of Cape VoriWild Rivers.
Such an action if it was done by a public official may be a breach of the pubfic Sector Ethics Act
2004. It is important to note tlat the Prsmier is responsible for any conduct of her advis€r.

There are also seriow questions about tho conduct of Government bureaucrats from the
Deparhnent of Natural Resources and Wator in relation to the purpose of a,tonsultation meetingl,
about wild rivsxs between the deparhent and taditional o*o*r ftoposed by the State for 23-25
February 2002.-9 prtti"utar, oomments revealed through FOI brio"io senior officers of the
Departuent of Natural Resources and Water that "theyiwilt smell a rat,, indicates tlat the State wastrying to hide from indigenous groups the real p.rpose of the meeting.
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RECOMMENDATION:

r If thers is to be an etlisal culture witlin Government it is essential that leailers such as the
Premier, Ministers and ths Governor set and enforce the standards and themselves follow
theproce&nes that theyhave set;

o The dochine of Cabinet and Executive Council Confidentiality must not bo used as a way
of avoidiag public scrutiny when it comes to mattem of integrity, accountability and
ethical behavior

r It is suggosted that there is a need to ameud the firndamental logislative principles under
the Legislative Standards Aot to ensure that logislatiou itselfis conducive to achieving
higb standards of intogrity and accountability.

o There is a need to ensure that State legislation is consistent with fundamental legislative
principles and other standards including that it not deny fair processss for the appeal and
review ofdecisions and is subjeot to proper regulatory impact assossments.

QrrEsTroN Two

EOW can public servants be empowered to challenge or question a request or illrection from
the minister's office that they consider to be inapproprlate?

EXAiIIPLE: why publlc ssrvants should be protected to ensure they are not drawn lnto
dlshonest, misleading or polifical acfions.

The Executive Council Handbook seis out the processes by whioh Exeoutive Counsil approval
occurs. UndEr the Handbookthue are two parts to tle Govemor-in-Corrnoil approval proc€ss,

'Tollowing receipt of Minutes each Tuoday tho Executivo Council Seotetariat prepares a
proposed Schedule of lvlinutes for considerationbyExeoutive Cormcillors. Copies of the
Schedule are provided to the Cabinet Secebriat and these are dishibuted to each
Executive Councillor and each Deparhental Chief Bxecutive prior to the Cabinet meeting.
No Minutes can be added to tbe Schedule once it is distributed with the Cabinet bag. If
Exeoutive Counoillors agree thal the matters incorporated iu the Sohedule shouldprooeed
to the Govemor in Council, tbe original Sohedule, which is endorsed Bxecutive
Counsillors recommend to Her Excellency the Governor that the Minutes detailed in the
aocompanying Schedule be approved', is initialled by eacb Executive Councillor at the
regular Cabinet meeting.

The seoond part of the alryroval procoss is the zubmission of tho Minutes to ttre Governor
in Council for approval. Each Minute is signed by the Governor at a neeting of the
Exeoutive Council the following Thursday"

The Handbook reguires a 10 day prooess from the lodging of the Minute with the Seoretariat to its
approval by Governor-in-Council. According to the Gazette notioee, Governor"in-Council
approved the wild rivor deolarations on Thrnsday 2 Apdl.

There can be one of only two explanations: an Bxecutive Council Minute was lodged with the
Secretariat on Tuesday 24 March - whietr is iqpossible, as the election was only held on March 21
and the new minisby was not sworn in until March 26; or the Minute was lodged before the
eleotion.

There is only one of two possible scenarios in relation to the Minute approved on April 2. Either
the Minute was endorsed by the new members of Execirtivo Counoil at Cabinet on 30 March - in a
rushed action just four days after the swearing-in of the new ministry, bypassing proper procedure -
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or tho Minute was endorsed by Executive Council membeni at tle Cabinet meeting on 16 February
when Craig Wallace was the Natural Resources Minister.

4l up4 from Deparhental officer Adam Reece to feliow officer Scoft BuchanaxL at 4.47pm on
30 Maroh' demonstates how it is highly improbable Minister Robertson took the dxecutivi
counoil Minute to the cabinet Meeting of 30 March. The email states:

"Also Scott, Kerry Waers has asked tha I nake swe the Minister's office has been made
autare of thefact thEt are proceeding to GIC"

This email slpports evidence tlat the Minute was endorsed by Executive Councillors at the 16
Febnrary cabinet meeting: the Minister's office would not have neealed to be made aware if the
Minuto was approved at the CabineX nssfing of the 30 Marcb-

Contary to established practice, the Wild River Declarations gazetted on 3 April did not inolude a
date on which the declarations were made, nor iclentis the trtinisten ufto made the declarations.
On ABC TV's Q and A program on Thursday 30 July, Promior Anna Bligh s&ated that ,.the wild
rivors were not deolarod until after the election". Thi Stewart Basin Wild,-River declaration
consultation rqnrt states:

"The Stapnt Basin WiId Pjver Area was decloed on 3 Aprtl 2009',,

Paul Lucas as Acting Premier advised on 25 September 2009 that

"Tlp decisionlo declwe the Archer, Lochltart and Stewwt Wild, Nver Areawas m,ade by
the Honwrable Stephen Rober&on lrtrP, fuIinisterfor Natural Resources, Mines and Enirgt
ay'd lfnxterfor \ade on I April 2009. These diclaratiow were subseEtcntty apjrivedSy
the Govemor in Council and gazexed on the 3 April 2009',,

Minister Robertson has advised by lefrer of the 29 October 2AA9:

"The declsfiion of awild riv* area does not take efect until the Governor-in Council,s
apprwal of the declaration is noffied in the gwernient gazcae (see section 16(2) of the
WM). Accordingly, although I deeided on l2pril 2009 t6 dectaie the Archq Bastn-wild
river area (purswnt to secfion I 5 (I) (a) of the WM) the wild. river was not fontwllydeclueiluntilnottce af the Govemor-inCowtcil's approvalwas pubttshedtnthe 

'

Governmert Gazette on 3 Aprtl 2009",

Neither Acting Premier Lucas nor Minister Robertson clearly stato that Minister Robertson
declared the wild river areas. Both of these reqponses are obi'uscatory.

Minister Robertson has on at least two occasions contaclicted the letters above and claimed that the
decision to declare the wild rivers was made before ths election and therefore by the previousnri4ister. At a meeting on 25 August in cairns, Minister Robertson stated:

"Ya, the decisionwas made before the electionbut it couldn't go to tlrc Governor in
Coutrcil because of the election,,.

on ABC Australia Talks on 1.5 December Minister Robertson stated:

"So that decision during the course of the election period by the proious mintster eould
not befi.naltsed. Ihat is it, that is the whole story. $fter the ilecAon a neut Minister is
sworn in and I did the approprtatu thing in terns ol consldering the process and the
sibmissiotu wtd cane to a vieut which s"tsequentb resuked ti th, irctnatiii iiins
mad.e."
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Balkanu Cape York Development Corporation and Indigenous leadorship wrote to the Minister, the
Premier and the Governor seeking to clarify which Minister made tls Wild River declarations, the
date that the deciarations were made, and a copy of the insbument siped by the Minister by which
the declarations were made. The Premier and the Ministerresponded that Minister Robertson macle
the decision to declare on 1 April, and the Govornoros Official Seoretary rospondod refoning to the
letkr fiom the ActingPremier of 25 September.

Repeated requosts for a copy of tho insfument by which the declarations were made have been
consistently ipored.

On 14 April the Cape York Land Council lodged an FOI request speoifically requesting:

"Arry docwnent by which the Minister for Natwal Resotsces and Water, or the Minister

for Natural Resources, Mines and, Energ1 declared wiW river areasfor the Arc\er Basin,- 
Inchhan Basin or Stevvart Basin under WiId Rivers Act 2005 (QId) s.7 and the docwnents
relating to wlld. rtvers considered by the relevant Mlnlstar at the same time as, or within 7
days pitor to the tine, the relwant Mlnister declared each of those wtld river areas"

ASep a delay of more than five montbs, the Departnoent of Environment and Resoruce
Management releaseil a large number of documents in batohes over several months and hirs
recurtly advised the CapeYorkland Council that all FOI mate,rial has nowbeen provided.
Although there is evidence wirhin the FOI material that there was a document to be signed by
Ministq IMatlace approving the declarations, whioh went r:nsiped thene is uo evidence in the FOI
material of the existence of a documentbywhichMinisterRobedson declared thewildriver areas.

As the instgmEnt by urhich Minister Robefison made the declarations has not emorged in fOI
matErial or througb repeated requests to the Premier, the Minister and the Govemor, our conclusion
is that an instument UV which Minister Robertson made the declarations undel s.7 and s. 1 5 of the
Wild Rivers Act does not exist; and that Minister Robertson could trot have properly fulfilled his
obligations under s.13 and s.15 of the Act.

The consultation reports for the Archer, Locltart aad Stewari River basins claim that the wild river
areas were declared on 3 April, which is incorrect. Also, the prooess for making the declarations as
set out in the Consultation Reports leaves out the critical st€p pertaining to the Minister making the
declarations. The question must be asked: whether offioers of the Deparhoent of Environment and
Resource Jvlanage,ment, and the Minister, intentionally inserted into the Cousuttation Rsports an
iqcoreot date of dectaration or a misleading deolaration prccess in order to disguise flaws in the
declaration process.

If an instument evidencing the makin g of the declarafions by Minister Robotson does not exist
then itraises the issue of what evidence of the declarations havingbeen properly made was before
theExecutive Councilors and the Governor when the Governor-in{otmcil approved the'Wild
River declarations.

Section 15 of The Wild Rivers Actprovides that after considering tbo matters mentioned in
section 13 and any other mattcrs the Minister consid€rs appropriate, the Minister may (a) declare
the area to be a wild river area or (b) deoide not to proceed with declaration of the wild river area.
If the Minister declares the area to be a wild river area then s.16 states:

"The Gottemor-in-Cuncil nay, by gazette notice, apgove the declaration of a wild rtver
wea"
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It is noted that on 6 luly 2005, Minister Robertson, then Minister responsible for the Wld Rivers
Bill responded to the Scnrtiny of Legislation Committee that "it waieonstdered appropriate to
have wild rtver declarations efected by a statutory instrumenf'becauso in part "tli approvat of
the Ministerfor Natural Resources and Mines and the Governor-in-Council * ,rqoirii b"1op o
declaralon comes ifto 9fict o,r ts chmtged".It is clea that wild riva declarations required two
stages of approval, firstly by the Minister and then by Govemor-in{ouncil, and that fiis 1q,o stage
prooess was intended to give zufficientprotection for the wild river declaraiions to be effected b/a
statutory inskument.

It is apparent that the Govemor-in-Council has a dissretion as to whether to approve the declaration
9r noft Colsidering the Wild Rivers Act and the Executive Council lfandbook, the proper prooess
for wild river declarations would require that the Minister first 'odeclare" the area tJbe a wlh dve,
area in accordanoe with s.7 and s.15 of theTVild Rivers ActbeforE lodgingthe Exeoutive Council
minute, and particularly before the Executive Council members at Cabineirecommend the
approval of the declarations by Governor-in-Council. Otherwise the Executive Council members at
Cabinet are recommending that Governor-in-Council a.pprove a doclaration which didn,t oxist af
the time of the Cabinet meeti.g!

It is clear from the FOI material that a decisiou had been made to proceed to Govemor-in-Council
approval well before Minister Robertson supposedly made the decision to declare the Wilil River
1{eas 01 I April. Given the timetable and dates laidout abovg it is apparent &at the Exeoutive
Council endorsed a Minute which recommended that the Governor-iilCouncil approve deolarations
when tlose declarations did not eiist at the time of tbe Cabinet meoting. It appears that Governor-
in'Council was acting on advice about something which had not occured at the time tho advioe
was prepared' or as the evidence zuggests, may uot bave ocourred at all.

9 addition, according to the FOI material there were changes to the declarations made by
deparsental offioers between 30 ivlarch and 1 April. $o dose declarations which the Exegutive
Council recommeaded be approved werc different to the ones approved by Govemor-in4ouncil.
This is a serious matter, as it neens flaf minigferial staffand aeiirmental officers cao alter
docr:ments already sanctioned byExecutive Counoillors for apf,roval before they reach Govemor-
in{ounoil.fhis is very disturbing. Even more disturbing is that the FOIs revealthat there s/as at
least one minor change to the declarations made by depaimental officers after they had been
approved by Governor in Council. This begs tho Erestion whether there were anlother ohanges.

el \"-y-t-q!er, Cape York leadership wrote to the Govemor raising a number of issues in rolation
to the Wild River declarations. Upon receiving the letter it was hopi tlat the Govemor would seek
senior independent legal advice in relation to the matte$ raised in the lotta and in particglar,
whether the declarations-ryli9h she approved with Exeoutive Council had in fact been validly
made. The Governor's Offioial Secretary,IdrMark Gower, brieflyreqponded on 14 Decemler
2009.

Qu Ihursday 17 December, the Premier was reported on ABC news, in response to modia
about the letter to the Govemor

"I anr' satisfi'ed that the Minister nade this deeision in relatian to WiId Rivers in
accordance with the legislation tha| governs the rnatter," she said,.

u&timmely the Govemor will consider any matters that are broaght to her, as she
should.

"!f she has any concerns, then I'd be more than hapw to hearfrom her,,,
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It is unknown whether the Governor sought legal advice or raised any matte$ with the Premier.

RECOMMENDATION:

r Nsw arrangemenk need to be implemented to ensure ftat public servants are not reluctant
to address and report dishonesty, unethioal behavior or malatlminisbation. This may
requiro a stronger process by whioh oomplaints can be made by public servants
anonlm.ously and subsequently investigated-

QUESTION THREE

WEAT needs to be done to ensure that public servants at all levels understand their
obligafion to provlde lntlependen! apolltical and lmpartial advlco and to malntain the
freedom to do so?

EXAMPLE: where publlc servante may have been compromlsed

On 5 August Indigenous woman Tania Major called on the Queensland Government to release its
coneqpondence wilh the Wilderness Society prior to the 2009 election, inoluding a'osocref leter to
the Wilderness Sooiety regarding Cape York environmental legislation. On Tbursday 9 Seplember
an adviser io the Premier advised that the letter at issue coultl be found on the Wililemsss Society
web sit€. On investigatioq the document was on the website carrying the notation obpdated March
17 z}Og",infening that the documents wer€ on the web sito prior to the March 21 election

Subsequent investigation has indicated that the documents weto not on the web site p{or t9 th9
election, and had been inserted some time after I[s Major raised the iszue. The date of update had
also been adjusted. It would be of extreme concetn if thq Premier's advher had conspirecl withthe
Wilderness Society to amend the website to falsety purport that a letter from the Premier rvas on
the public record prior to the election, wheu it had not.

There are important concents in relation to tho relationship between the Labor GovemmEnt and the
Wilderness Society, some of which were set out in the zubmission to the Integrity and
Accountability roview. These include:

o When traditional ownsrs sought an extension of time for lodging submissions, the Minister
advis€d tatlitional owners to seek the zupport of the'Wildemess Society. The lvlinister was
effectively delegating his reqponsibility to make this clEcision to the Wildemess Society;

r The FOI material zupports the conclusion that the Government was ilriven by a timeframe
to make tle wild river declarations by the end of February 2009 due to commihents made
to tho Wildernoss Society. These commihents in effect fettersd the Ivlinisters disoetion in
relation to the declarations;

o The Government's interpretation of its 2004 election commihent changed over time,
which was due to evideno€d pressrne from the Wildenress Society. It can be demonstra.ted
that the Govemment was dishonest about ib election commitment, which cbanged from tle
more resfrictive defnition of "rivers" to the nore radical and far-reaching ooriver basins"

r The FOI material shows tlat Government advisors andbureaucrats showed maps anil
discussed matte$ with the Wildemess Societybefore providing that opportunity to other
groups, particularly indigenous gloups;

r There is evidence that the Government reached an agreeme,nt with the Wilde,mess Sooiety
and the Quemslaod Resources Couacil about setbaols from rivers, which applied to
Aboriginal lands without involving indigemous people;
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. The State declared the Aurukun Wetlands as a High Preservation Aroa at the behest of the
Wilderness Sooiety without informing or conzulting indigenous landholders;

r In order to glve comfort to the Wildemess Society on the progress of the wild river
declarations, it is believed that the Governmont gave The Wilderness Society information
about ttre Wild River declarations in the time leading up to the 2009 State election which' was not available to the broader public;

r Material within the FOI documents indicates a high level of pressure on publio servants
from the hemier as a result of pressure from the Wildemess Society. Following a letter to
the Minister and the Premier from the Wilderness Society, a senior member of the Wild
Rivers team commented in an email on 14 March 2008 :

"we are wanting to get the tnessage across to the Premier that NRW are only doing their
job".

The Director General, Department of Premier and Cabinet appears to admonish the
Direotor Goneral of the Deparhent of Natural Resources and Water on Friday 5
December.

"Nonetheless the Premler is concerned to finalise the deternlnations on the 3 nominated
rivers os a natter af priority, $cott,.,. I will talk to you again about how we can expedite."

o The overview reports were not inxpartial and were intentionally misleading and biased in
relation to the natrnal values of the nominated wild rivers in order to achieve Government
commitments to the Wildemess Society.

o Deparhental ofEcers and Minister Robertson did oot reduco the extent of lligh
Preservation fueas although there was shong evidonce to do so due to a bias toward the
Wilderness Sooioty's concems. Supporting ovidence includes a consultants' roport
recommending a 500m rather than 1km buffer on the Archsf River

I 'We 
believe that offrcers of the State intentionally relsased incorrect information to the

Wilderness Society in relation the 23Q.5 Februuy meeting in order to discredit Balkanu

All widence and available material supports the conclusion that the Government had a relationship
with the Wiltlemess Society such that Ministers and public servaots were unable to adninistel the
Wild Rivers Aotin afair, iupartial andunbiasedmanner.

The Cape York Land Council submitted an FOI application to the Deparhent ofEnvironment and
Resource Management on 14 April 2009. The first material was not received until October with the
last material received at the end of January 2010. We believe that the Deparhent was tardy in
relation to this FOI application in order to frustate endeavors by indigenous organizations to
address contentious issues relating to the Wild River declarations.

There was a tendeucy, particularly when Craig Wallace was Minister for Nattual Resouroes and
Water, forreqponses to Ministerial correspondence to be made by Michael Tandy as his Senior
Policy Adviso. I'or exanple when taditional owners sought an efiension of time for submissions
from the Minister, the response was made by Michaol Tandy on behalf of the Minister. It was a
Ministedal discretion to Extend the time for making submissions and it is thought to be
i"appropriate that the response not come from the Minister on such a ma,tter.

RECOMMENDATION:

r There is a need to improve frsining of public servants in relatioo to Deparhental codes of
conduct and ensure that codes ofconduct are current and reailily available.



RESPONSE TO CMC QUESTTONS atbabiln€ntpags I

Ministerial staffmust bs subject to similar oodes of conduct and integrity as are included
nthe Public Sector Ethics Act .

There needs to be clearer definition of the roles and responsibilities of Ministerial
Advisers, inclu,{ing when it is proper for ministerial advisers to reqpond to ministerial

conespondonce relating to deoisions which are the ministor's reqponsibility.

There is a need to ensure greater tanqparency, honesty aud integriiy in the politioal
proo€ss and in partioular the natrre ofilection commitments. It is recommended that there
L" an a.cornta[ility standard in relation to eleotion commihents, partioularly so that
there is clarity for both tle public and those government officers vlho are expected to
implement the commitmenrts.
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9th November 2009

Her Excettency A,ls.penetope Wenstey AO
Governor of eueenstand
Government House
168 Fernberg Road
Paddington qtd 4064

By Courier

Your Exceltenry,

W|LD RIVERS ACT 2OO5

we seek your urgenL ..:P-911"- to questions raised in this tetter about the vatidity ofdeclarations under tne wu Rivers att zaoi tqtaji;in" Act") which you approvedwhen sitting in Council on 2 Aprit 2009:

Those are:
1. Archer Basin Witd River Dectaration 2009
2. Stewart Basin Mtd River Declaration 2009
3. Lockhart Basin Witd River Dectaration 2009

Despite the announcement of the decl,arations by eueenstand premier, Hon. AnnaBtigh Mlj on 3 Aprit 2oog, we have been unabte io Jut.in documentary evidence ofwho made the dectarations under sections 7 and 15 of the Act, and when they weremade' We understand from the Government cazette of 3 Aprit 2009 that youapproved the declarations in councit under section le or tne ait 
"[ 

z ap.it zoog.
There are two required steps in the dectaration process under the Act.
Section 7 provides the ptenary power to the Minister to make dectarations as foltows:

Itdinister may declare wild river areas
The Minister may dectare a part of the State to be a witd river area.Note-
See section 16 for when a dectaration has effect.

Section 15 refers to how the Minister may exercise this power:

D.eciding whether to make declaration
(1) After considering the matters mentioned in section 13 and any othermatters the Minister considers appropriate, the Minister mayl 

-
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(a) dectare the area to be a witd river area; or
(b) decide not to proceed with dectaration of the witd river area.

(2) lf the Minister decides not to proceed with the declaration, the Minister
must pubtish a notice advising the decision and the reasons for the
decision.

Section 16 sets out the approva[ process for dectarations made by the Minister as
fottows:

Approval of wild river declaration
(1) The Govemor in Council may, by gazette notice, approve the dectaration of

a witd river area.
(2) The dectaration has effect when-

(a) the dectaration is approved by the Governor in Council; and
(b) the approval is notified in the gazette.

(3) The Minister must tabte a copy of the dectaration in the Legistative
Assembty within 14 sitting days after the dectaration is approved.

Our question concerns the dectarations made by the retevant Minister pursuant to
sections 7 and 15 of the Act. Neither the Government Gazette of 3 Aprit 2009 nor the
dectarations reveal who exercised the powei under sections 7 and 15 of the Act and
when this power was exercised.

In contrast, the Gregory Witd River Dectaration 2007 states (inside its front cover)
that "the Minister for Natural Resources and Water made this document on 30
January 2007". Further, the Department of Environment and Resource Management
website advises that this dectaration took effect on 28 February 2007. The absence of
this information in the Archer, Lockhart and Stewart Basin Mtd River dectarations
and the Government Gazette is a matter of concern as it questions the transparency
and integrity of basic procedures concerning the conduct of the Governor'in' Councit.

In response to a tetter from Btake Dawson seeking ctarification of matters pertaining
to the Dectarations, the present Minister for Naturat Resources, Mines and Energy,
Hon. Stephen Robertson MLA, stated on 26 May 2009:

I wish to ctarify that my decision to make the Dectarations was made under
section 15, and not section 7 , of the WM. Section 7 concems the power to
declare Witd River areas, whereas section 15 concerns the making of the
decision to dectare Wtd River areas.

and further:

In particutar, I consider my decision to make the Dectarations and the Governor'
in-Council's decision to approve the Dectarations are decisions of a legislative,
rather than administrative character.

Minister Robertson atso stated:

Having regard to the resutts of the community contuttation and written
submissions, as wetl as other matters, I decided to proceed to make the
Dectarations atthough with certain changes in order to address issues raised
through consultation and in submissions. The Dectarations were therefore
submitted to the Governor-in-Councit for approvat and subsequentty approved.
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Please see copy of the Minister's retter at attachment A.

However, at a meeting hetd in Cairns on 25 August lz}ag,l Minister Robertson statedthat his predecessol, Hon. Craig Waltu.u ,tttl, tiuJ-r-io. the decision to make thesedectarations under the Act. tttiiister Robertson stated that .,the decision was madebefore the etection but it couldn't go to the Governor -in -councit because of theetection".

Minister Robertson atso stated in the Nationat tndigenous Timeson 16 Aprit 200g that,"the dectaration of witd rivers was ready to giberore the etection but with thecatting of the etection known as the 'caretaker p.-eriod,lt coutdn't occur,,.

Documents reteased under the Freedom o! lnformatian Act (1gg2) (QId) tocape york
Land Council received on 29 october 2ooq indicate that the dectarations had notbeen finatised on 30 March 20og - which was after the etection. Emait circutation
letyeen departmental officers reveats that amenoments were stilt bein! made to thedeclarations up to and inctuding 30 March.

In a tetter to Balkanu cape York Devetopment corporation on 2g october 2oog,Minister Robertson stated he had "decided" 
"n 

r aphi 2009 to declare the ArcherBasin Witd River area.

Due to the confticting accounts from Minister Robeftson, we stitt do no1 haveconfirmation as to who made the declarations under r"ction, 7 and 15 of the Act andyhgn' This-is despite a letter of request for this information to the premier on 10September 2009 - see attachment B.

Amongst other things,..we sor{ght from the Premier in that letter a copy of theinstrument signed by Minister Robertson dectaring the three witd Rivers referred toherein' As we have receivg! no response to that tetter, coutd you ptease provide acopy of the instrument which you reiied upon to upprou" the dectaration.

Under the Freedom of tnformation Act 1992 (Qld) - six months after seekinginformation ' we have onty now been provided witn'a copy of an email exchangebetween senior officers of- the (then catted) Department of Natural Resources andwater in retation to these dectarations: ptease see attachment c.

Debbig Best, Deputy Director-General of the Water and Catchment Division, wrote toTom crothers and *:tt Buchanan (Generat Manager w"t"r-Atil;iL;'e tilring unit,and Team Leader Witd Rivers Unit of Dept Environment & Resources) on 30 March 2009 asfottows:

Can we have a Min brief re witd rivers decs - the three for Thursday just so Minand staff have an overview and can answer questions? Can we atticn a draftmedia retease plus euestions and answers to assist them?
Thank you
debbie

1 /r'teeting attendees were.Minister Robertson, the Minister for sustainabitity and ctimate change, Hon.Kate Jones MLA, the Member for cook, Hon. Jason o'Brien ,ur-q,'ih" Director-Generat of theDepartment of Naturat Resources, Minis and r1"rgy, fthn giadlet, ana Noet pearson, GerhardtPearson and Nevitte pootchemunlia, Attan cieek, Richie Ahmat and prue Gusmerini
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On the same day Scott Buchanan responded at 4.59 pm as foltows:

Debbie
Can do. What is the current state of ptay in terms of approvat, do we need to
get an approvat by the Minister, as it appears the previous Minister did not sign
CTS 01188/A9, to approve the declarations proceeding to GlC.
lf this is the case, I propose that I witl renew this CTS for the Minister's
information and approvat. ls that 0K?
Regards
Scott

This communication took ptace three days before you approved these declarations in
Councit. We have no means of knowing whether Scott Buchanan was correct in his
suggestion that "the previous Minister did not sign CT501188/09, to approve the
declarations proceeding to GlC". We atso have no means of knowing what
"CTS01188/09" refers to. lf it refers to the retevant instrument evidencing the
Minister's exercise of power under sections 7 and 15 of the Act, then you will
appreciate our grave concern for the fottowing reason:

It is the Ministerwho makes the declaration under sections 7 and 15 who must futfit
the obtigations under sections 13 and 15. The present Minister coutd not have
exercised powers under sections 7 and 15 on the basis that his predecessor may have
futfilted the requirements of sections 13 and 15.

lf the previous Minister, Hon. Craig Wattace Ml-A, had not made the dectarations
under sections 7 and 15 of the Act, then the present Minister, Hon. Stephen
Robertson, coutd not proceed to comptete his predecessor's duties under the Act. lt
was incumbent upon the new minister to himsetf futfit the obtigations under sections
7 and 15, which must be exercised in accordance with section 13 of the Act. That
section provides as fottows:

Matters itinister must consider
(1) In preparing a wild river declaration, the matters the Minister must

consider inctude-
(a) the resutts of community consuttation on the dectaration proposal; and
(b) atl property made submissions about the dectaration proposat; and
(c) any water resburce plan or resource operations ptan that appties to at[ or

part of the proposed witd river area.

Our submission to you concerns the basis upon which you accepted the
recommendation in Councit to approve the Archer Basin Witd River Dectaration 2009'
the Stewart Basin Witd River Dectaration 2009 and the Lockhart Basin Wtd River
Dectaration 2009.

1. What was the date of each of these declarations and which Minister made
them under sections 7 and 15 of the Act?

2. What evidence of the declarations having been property executed was before
you when you gave your approval under section 16 of the Act?

We are writing to you and seeking your response to questions strictty in respect to
the process in which you were involved, in approving these dectarations under
section 16 of the Act.
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Given the questions we have about what occurred with these dectarations, the
confticting, misteading and opaque advices from the State Government, and our
inabitity to discover on the pubtic record answers to basic questions we have about
procedures undertaken pursuant to an Act of Partiament, we seek your advice on
whether the approvats that you gave in Councit on 2 Aprit 2009 under section 16 of
the Wi{d Rivers Act 2A05 (Qtd) were tegatty vatid. lf, as it appears prima facie, they
are not, for reason that the dectarations under sections 7 and 15 of the Act were not
duty made by either the former Minister Craig Wattace MLA or the present Minister
Stephen Robertson, then we respectfully submit that it is incumbent upon you to
take the necessary steps to quash these dectarations.

As Witd River dectarations are a matter of immense concern to the Aboriginat peopte
of Cape York, and given the serious matters raised in this letter aboui legiitative
process and government procedure, we seek your assurance that no further Witd
River dectarations witt be approved by you until such time as you respond to this
Ietter.

We woutd appreciate prompt consideration of and response to the matters raised
herein.

Yours sincerety,

(lU*- %*z/,/"
/ /r4

/4"/@--
/

. . a a a a a a . . . a . .

Noe[ Pearson
Director
Cape York Institute

Michael Ross
Chairman
Cape York Land Council

Gerhardt Pearson
Executive Director
Balkanu Cape York
Development Corporation

Attached: attachments A" B, C
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