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Dear Sirs

In accordance with section 26 of the Criminal Justice Act 1989, the Commission hereby furnishes to
each of you its report on:

. an investigation into the circumstances surrounding the creation and execution of a
' Memorandum of Understanding executed by the Honourable Robert Borbidge MILA (then:
Leader of the Opposition), the Honourable Theo Russell Cooper MLA (then Coalition
Spokesman for Police, Corrective Services and Racing), and Sergeant Gary Wilkinson, the
President of the Queensland Police Union of Employees, on a date not spec1ﬁed but believed

to be in or about December 1995/January 1996; and

* - aninvestigation into the circumstances surrounding any agreement between the ALP and the
‘Sporting Shooters Association of Australia (Inc) and the Sporting Shooters Association of
Australia (QId) Inc. or either of them of the kind alleged in media reports on various dates in
April 1996. -
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FOREWORD

On 21 March 1996 the CIC resolved to conduct an investigation into the circumstances surrounding the
creation and execution of a Memorandum of Understanding which had been signed by the Honourable
Robert Borbidge MLA, then Leader of the Opposition, the Honourable Theo Russell Cooper MLA, then
Coalition Spokesman for Police, Corrective Services and Racing, and Sergeant Gary Wilkinson, the -
* President of the Queensiand Police Union of Employees (the MOU Inquiry). The purpose of the

~ investigation was to determine whether any member of the Queensland Police Service or any other .
person should be charged with a disciplinary offence of official misconduct or misconduct or any other
offence, criminal or disciplinary.

In recognition of the perception that the CJC may be seen as having a vested interest in the subject matter
of the investigation it engaged the services of an independent qualified person namely, the Honourable
. Kenneth Carruthers QC.

The hearing of evidence commenced on 22 April 1996.

On 16 May 1996 the CIC resolved to conduct an investigation into the circumstances surrounding any
agreement between the Australian Labor Party and the Sporting Shooters Association of Australia which
. may have been a breach of the bribery provisions of the Electoral Act 1992 (the Shooters_’ Inquiry).

On that date the CJC also resolved to appoint Mr Carruthers to investigate this matter.

The hearing of evidence and submissions in relation to each matter concluded on 2 September and 3
September 1996 respectively.

On 29 October 1996 Mr Carruthers publicly announced his intention to resign without completing and
presenting his report. Subsequently, he did tender his resignation. As a result, the CIC decided to brief
- Senior Counsel to advise the CJC whether any report should be made by the Chairperson pursuant to
section 33(2) of the Criminal Justice Act 1989 in respect of any person as a result of the mvestlgatlon
conducted by Mr Carruthers QC.

In early November 1996 the CJC bnefed MrRW: Gotterson QC and Mr B J Butler SC to advise on the
matter. They were briefed with, inter alia, copies of:

(a) the transcript of the publlc hearings including both the evidence of _witnesses and submissions;
" (b)  all of the exhibits tendered during the course of the public hearings; and -
(¢) . all written submissions made on behalf of parties represented at the public hearings. .

The CJC was advised by joint memorandum dated 6 December 1996 in relation to the issues of possible
criminal conduct or official misconduct arising from the MOU Inquiry. The CJC was advised by joint

memorandum dated 18 December 1996 ini relation to the issue of possible misconduct arising from the

MOU Inquiry. In relation to the Shooters’ Inquiry, the CJC was furnished with a joint memorandum of
advice dated 13 December 1996. Consequently the brief of advice was not completed until 18 December

1996 when the last instalment was furnished.

. This Report consists of the three memoranda in their entirety as well as a brief background of the two
matters and all relevant resolutions. Part A of the Report relates to the MOU Inquiry and Part B of the
Report relates to the Shooters’ Inguiry. :

The advices are to the effect that the evidence did not in either matter warrant .any referral for criminal
action or official misconduct proceedings. However, the report of 18 December 1996 was to the effect -
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that the available evidence establishes a prlma facie case to support dxsc1p1mary action for misconduct -
against a number of police officers. '

The Commission intends to act upon these advices.

The unusual format of this report is a consequence of the exceptional circumstances ﬂowmg from the
departure of Mr Carruthers.



- PART A
THE MOU INQUIRY






THE MOU INQUIRY

On 27 February 1996, The Courier Mail newspaper published an article under the heading “Police Claim
Deal to Gut CJC”. The article referred to an alleged deal between the Queensland Police Union of
Employees [“the Union™] and the Coalition parties [“the Coalition™] in which the Coalition had allegedly

agreed to: : ' - ’

. reduce the powers of the Criminal Justice Commission
e getrid of the Police Commissioner, and
‘. “water down” all police disciplinary measures.

The article noted that the claims about the deal were contained in a Police Union newsletter. Although
the newsletter in question had already received limited circulation in police and government circles, The
Courier Mail article was the first intimation to the general community that such an agreement might
exist. : :

The article also noted that the Police Minister, Mr Russell Cooper MLA, had denied the previous night
that he had made any deals withthe Unlon and said that he had ‘only agreed to look at certain matters
regardmg the Police Service’.

On the same day that The Courier Mail article appeared Mr Cooper wrote to the Chalrperson of the CJC -
in the following terms:

You would be eware from a story in “The Courier Mail” today that an allegation has been raised that I, .
on behalf of the Coalition, have made some secret and improper alleged ‘“deal” with the Queensland Pohce
Union of Employees. . .

Attached is a copy of that Memorandum of Understandmg and I would be grateful if you could review
it and advise if, in your considered view, there is anything improper 1n it.

" . The statements contained therein are direct quotes from the Poiice Union document supplied to me. Iam
the author only of all comments under the heading of “response”. For your clarification, you should be
aware that my use of the word * agreed” in my responses indicates only an agreement to ha\re the matter
reviewed. :

You will note that Item 21 on Page 7 makes mention of a number of Service Assistant Commissioners
‘which the Union document named. T have deleted these as I believe their naming is totally inappropriate.
Should you wish me to supply these names, I shall be more than happy to comply.

Your advice and conclusions are requested.

Mr Cooper’s letter included a copy of a Memorandum of Undérstanding [“MOU”] which had been
signed by the Honourable Rob Borbidge MLA, then Leader of the Opposition, the Honourable Russell
Cooper MLA, then Coalition Spokesman for Police, Corrective Services and Racmg, and Sergeant Gary
Wilkinson, the President of the Police Union of Employees

Upon recelpt of the letter, the Chairperson of the CJC wrote to Mr Cooper requesting the names of the
Assistant Commissioners which had been deleted from the original letter, and the names were supplled
by Mr Cooper on the same day. '
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In view of the fact that the MOU recorded the desire of the Union to limit the CJC’s statutory powers,
and in recognition of the perception which might thereby arise that the CJC had a vested interest in
undertaking an investigation of the matter, the CJC sought advice from Senior Counsel as to:

’ whether the creation and execution of the MOU enlivened the CJC’s Junsdlctlon to mvestlgate
and :
. if s0, what should be the form of any investigation?

The CJC received advice that:

. there was a reasonable suspicion raised on the material of alleged or suspected official
misconduct or misconduct by officers of the Queensland Police Service [“QPS”] within the
CJC’s jurisdiction to investigate

*  in recognition of the perception that the CJC had a vested interest in undertaking such an
~ investigation, the CJC should appoint an independent person pursuant to sections 25(2) and 66
of the Criminal Justice Act 1989 [“the ‘Act”] to undertake such 1nvest1gat10n and to execute the

CJC’s hearing powers

.. the independent person so appeinted should be empowered in his/her discretion to convene
public hearings as provided for by section 90 of the Act.

The CJC accepted this advice and, on 21 March 1996, resolved:

(1} To conduct an investigation into the circumstances surrounding the creation and execution of the
said MOU with a view to determining whether any member of the QPS or any other person
should be charged with a disciplinary offence of official misconduct or misconduct or any other
offence, criminal or disciplinary.

) As part of the investigation referred to in paragraph (1) hereof, to consider generally such
circnmstances, and to make such recommendations as may seem appropriate in light of the
Commission’s responsibilities under section 23 of the Act and otherwise having regard to the
statutory duty of the Commission imposed by section 93 of the Act.

3) To engage the services of an independent qualified person pursuant to sections 25(2)(c) and 66
of the Act, that person being The Honourable Kenneth Carruthers QC, to conduct the
investigation, to hold such public or private hearings as may be appropriate and to report thercon
to the Commission, to enable the Commission the Commissioners and the officers of the
Commiission to discharge the functions and responsibilities imposed upon them by the Act.

A copy of the resolution is included hereafter.

Pursuant to the resolution, a hearing in this matter began before Mr Carruthers QC on 2 April 1996 in
the form of a directions hearmg at whlch questions of procedure were settled and applications for leave
to appear were heard. :

The investigation which Mr Carruthers conducted was an investigation by the Official Misconduct
Division of the Commission. Under section 33 of the Act, the Director of the OMD is required to report
to the Chairperson on the results of such investigation, with a view to the Chairperson taking such action
as he considers desirable. The Chairperson may then approve a report to one or more of the following:



3

(@)  the Director of Public Prosecutions, with a view to such prosecution proceedings as the Director
‘constders warranted; :

(b) the executive director of the Commission with a view to a Misconduct Tribunal exercising
: jurisdiction in respect of the matter; and .

(g) - the appropriate pr1nc1pal officer in a unit of public administration, with a view to dismplmary
action being taken in respect of the matter.

In the present case, a report would be referred under (a) where the available evidence showed a prima
facie case to support a criminal charge. A report would be referred under (b) where the available .
evidence showed a prima facie case to support a disciplinary charge of official misconduct. A report
would bé referred under (g) where the available evidence showed a prima facie case to support a
disciplinary charge of misconduct against a police officer. '

The hearing of evidence commenced on 22 April 1996 and concluded on 2 September 1996. The inquiry
took evidence over 49 days. Forty—one witnesses were called, and 416 exhibits were tendered.

On 29 October 1996, Mr Carruthers announced his ihtent_ioh to resign without cdmpleting and presenting
his report. Subsequently he tendered his resignation to the Chairperson of the CJC.






CERTIFICATE UNDER SECTION 143 OF THE
CRIMINAL JUS TICE'ACT 1989 EVIDENCING A
RESOLUTION BY THE CRIMINAL JUSTICE COM\IISSION
TO CONDUCT AN INVESTIGATION AND APPOINT

" AN INDEPENDENT PERSON

WHEREAS:

1.

On 27 February 1996 the Minister for Police and Corrective Services and the Minister
for Racing, the Honourable Theo Russell Cooper MLLA (the Minister) wrote to the
Crimina? Justice Commission (the Commission) asking it to review and advise whether,
in the Chairperson’s considered opinion, a Memorandum of Understanding (MOU)
executed by the Honourable Robert Borbidge MLA (the Premier), the Minister and
Sergeant Gary Wilkinson, the President of the Police Union of Employees (QPUE),

~ on a date not specified but believed to be in or about December 1995/January 1996

contained “anything improper”.

The Commission noted that the MOU recorded the desire of the QPUE to limit the
Commission’s statutory powers, functions and responsibilities and in recognition of the
perception which might thereby arise that the Commission has a vested interest in
undertaking an investigation of this matter, the Commission sought advice from
Mr C E K Hampson AO QC of the Queensland Bar on the followmg questions:

» - whether the creation and execution of the MOU enlivened the Commission’s
jurisdiction to investigate? -

. if so, what should be the form of any investigation?
The Commission has received advice from Mr Hampson that:
. there is a reasonable suspicion raised on the material of alleged or suspected

official misconduct or misconduct by officers of the Queensland Police Service
(QPS) within the Commission’s jurisdiction to investigate .

K in recognition of the perception that the Commission has a vested interest in

“undertaking such an investigation as aforesaid, the Commission should appoint
an independent person pursuant to s.25(2) and .66 of the Criminal Justice Act
1989 (the Act) to undertake such mvesngatlon and to exercise the
Commission’s hearmg powers :

. the independent person SO appomted should be empowered in his/her discretion
- to convene public hearings as provided for by 5.90 of the Act.



AND WHEREAS:

The Commission has considered and accepted the advice of Queen’s Counsel so rendered as
to the necessnty for and form of such investigation.

' AND WHEREAS:

It is a function of the Official Misconduct Division of the Commission pursuant to the
provisions of 5.29(3)(d) of the Act to investigate alleged or suspected official mlsconduct or
misconduct by members of the QPS that come to its nonce from any source.

THE COMMISSION RESOLVED on 21 March 1996:

W

-2

©))

To conduct an investigation into the circumstances surrounding the creation and
execution of the said MOU with a view to determining whether any member of the
QPS or any other person should be charged with a disciplinary offence of official
misconduct or misconduct or any other offence, criminal or disciplinary.

As part of the investigation referred to in paragraph (1) hereof, to consider generally

~ such circumstances, and to make such recommendations as may seem appropriate in

light of the Commission’s responsibilities under 5.23 of the Act and otherwise having
regard to the statutory duty of the Commission imposed by $.93 of the Act.

To engage the services of an independent qualified person pursuant to sections 25(2)(c)
and 66 of the Act, that person being The Honourable Kenneth Carruthers QC, to
conduct the investigation, to hold such public or private hearings as may be appropriate
and to report thereon to the Commission, to enable the Commission the Commissioners
and the officers of the Commission to discharge the functions and- respon51b111tles'
1mposed upon them by the Act.

DATED at BRISBANE this 26th day of March 1996.

FJCL
Chai

R~



W G Strange
Official Solicitor

Criminal Justice Commission
PO Box 137
BRISBANE ALBERT STREET 4002

JOINT MEMORANDUM OF ADVICE

Re: Criminal Justice Act 1989 - Section 33(2)(a), (b

Memorandum of Understahdihg '

The focus of instructions is a document styled "Memorandum of
-Understandmg" ("MOU") 51gned in January 1996 by Mr R Borbldge MLA
("Borbldge“), then Leader of the Opposition, Mr R Cooper MLA ("Cooper”), the
then Coalition Spokesman for Police, Corrective Services and Racing and Senior
Sergeant Gary Wilkinso.n' ("Wilkinson"), President of the Queensland Police
Union of Employees. The events leadihg towards the signing.of the_ MOU, fhe '
circumstaﬁces in which it was signed, and the conduct of persons following on
~ the sigoing of it were canvassed in great detail in public hearings before Mr
Carruthers QC. He had been engaged by the Criminal ']us_'tice Commission

- ("CJC pursuant to section 66 of the Crlmmal Justice Act 1989 ("CJ Act") to

investigate these matters.

We'have_ been briefed with c.opies of:--



(8..). the transcript of the public hearings inclﬁding both thé evidence of -
Wimésses and submissions;

(b) -most exhi_bits_ tendered dufing the course .of the pub]jé hearings;. and

(¢)  all written submissions made 6n behalf of parties represented at the public
hearings.

Where it has been inconvenient to provide copies of them, access to those

exhibits has been available to us.

We are briefed to advise inter alia whether reports should be made with the.

authority of the Chairperson of the CJC:-

(a)  to the Director of Public Pfosecutions with a view to such prosecution'
proceedings as the Director considers warranted (subsection 33(2)(a).ICI
Act); or

(b) | to the Executive Director of the CJC witﬁ a view to a Misconduct Tribunal

exercising jurisdiction in respect of the matter (Sub_section 33(2)(b) CJ Act).

We are..instructed that a réport wou.ld be made ﬁndér sui-)sectiﬁn 33(2)(a)-where'
the available evidence shows a prima facie case to suppdrt a criminal charge
against a person or persons, and that a report would be made under subsection
33(2)(b) where the available evidence shows a prima facie case to 'supPort a
disciplinary charge of official misconduct against a person or persons. -Iﬁ this
context, the familiar test of availability of sufficient evidence upon which a-

properly - instructed tribunal of fact could _reasonably conclude that a criminal



3 ' .
offence has been committed is to be adopted: .c'orripare Gr.ei.ner A Iﬁdgpgndent
Commission_against Corruption (1992) 28 NSWLR 125, 135. Thus the questions
“for advice resolve themselves into whether the available evidenée shows a
prima facie case to support a criminal charge or a disciplihafy chargé of official

misconduct against any person or persons.

The scbp_e of our brief differs markedly from.the task for which Mr Carruthers
QC was engaged. We are brie_fed: to advise solely in relation to the two .
abovementioned matters .and a third matter‘ relatiﬁg_ to disciplinary action which
will be the Subject. of a separate joint advice. We have not been requested to
comment otherwise upon the propriety of any person's behaviour of-th:e
-suffi_cie'n.cy of the Iegislative provisions. in Queensland concern.ing elecﬁon
conduct. Unlike Mr Carruthers QC, we have no inve_stigative_ rol_e. Moreover,
we have tﬁe-benefit of being asked to .advis_e on the basis .of' evidence already

avai_léble.from the public hearingé.

In the written submissions and in the course of oral submissions at the public

hearings, the only criminal offence provisions that were addressed as possibly

having been breached were subsections 155(1) and (2) of _the Electoral Act 1992
("EA"). In the material we have seen, there is no indication that any other

criminal offence provisions warrant consideration. -

Official misconduct is defined in subsections 31(1) and 32(1) CJ Act. ‘It is clear

from the definition that official misconduct may be committed by:-



(a) a person who is the holder of an appointment in a unit of public
administration; or

(b) by a person who does not hold such an appointment.

In the case of category (a), the conduct will not be officiél misconduct unless it
- satisfies the test that it constitutes or could constitute either a criminal offence or
a discii:linary breach that provides reasonabi_e grounds fof termination of the..
person's services in the unit of public administration (subsection 32(1)(d)). Fof-
category (b), the test is limited to: constitutes or could constitute a criminal office

(subsection 32(1)(e)). -

A member of the Queensland Police Service ("QPS") holds an appointrhent ina-
unit of public administration .(5573, 4 CJ Act). By virtue of the terms of
employment (to which we refer in some detail later), the se_nﬁcés of a member of
QPS may be terminated when a disciplinary breach reasonably jusﬁfies
termination. A member of the QPS may commit officiallmisconduct under
either the criminal offence limb or the disciplinary breach limb of subsection

32(1)(d).

The Legislative Assembly is a unit of public administration and an elected
member of that House holds an appointment in a unit of -pﬁ_blic.achlninistration
(ss.3, 4CJ Act). A member of the Legislative Assembly does not render services _

in the House which may be terminated. Section 7 of the Legislative Agsem‘blyj
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_&c_t'1'867l provides for circumstances in which a member's seat shall becomé
vacant. One of them is conviction of a crime. Upon a vacancy, the former
member may no longer serve in the House but this is by virtue of the operation
of this statute rather than by a termination of se_fvices. It. follows then that a
_.me.mb.er of the Legislative Assembly rﬁay commit dfficial misconduct only when -
the conduct in question constitutes or. could constitute a criminal offence - thé |

first limb in subsection 32(1)(d).

Where the Executive Director receives a report pursuant to subsection 33(2)(b),
he may initiate proceedings in the original jurisdiction of a Misconduct Tribunal
by a charge of official misconduct: 8.51 .CI Act. The original jurisdiction of
Misconduct Tribunals.is conferred in terms of inv‘estigating and determining
every charge, of a disciplinary nature, of officiai misconduct made against a

prescribed person: subsection 46(1) CJ Act.

By virtue of 5.40 CJ Act, the expression "prescribed person” is defined for
jurisdictional purposes in terms of the definition in subsection 39(2) C].Act to

mean -

"(a) a member of the police service;

(b) a person who holds an appointment in a unit of public .
administration (other than the police service), which
~appointment or unit is declared by regulation to be subject to
the jurisdiction of a misconduct tribunal.”
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Thus, notwithstanding the wide a_xhbit of persons who may commi.t official
misc@nduct, a charge of official misconduct méy. be brought in a Misconduc.t-
Tribunal only when the person involved is a prescribed person. Members of the
QPS are prescribed persons but members of the Legislative Assembly are not,
neither ﬁlembership of the Legislative Assembly nor the Legislétive Assembly
itself ha\}ing been the subject of a declaration by regulation made under
subsectidn 39(2)b). As thingé stand, there can be no proceediﬁgs in a Misconduct
Tfibu_n_al for official miscondﬁct committed by a 'merﬁber of the Legislative

Assembly.

The jurisdictional limitation on Misconduct.Tribunals and the fact that two of
the three signatories to the MOU were members of. the Legislative Assembly
sharpen the foéus-on subsections 155(1) ‘an'd (2) and place a.t the cenfrepoint of
our review the question whether either provision was brea-ched by an.y' person or

persons.
We now turn to examine s.155 in detail..
SECTION 155 EA - INTERPRETATIONAL ISSUES -
Reprint No. 3 of the EA, as 1n force on and from 18th Decémber 1995, sets out

5.155 as follows:-

"Bribery

155.(1) A persbn'must not -



(a)  ask for or receive; or

(b)  offer, or agree, to ask for or receive;

property or a benefit of any kind (whether for the person or
- someone else) on the understanding that the person’s election

conduct (as defined in subsection (3)) will be influenced or affected.

Maximum penalty - 85 penalty units or 2 years imprisonment'.

(2} A person must not, in order to influence or affect another

person's election conduct (as defined in subsection (3)), give, or

promise or offer to give, property or a benefit of any kind to the

other person or a third person.

Maximum penalty - 85 penalty units or 2 years imprisonment.

(3} . In this section -

"election conduct" of a person means - -

(a)  the way in which the pefson votes at an election,ﬁ or

~(b) - the person’s nomlnatmg as a candidate for an election; or

{c)  the person’s support of, or opposmon to, a candu:late or a
political party at an election.”

By virtue 'of subsections 14(2)(a) and 35C(1) of the Acts Interpretation Act 1954

("ALA"), the heading to s.155, the word "Bribery", is part of that section.

Section 155 gives rise to numerous issues of statutory interpretation. We have
devoted a_go‘od. deal of time to fésearching these issues as thdrough]y as we can.
Soine of the issues are complex and beyond straightfqrward resolution.
Howevef, to advise on the questions addreésed_ to us, it has been necessary for us

first to resolve these interpretational issues before attempting to apply the law as



stated in the section to the facts.

We propose at this point to state in detail our conclusions on these issues of

interpretation.

Section 155 - A Corporation May Offend

By virtue of 5.46 AIA, a provision of an Act relating to offences punishable on
indictment or summary conviction applies to bodies corporate as well as

individuals. Thus s.155 may apply to the conduct of corporations.

It was contended in submissions that only a natural pérson may offend against
s.155. Both subsections 1 and 2 prohibit "a person” from engaging in certain
conduct. Subsection 32D(1) AIA provides that a reference in an Act to a person
genefally includes a reference to a corporation as well as an individual. This
definition is repeated in .36 AIA where "person” is defined as including an
individual and a éorporétion. The definition is.not an infléxible rule and Will.
yield when context or subject matter otherWise inaicates or recjuire_s: 5.32A AlA.
There is nothing in the context or'éubject mafter of. 5.155 which réquires aﬁ
interpretation of "A person” at the commencement of each of subsection 1 and

subsection 2 which excludes a corporation.

Whilst each subsection does stipulate a mental element, it is now well settled
that the state of mind of an employee may in certain circumstances be the state of

mind of the corporation which employs him and that a corporation may commit
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an offence via its employee in such circumstances: Tesco Supermarkets Ftd v.

Nattrass [1972] AC 153, 173D. We conclude that a corporation may offend against

subsections 155(1} and (2).

Section 155 - Mutuality not Required

Subséctions 155(1) and (2) create two separate offences. Speaking. broadly,
subsection 1 prohibits soliciting an electoral bribe -and subsection 2 prohibits
giving an electoral bribe. In many instances, a tranéaction between two persons
may constitute an offence by one of them against subsection 1 and by the :other
against subsection 2. However, s.155 does not expressly reqiliré that a breaéﬁ of .
either 'éubsecﬁoﬁ is dependent upon a contemporaneous breach of the othef

“subsection. - There is no express requirement of mutuality in this respect.

Nor is there a requirement in 57155 that the briberous intention of one person be
reciprocated bj the other pe.rson._ In this regard, s.155 lis_ similar to the common
law of bribery Which does not require that a corrupt inte_nﬁon_ exist m the mind
of both pérties to the bffer, solicitation, or passage, 6f the briBe. It is sufficient if
the intent .gxists in the mind of .eithér persoﬁ, the one having ..tl'.le c.orrupt.
| _ intention being gui_l_ty: R v. Allen (1992) 27 NSWLR 398, 401-2; R v. I:Igrscu_ {1991)
55 A Crim R 1.

The Express Meﬁtal Elements

Each of subsections 155(1) and (2) contain phrases which refer to states of mind.
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In the case of subsection 1, a person who by conduct answers the description in
paragraphs (a) or (b) thereof, must so act "on the undefstandiﬁg that__(hi's or her)
electio'ﬁ conduct will be influenced or affected” in order to offend against the
subsection. In the case of subsection 2, a person who .gives, promises or offers to
give property or a benefit can éffen_d against the subsection only if he or she does

so "in order to influence or affect another person's election conduct”.

"On the U nderstanding”

The expressibn "on the under'staﬁdiﬁg" refers to the basis on which the person
- receives or requests property or a benefit. It involves knowledge by the person
receiving the same or making the request that the property or benefit is or Qill be
giv'en._for_ the purpose of influencing ’che‘person's election conduct. The words
.do not require an intention on the part of the donee that his or her election

conduct actually be influenced.  This interpretation is consistent with the

decisions in S v. Van Der Westhuisen [1974] (4) SA 61; R v. Carr 40 Crim App R

188; and .B_v. Mills 68 Crim App R 154 (obiter). Furthermore, this expression’
does not fequiré that the person to whom the request is made should respond '
positively to it or intend to do so. Accord_ingly, the "understanding” is limited to |
knowledge in the mind of the requester. There .is no basis for reachin.g a
different conclusion where the. person merely receives properfy or a benefit
bélieving that i.ts purpose is to'inﬂﬁen"ce hjs or her elecfion conduct, no prior
request for it having been made. Of cdurse, if the donee ‘knew that Ith.e property
or benefit was given in éifcumstances where the donor had ﬁo such purpose,

that would not constitute the necessary "understanding” within the meaning of
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the expression. This conclusion is consistent with authorities from other

jurisdictions: R v. Allen supra; Sims v. State (1917) 189 S.W. 883. It is also
consistent with the reasoning of Mackenzie J in relation to 5.87 of the Criminal
Code in R v. Herscu supra at p.40 as approved in R v. Smith [1993] 1 Qd.R. 561.

]

In Order tg Influence or Affect"

This phrase _censtitutes a mental element which requires the offender to.ac_t' (that
is, give or promise or offer to give property or a benefit) with the purpese of
influencing or-affecting another p__er'saon's election conduc-t._ The words "in order
to" bear the meanings "with a niew to the bringing about of (some.thing)" or "for
- the purlsdse of (some prospective end)": Shorter Oxford English chtmnarg In
| the present context to say one acts with a purpose probably connotes a de51re or
wish to bring about the result: see He Kaw Teh v. The Queen (1985) 157 CLR 523 .

per Brennan | at p.569.

The purpose which constitutes the mental element must be directed to the result
of influencing another's election conduct. It will not be sufficient for the
offender to act with a different purpose while knowing or foreseeing the relevant -

result to be a probable or even a certain consequence.

If the person acts with more' than one purp_ose in mind it is sufficient if the'
relevant purpose be one of those. It is not necessary to seek a dominant purpose.
In DPP v. Luft [1977] AC 962 at 983, Lord Diplock, with whose speech the other

Lords agreed, made the following observations:
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£

"To speak of a dominant intention suggests that a desire to achieve
one particular purpose can alone be causative of human actions;
whereas so many human actions are prompted by a desire to kill
two birds with one stone. For my part I prefer to omit the adjective
"dominant”. In my view the offence under [the Representation. of
the People Act 1949 (UK), s.63] is committed by the accused if his
desire to promote or procure the election of a candidate was one of
the reasons which played a part in inducing him to incur the
expense.” : ' |

Lord Diplock's conclusion was adopted in Scott v. Martin (1988) 14 NSWLR 663

at 672.

" No Implied Mental Element

Each of subsections 155(1) and.(2) contain phrases which refer to states of mir{d;
In the case of subsection 1, a person. who by conduct answers the description in
paragraphs (a) or (bi thereof must so act "on the _understancl_iﬁg that (his or her)
| electioﬁ conduct will be influenced or affected” in order to offend the __subséction-.
" In the case of subsection 2, a person who gives, promises o.r offers property or.a
benefit can offend the provisioﬁ only if he or she does so "in order to influence

or affect another person's election conduct”.

These states of mind are the exi;'ress mental elements for.whic_h the subsections
respectively provide. Submissions have been made to the effect that another or a
further, but not express, mental element is incorporated within each subsection.
The submissions have their origin in cbmmon léw conceptions of bribery. The

following is a summary of the nature of the further mental element canvassed



in submissions.
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Sﬁbmigsigng of .Counsél Assisting .

" Written -

Qral

Joint Opinion (page 11)

"Mens rea" equivalent to “corruptly” meaning
"wrongfully" imported via the heading "bribery."

T.4963-4 (Reply)

"When there's some element of impropriety, that is
conduct regarded by the community generally as
contrary to proper standards. The 'impropriety' one
could use the word perhaps, dishonesty or corruption
or something of that kind. The actual epithet does not
greatly matter ... So whether you say that the question
is - under s.155 for bribery, you're looking at whether
the conduct was improper, corrupt, dishonest; one

‘would seem to have to look at it by first of all objective

standards - what would the community say it was

‘when we talk about the community, reasonable and

honest people in the community. Now, we would
submit that really is the path, and it probably doesnt
make much difference in the end.”

Submissions on behalf of Cooper

Written -

Oral

Submissions on beh

Written -

Opinion (p.10)

"An identifiable element of corruption”.

T.4857

~An intention to influence conduct; an intention to

give that benefit.

Borbidge

A corrupt purpose or corrupt intent ... doing
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something knowing it is wrong.or doing it with the
- object and intention of doing that which the law

intends to forbid (p.9)..

An intention to confer the benefit to influence the

vote (p.11). '
- Oral ' T.4680-2.
The plain language of the section reqﬁires an intention

to influence or affect (relies on heading to 5.155 merely
as confirming thlS mental element)

Submissions on behalf of QPS Senior Executives
Oral - T.4667-9.
"It would be necessary to show that the conduct in
question was lacking in integrity or dishonest; that is,
improper according to normally received standards of
“honest conduct, and it would be necessary, in a

nutshell, in our submission, to show that it's conduct
deserving of criminal punishment."

It wili be noted I'that there is little symmetry in these submissions as to content of
the suggested further mental element. Some of the. submissions are Quite
unclear in themselves; for example, the fifst mentioned oral submissiqns
identify a mental element of dishonesty or corruption and treat that as the same
as impropriety, e term more appropriately referable to the quality of c‘onduc.t
.judged by objective s-tanderds'than to a mental element. The last-mentioned
submissions are similar in this '.respect. We note'that.the third-mentioned
written submissions (at p.9) hint at e further mental element which later in the
written submissions (at p.11) and in oral submissions is described in terms co-

extensive with, and in substance the same as, the express mental element in the
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subsections.

In this. diversity of submissions, it is difficult to -.dig(:ern any statemerit_ which |
cleaﬂy articulates the further mental elemén;c suggested. We have c'ome to the
view that there is no other or further; mental element to be impiied i.n
subsections 1 and 2 and for the following reasons.

The suggestions of such an elemeﬁt appear to be based on a common law
meaning, aﬁci/ or dictionary definitioné, of.briberf, such as the defi.'nitior'ts in thé |

Oxford Dictionary namely:-

"4. The act or practice of giving or accepting money or some other
payment with the object of corruptly influencing the judgment or
action; the offer or acceptance of bribes; spec. The application of
“such influences to gain votes at parliamentary or other election.”

""Bribing' is defined as 'the action of the verb 'bribe’; a. thieving b.
extortion and_ c. corruption by bribes."

The suggestions have drawn on ineanings and definitions such as this to-identify
' a corrupt intent as a mental -element of bribery.. That element must be
acknowledged but at the same time, its meaning should be understood. Useful
.expositions of the meaning of the adverb "coffuptlY" are to 'be'.four}d in a
number of authorities dealing with that word in statutory electoral offence

provisions.

e InCooper v. Slade (1858) 6 H.L. Cas. 746; 10 ER 1488, the House of Lords
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was required to consider the meaning of s.2 of the Corrupt Practices

Prevention Act 1854 as follows:-

"Every person who shall, directly or indirectly, by himself, or
by any other person, give or agree to give, or promise any .
money or valuable consideration to any voter, in order to
induce any voter to vote, or refrain from voting, etc., or shall
corruptly do any such act as aforesaid, on account of any voter
having voted or refrained from voting, ...".

. The éase concerned both limbs of the section, that is, conduct befdre and
conduct after an election. It ._does not appeér to have beeﬁ submitted -
certainly it was not canvassed by the judges - that the first limb contained
~any mental element beyond that expressed, namely,. an intention '. to
induce a Véter so to act. Only the second limb contained the word

"corruptly". Willes ] interpreted "corruptly” as meaning;:

"not ‘dishonestly’, but in purposely doing an act which the
law forbids as tending to corrupt voters, whether it be to give
a pecuniary inducement to vote, or a reward for having
voted in any particular manner. ... The word 'corruptly’
seems to be used as a designation of the act of rewarding a
man for having voted in a particular way as being corrupt,
rather than as part of the definition of the offence” (at
p.1499). :

Lord Cranworth said at p.1504:

“l cannot give the word 'corruptly’, as there used, referring to
a payment after voting, any other meaning that a payment in
violation of that which the statute was passed to prohibit".
(at p.1504). See also Lord Wensleydale at p.1505.
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. In Mugliston v. Dillon (1891) 13 ALT 44, the Full Court of Tasmania =
considered the Electoral Act offence of corrupt treating. At p47, the Chief

Justice (the other judges concurring) observed:

"With reference to treating, it must, in the language of the
Electoral Act, be corruptly done. This word does not mean
wickedly or dishonestly or anything of that sort, with the

" object and intention of doing that which the legislature
plainly means to forbid.”

We draw from these auth(')rities. the propoéitio'n that, in this context, the word
:"cc')rruptly" means intending by the briberous act to do what fhe law prohibits,
for example, inducing a .person to vote, or influencing pr a_fft_ecting a person's
'electc.oral conduct, depending on. the wording of the statute. This meaning has
been given to the word "corruptly" in a similar‘ statutory setting: R_v. Smith

(1959) Cr.App. R.55; R v. Wellburn and Others (1979) 69 Cr. App. R254 Ryv.

Parker 82 Cr.App. R.69; Kelly (1989) 52 C C C. (3d) 137, 152-155 and the cases

there cited.

'~ The modern trend in drafting electoral offence provisions hés been against using
the word "corruptly”: for 'escam'ple, Commonwealth Electoral Act s.158;
Pérlia:ﬁentary’ Electorate and Eleétions A(;t 191 2 (NSW) s.147; Constitution Act
Arhgndment Act 1958 (Vic) .s'.241; Electéral M 1992 (Qld) s.155. By contrast, ’;hé

trend has been towards using phrases such as "in order to influence or affect”
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(Commonwealth, Queensland) and "in order.to induce” (NSW, Vicj. In the few
Australian cases deéling' with provisions of this kiﬁd, it has never béen held that
" a further mental element additional to that which the statute expresses is an.
element of the offence: Woopdward v Maltby [1959]. VR 794; Scott v. Martin
supra. This approach reflects the approach taken by the House of Lords to the

first lilhb of 5.2 of the 1854 Act in Cooper v. Slade, supra. |

"To influence or affect" not synonymous_ with "to chgnge"

What is required in order "to influence or affect"? Obv1ouély, if a person is
induced .by the glft pr0m15e or offef of a benefit to change hlS or her vote or .
support, that wil] suffice. However, the question arises as to whether a benefit
given, promised or offered for the purpose of maintaining a person;s pre-existing
- voting intention or support is encompassed by the expression "to influence or

affect”.

There is clear authority for the proposition that it is an offence to give a bribe for
the purpose of encouraging a person to do his or her duty (Williams v. R (1979)
23 ALR 3._69, 374) or 'tc;_ exercise a diécretibn s0 as to .reach what, from an objectivé
standpoint, is the correct result (R_v. Patel [1944] AD 511; approved in Herscu,
supra, at 18 and 47-49). The argument was developed in the followmg passage

from Lavenstein (1919) TPD 348 c1ted by Mackenz1e J in Herscu at 48-49:-

"If the official has a discretion, what the law requires of an official is |
to exercise that discretion with sole regard to the public interest.
That is his duty. That is the act he has to do. When once he
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-exercises his discretion with regard to the private interests of an
individual, he is doing an act in conflict with his duty. ..." '

The same considerations apply where a person is given, promised or 6ffer_ed a
_ benefit to maintain support for a political party. The purpos.e is that the election
behaviour be iﬁﬂuenc_—ed, in the sense that the person .act conformably with the
wishes or_iﬁterests of the individﬁal or entity giving, promising or offering the

| benefit, and not independently.

| E.legt.ig_g Conduct Need Not be Influenced or Affeétgd |

Alth;:)tigh--the mental _elem.ent_.in each of subsections 1 and 2 concerns
~influencing or affecting a person's election conduct, neifhér subsection :eqdires >
as an element .of the offence that that person's election conduct actually have

been influenced or affected by the briberous conduct.

- Section 155 - "Property or a Benefit of any Kind"

Origins and Uses of the Expressigs n

Both subsections 155(1) and (2) contain the expression “property or a benefit of

any kind.". Subsection (1) ma_y' be breached only if a person asks for, reéeives‘, or
offers or agrees to ask for or receive "property or a benefit of any kind".
Subsection(2) may be breached only if a person gives, promises or offers to give

"property or a benefit of any kind".

The expression "property or benefit of any kind" has long been a feature of
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Queensland bribery and corruption legislation: see Criminal Code sections 87 .
(official .co;ruption), 103 (electoral bribery), 120 (judicial corruptiory.)_ and 121
(official corruption 'relaﬁng to offences). It appears to have been coined by Sir
Samuel Gfiffith. In all probability, he favoured it asj a more comprehensive'

expression than expressions such as "money” or "valuable consideration.

Those more narrow expressions had been used in The Corrupt Practices

Prevention Act 1854 (UK) s.2 in defining electoral bribery and later in The

Corrupt and Illegal Practices Prevention Act 1883 (UK). They were also used in
the bribery provision in The Elections Act of 1885 (QId), to which Griffith

referred in drafﬁng the Criminal Code and which was repealed upon enactment

of the Criminal Code in 1899: Draft of a Code of Criminal Law pp.45-47.

It may be noted that the same expression is used extensively in the corruption
pro{fisions of the Crimes Act 1914 (Commonwealth). It has been a feature of that

| legislation. since 1914: see sections 32,33, 37, 44, 73. This is explained by the fact

that that Act was based on the Criminal Code: Parliamen’;ary Debates (Cwth)
Vol. LXXV pp..264—5. Hox&ever, the bribery provisions of the Commonwealth
Electoral Act 1918, upon enactment, contained a different expression, I_Iamély,_
"valuable consideration, a'dVantage, recomper_{se, reward, or benefit": _see 5;156.
The original electoral 6ffence pi‘ovisions in that Act were repealed aﬁd réplaced
" in 1983: Commonwealth Electoral Législation Amendment_Act 1983 5.114. In
the new s.158, .now renumberéd 8.326, the _éxpression "property or benefit of ény

kind" is used in lieu of the expression originally enacted.
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Section '155 was enacted in 1992. At the samé time, the Criminal Code was
amended _td_exclude the application of Chapter 14 thereof (sections 98 to 117
inclusive) to elections for the Legislative Aésemblyf EA s.19;. There is one
difference between the expression as found in other statutes and the expression

“in 5.155 and that is the insertion in s.155 of the definite article "a" before the word

benefit. We do not attach any significance to this.

Notwithstanding its rather ektens_ive use legislatively, the meaning 'I.of the
expresSion "property or benefit of any kind" as uséd in any of these statutory
contexts, has received Iittle'-judiciél attention. It appears never to have been
subjected to e.xtensive. consideration by the courts. In academic writings, it has

been given passing reference only: see Lanham anors, Criminal Fraud, p.212.

Meaning of the Expression

The expression is not a composit.e description of the one thing; rather, it refers to
two categories of things: property and benefits. The adjectival phrase "'of any -
kind" arguably qualifies bof_h "'property”-.and “a benefit”. On this .basis, the
expression encoﬁpasses "propefty of a_ﬁy kind" and "a ber_lefit. of any kind". The
i:hrase may qualify only “a benefit”. In this case nothing turns on whethef it -

qualifies both or “a benefit” 6n1y.

Properg[.
- The word "property” is defined in 5.36 AIA as follows:-
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"Any legal or equ1tab1e estate or interest (whether present or future,

vested or contingent, or tangible or intangible) in real or personal

property of any descnptlon (including money), and mcludes things -

in action.”
This definition applies to 5.155 "except so far as the context or subject matter
otherwise indicates or requires™ s.32A AIA. It may be noted that "property" is
defined for the purposes of the Crimjnal Code as including "every-.thing,
animate or inanimate, capable of being the subject of ownership” (s.1). This

definition applies to sections 87, 103, 120 and 121 of the Criminal Code.

Notwithstanding this and the history of electoral offence legislation in
Queensland, the definition of "property” in AIA is, in our view, the applicable -

definition for the purposes of s.155.

Benefit
By contrast, the word "benefit" is not defined in the AIA: or elsewhere for the
purposes of the EA including s.155. It is not a legal term of art with an

ascertained legal meaning. The Macquarie Dictionary offers four meanings for

- the word as.a noun, only.one of which is relevant, namely, “anything that is for
the good of a person or thing”. The Oxford Dictionary gives as the ordinary

meaning “advantage, profit, good”.

Like so many other words, the word "benefit" in s5.155 takes its meaning from
context and subject matter. The gdvemance of meaning by context and subject
matter in this connection is recogmsed in R. v. Smith [1993] 1 Qd R. 541 in the

followmg observations of Thomas J at p.560:-
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"There is nothing in the context of the section which requires the
word to be read in other than its natural sense ... In the context of a
section aimed against official corruption, there is every reason to

~ think that it was intended that public offlcers should be deterred
from trading ofﬁc1a1 favours for such rewards ..

The conceptions of “property” and "property -of any kind” are very
comprehensive ones, apt to include all categories of property and interests in
property. It may be assumed that the conception of "a benefit of any kind" was

pur'pesely included in s.155 to extend b_eth__ subsections 1 and 2 beyoﬁ_d property to

 benefits of a non-proprietorial k_incl. In Smith, Thomas ], at p.560, rejected an
' argument which sought to restrict the meaning of benef1t in s. 121 of the

Criminal Cﬂde (official corruption) to a proprletorlal beneflt We thmk that "a

benefit" ins.155 should be similarly mterpreted We note that the Word when_
used in other statutory settings has been mterpreted to include non-proprletorlal

advantages, for example:

. in Smith sup_'ra - prostitution services to policemen (Criminal die,. 5.121);
. in Yates v, Wilson (1982) 22 FCR 397, 400 - financial advantage obtained by

the.non-collecfion of sales tax (Crimes Act, s.29A(2));

. Davidson v. Director__ of Public Prosecutions (1988) 93 FLR 388 - financial
benefit of obtaihing an assessment of income tax less than the amount

properly assessable (g;rimeg Act, 5.29B).
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A common feafure of these benefits, whether of a financial nat_ﬁre or not, is that
they are directly given to or received by an identified and, usﬁally, single person.
However, apart from illustrating the potentially broad scope of the rﬁeaning of
the word “benefit” in any statutory setting, these authqrities render little

assistance in interpreting the meaning of the word in s.155.

It is obvious to say it, but the subject matter of the EA is elections for members or
a member of the Legislative Assembly and the subject matter of s.155, és the
heading to that section states, .is brib'ery. Thus the context in which the
_expr'eésion “a benefit of.any kind” is plated ié an electoral b'ri.bery.offence |
provision. If the expressioh “a benefit of any kind” were.“ to be given as broad a
meaning as “any advantage 'whatsoever”, it would. be capable of including
advantages 'o_f a non-personal nature in the sense of advantages enjoyéd by the.
pubiic at large or by relatively large grdups of persons, and advantages which
flow indireétly from action by a person. On a broad interpretation, a_promised
reduction in taxes c.ould. be said to benefit taxpayers at large by increasing their
disposable income. A promised improv.ement in the working conditions or
nurses could be said to benefit individual nu?ses directly and, arguably, also the
_population at large indirectly by fostering an efficient and enthusiastic nursing

workforce.

To interpret “a benefit of any kind” so broadly can lead to the absurd conclusions
that promises such as these are illegal as election bribes. That kind of conclusion

‘confronts the contemporary democratic electoral process in which politicians and
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political parties run on platforms .Which consist of promises of act'if)n_ in
government. If 5.155 wére to be interpretéd so0 as to "prohib_it this kind of conduct,
then the achievément of an informe.d eléctorate and informed political debate
would be threatened. It is inconceivéble that consequences of this kind were
intended. An interpretation of the exéression which prohibits conventional
democratic conduct of this kind must be rejected. It cannot be imagined that
. such conduct was perceived by tﬁe le.gislature to be a miséhief which 5.155 was
enacted to overcome. Submi'ssioﬁs on behalf of represented parties ;e_jected sué_h
a broad'i'nterpretation: Joint opinion, pp.10-11; written submissions on behalf of
Borbidge, pp.11—12; Opinion, p.10; Submissions on behal.f of Cooper, T.4863. In
our view, subject matter and context demand that the expression "benefit of ahy
‘kind”" be interp_reted so0 as to exclude édvantages of the kind discﬁssed in the
immediately preceding pa:ragrap.hs. It may be n_bted by way of illustration that .in
a quite dif,férent statutory context, the word "benefit” was given ah_ interpretation
which would avoid an a-bsﬁrd aﬁd' unjus_t. result: Hilton v. Federal

Commissioner of Taxation (1992) 38 FCR 170, 176-8.

Electioﬁ Prgmises |
Subsection 14A(1) AIA directs that in the interpretation of a provisionh of an Act,
the_intérpretétion that will best achieve the purpose of the Act is to be prgferred. :
~ to any other interpretation. To propose that a purpose of ‘fhe EA is to fac_ilitat.e :
free and democratic elections for the'Legislative As'sem_bly or that the purpose of.
5.155 is to prohibit electoral bz_;ibery may be correct but does not reveal a purpose

or purposes which offers or offer a great deal of assistance in definihg'precisel'y
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the boundary between benefits which should be, and therefore are, caught by

s.155 and those which should not be, and therefore are not, caught by it.

Legislatures and courts in other jurisdictions have attempted to cater for the'

legitimate election campaign promise by a number of different techniques. |

The Commonwealth Electoral Act expressly provides that the electoral bribery
provision, 5.326, “does not apply in relation to a declaration of public policy or a
promise of public action”: subsection 326(3). Given its widest meaning, 5.326

- might have prohibited campaign promises of this kind but for the exception.

The Model Pgn.al Code (US) which has been adopted as the basis of bribery
legislation in a number of jurisdictiqns iﬁ the United States, seeks to resolve the -
issue in the definitions of "benefit" and"'pécuniary benefit" in Art. 240 "Bribery
- and Corrupt Influence". Article 240.1 deals with_.br'ibery in officiél and political

matters and, relevantly, provides as follows:-

"A person is guilty of bribery ... if he offers, confers or -agrees to -
confer upon another, or solicits, accepts or agrees to accept from
another: - - '

(1}  any pecuniary benefit as consideration for the recipient's’
decision, opinion, recommendation, vote or other exercise of
-discretion as a public servant, party official or voter; or

(2}  any benefit as consideration for the recipient's decision, vote,
recommendation or other exercise of official discretion in a
judicial or administrative proceeding; or

(3) any benefit as a consideration for a violation of a known legal
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* duty as public servant or party official ...".

It can be seen that paragraph (1) alone has an application to .electoral bribery,
paragraphs (2) and (3) being concerned with judicial and official bribery.
~Paragraph (1) prohibits bribery of a voter by a pecuniary benefit. The word

"benefit" is defined in Art. 240 to mean:-

"Gain or advantage, or anything regarded by the beneficiary as gain
or advantage, including benefit to any other person or entity in
whose welfare he is interested, buf not an advantage promised
generally to a group or class of voters as a consequence of public -
measures which a candidate engages to support to oppose."” (Our
emphasis). - '

(Note that the exception in this definition applies only to a promised advantage -

- and is clearly focused on election promises.)

"Pecuniary benefit" is a narrower concept limited to a benefit "in the form of
money, property, commercial interests or anything else the primary significance

of which is economic gain."

- These definitions éharac_terise_ a benefit for electoral bribery purposes in terms of
economic gain and exclude advantages promised generally to a group or class of
voters as a consequehce of public measures which a candidate undertakes to

support or oppose.

Aside from- legislative definitions of benefit, judicial interpretations which
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exclude from electoral bribery advantages to flow from promised action which
the candidate, if elected to office, could -pf0perly undertake in the discharge of

that office, have been adopted by United States courts in construing electoral

bribery statutes. In Stebbins v. White 235 Cal. Rptr. 656_: (Cal. App. 3 Dist. 1987) the
Califomiaﬁ Courf of Appeals was required to consider whether White's promise
to help secure the release of the voter's brother from jail if the voter would vote -
for White was a "promise to pay, lend or contribute ... (a) valuable

consideration”. In holding that it was, the court observed at p.668:-

"... White's promise to the voter to endeavour to free his brother
from custody in return for his vote did not relate to the proper
administration of the office of city counselman. .. A candidate
cannot lawfully promise to render a valuable service for a voter in
return for his vote when that service is unconnected with the
proper d1scharge of an office holder's duties and responsibilities.
Such a promlse to render a valuable service unrelated to the office .
sought in return for a vote crosses the line between campaign
rhetoric and election bribery."

In the course of the judgment, the court cited the following passage from a

decision of the Supreme Court of California, Bush v. Head (1908) 154 Cal. 277 at

p.283:-

"It is, of course, not every promise of pecuniary benefit to the voter
that is in violation of the statute. A promise by a candidate to limit
the cost of maintaining an office by administering it economically is
no more than an undertaking to perform his duty, and is clearly not
in conflict with the -statute. But the promise here made went
further than this. By it the candidate held out to the voters as an
inducement, not the proper and efficient administration of the
office, but the destructlon, at least for a time, of an office created by
law." '
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A rather different judicial technique can be seen m the approach of s.ome_ US
courts to the interpretation of electoral bribefy statutes which use the expression
"fo corruptly influéncé" the casting of a vote. ‘The technique, which focuées on
intention rather than benefit, is illustrated in the following passage from the
judgment of Schﬁ;artz J in Trushin v. State of Florida Fla. App. 384.50. 2d 668

(1980) at p.676:-

- "Nor is there any possibility that a candidate may be punished for
making a promise as to the official actions he would take if elected.
Campaign rhetoric of this kind is simply not uttered with the
criminal intent explicitly required by the statute. See Adair v.
‘McElreath 167 Ga. 207, 145 S.E. 841 (1928); see also Mglaiv

County of Baker 23 Fla. 419, 2 So. 776 (1887)."

The statutory formulations in subsection 326(3) and in the Model Penal QQ. de
have similarities, but are_rl'ot precisely the same. Subsection 326(3) raises its own
interpretational i_ssué_s which have not as yet been cénsidered judicially: for
“example, what preciéely is connoted by "a promise of iaublic action"? D_oés it
_re.quire that the promise be made publ_iclzr; .orlis it suffiqient that, however made,
it promise public action? Is "public action” Iany action as a public official in the
proper discharge of that official's duties and responsibilities; or has it some other -

meaning?

The definition of "benefit" in the Model Model Penal Code is not entlrely free of

mterpretatlonal issues. H0wever, in our opinion, it offers the most useful
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assistance in identifying criteria that mark out those advantages which, in this
context, fall outside the ambit of "benefit" in s.155. On our analysis, the

exception identifies the following criteria.

The first is that where the election promise is to advantage a group or cléss of
persons, the prorﬁise_ is to benefit the members of the group or class generally--
no one member or small clique of members is singled.out to. be specially
a_dlvantaged\. This criterion deri‘.res support from .the languagé of s.155.
Subsection (2) refers to a "promise ... to give ... a benefit of any kind to the other
person or a third person”. Equivalént words are. to be found in subsection (1).
The singular rhay be read as including the plural: $.32C AIA. However, tll1e'
pérson Or persons mu'st be ascertained and be particularised By name in. the
charge. The.ex_pression "other person or a third person” does not extend to the
.world_at large or to unincorporated groups which are ‘not persons at law.

Accordingly, the first criterion is consistent with the constraints placed upon the

form of any charge by the words of the section.

- The second criterion is that tile promise is to confer advantage by Way'of
measures taken as part of the ﬁormal processes of government. Thg legislature
éould not haVe intended that this electoral bribery provision would strike at
promiées by candidates and i:oolitical parties to undertake measures in the course

of the proper discharge of public office.

Where a gain or advantage exhibits these criteria, it is not, in our opinion,



31

‘within the scope of benefit for the purposes of s.155.

There are two further matters that wle wish to mention. The first is that we -ha{fe
not adopted as a criterion of benefit, as the Model .Egnal Code does for electoral -
bribéry, Iprimacy of economic gain. A qualiﬁcation in thoée terms is nbt required -
by the subject matter or context _of. 5.155 and would potentially exclude the
application of the .séc_tion to some kinds of benefits when it y.voul_d. be illogical or
inéppropriate to do so: for éxample, the services .or.favours consi_deréd in _S_mgh ‘

and Stebbing supra.

The second matter is that the US Supreme Court has had occasion to consider
the constitutional validity of state electoral bribery legislati;)n; In Browﬁ y..
Hartlégg 456 U.S. 45 (1982), the 'quest_i_on presented was whether the First )
Axﬁéndmént to the US C_on.stituti.on,_ as applied to the States through the
Fourteenth Amendment, prohib_ifs a State frc;m declaring an election void
because fhg victorious candidate had anﬁﬁunced to the voters duriﬁg hié
campaign that he intended to serve at é salar.y'less than that "fixed by law".
Acéordihg to the Kéntucky Court of Appeals, the announcement brea.chec.l"a |
.'Kentucky_ electoral bribery ét_atute. Explainihg the impact of the First

Amendment, the Supreme Court observed at pp.53-4:—.

"When a State seeks to restrict directly the offer of ideas by a
candidate to the voters, the First Amendment surely requires that
the restriction be demonstrably supported by not only a legitimate

- State interest, but a compelling one, and that the restriction operate
without unnecessarily circumscribing protected expression.”
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One legitimate State interest canvassed was the State's interest in prohibiting

vote buying. Speaking of that interest, the court said at pp-55-56:-

"It is thus plain that some kinds of promises made by a candidate to
voters, and some kinds of promises elicited by voters from
candidates, may be declared illegal without constitutional difficulty.
But it is equally plain that there are constitutional limits on the
State's. power to prohibit candidates from making promises in the
course of an election campaign. Some promises-_are universally
acknowledged as legitimate, indeed 'indispensable to
decisionmaking in a democracy, First National Bank_of Boston v.
Bellotti, 435 U.S. 765, 777 (1978); and the 'maintenance of the

~ opportunity for free political discussion to the end that government
- may be responsive to the will of the people and that changes may be
obtained by lawful means ... is a fundamental principle of our
constitutional system." Stromberg v. California, 283 U.S. 359, 369
(1931). Candidate commitments enhance the accountability of
government officials to the people whom they represent, and assist
the voters in predicting the effect of their vote. The fact that some
voters may find their self-interest reflected in a candidate's
commitment does not place that commitment-beyond the reach of
the First Amendment. We have never insisted that the franchise
be exercised without taint of individual benefit; indeed, our
tradition of political pluralism is partly predicated on the
expectation that voters will pursue their individual good through
the political process, and that the summation of these individual
pursuits will further collective welfare. So long as the hoped-for
persenal benefit is to be achieved through the normal processes of
government, and not through some private arrangement, it has
always been, and remains, a reputable basis upon which to cast
one's ballot."

The court then proceeded to countenance some "private arrangements” as

- constitutionally lawful and some-as not. As to these, it said at 'p.56:— -
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"It remains to determine the standards by which we might
distinguish between those 'private arrangements’ that are
inconsistent with democratic government, and those candidate .
- assurances that promote the representative foundation of our
political system.- We hesitate before attempting to formulate some
test of constitutional legitimacy: the precise nature of the promise,
the conditions upon which it is given, the circumstances under
which it is made, the size of the audience, the nature and size of the
group to be benefited, all might, in some instance and to varying
extents, bear wupon the constitutional assessment. But
- acknowledging the difficulty of rendering a concise formulation, or-
recognizing the possibility of borderline cases, does not disable us
~ from identifying cases far from any troublesome border.”

As this last passage reveals, the US \.Supremé Court has not se.ttled any
formulation by which "p.rivate érrangements" may be constittitionally protected.
This lack of precision and the 'pecﬁliar ‘cohstit_utional context limit the
: .adaptability of these observétions to the issue we are considering.
Notwithstanding, it may be noted that the factors mentioned in the passage at
p.56, one way or other, fall for consideration in applying thé criteria we Eave
nomihéted for identifying gains or advantages which fall outside the scope of

"benefit” in s.155.

Subsection 155(1) - "The person's election conduct”

A quesﬁon arises in the context of subsection 155(1) as to whether the person
whose election conduct is to be influenced or affected must be th.e. pérson_
receiving or requesting a benefit. That question is éasily _ansWered with réépect to
the equiv'alent provision in subsection 326(1) of the Commonwealth FElectoral
_Aj_t.. The relevént conduct is there defined as being support or opposition given -

"by the first-mentioned person"'. Although the wording of subsection 155(1) is
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- N | .
not as clear, an analysis of the section supports the conclusion that the legislature

intended the same result.

It is true that in subsection 1.55(1), reference to "the person's election condﬁct" :
follows both the expres#ion "A person” at the .beginning of the subsection and
the phrase in parentheéis "whether for the person or for someone else.”
Conceivably, the persons referred | to in the possessive "the person's”
immediafely’ p.receding the wdrc_ls “election conduct” could be the person referred
to at the beginning of the subsection or the 'per._son or persons referred to by ’;he
word "someone else" in the 'paren'thetic.al phrase. To our minds, the exprgssion.
“the person's election conduct” more naturally refers to the earlier expression "A
person” thén to the 'altel_'native expression."someOne else”. If the alternative
reference had.been. intended, the c_lraftspérson could have used the expression
"another persbn" rather than the expreSéion "someone else", or, perhaps more .
effectively, the relevant posseSsifré could have béen expressed as "a person's"
rather than "the person's”. The preferable interpretation is that the person to be

influenced or affected is the person receiving or requesting the benefit.

Sllibsggtigln 155(2) - "Give, ¢ r. Ergml ise or Offer to Give"
Subsectior_1 155(2) provides that a person must not, with the relevarblt. mental
purpose, "give, or promise or offer to give", propert’y o.r'a benefit of aﬁy kind to
a_ncjther. The phrase "give, or promise or offer to -gi\}e", Should. be read aé
_encémpa-ssing three separate acts. They are: |

(a) give;
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b) prom.ise to give; and
{c)  offer to give.
~ To say one promises: prop!erty or a benefit is really to say one promises to do. an

-act which will bestow the property or a benefit upon the donee.

Idg'ntig( Qf the Donee R | - ' -
As to the phrase "to the other person or a third person" at the end of the .
subsection, the following points may be made: |
(a)  the phrase clearly Qﬁalifies the verb "give" and the infinitive ;'to
- give" which precede. it. Tthas a functioﬁ of idéntifyin_g the donee of
the gift, the promised gift or the offered gift; |
(b) within. the phrasé,_ the expression "other'pe;‘sor}“ must mean the
person referred to in the expression "another person's” which |
precedes it, théf is, the person squght to_be_ influenced. A "third
person” may be. any person other than that person; and
() since the singular includes the plural (s.32C AIA), more than one
pefson may be a "third person" in the conte#t .of a particular Eenefit. )
As we suggested ante, this factor does not, in our opinion, justify an
interpretation of "a third person" which includes groupings of
_ nﬁmerou_s unascertained persons or, for that matter, the world at
large. The "third person" donee or donees must_be capable of being
ascertéined. and of .identifil_ca_tiOn by .n_ame. They must be so
identified in any chafgé. The same may be said in Tespect of the

"other person" donee or donees.
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Implication_for meaning.of "benefit"

This lastmentioned point (pa.ragraph (é) ante) reflects in the kind of benefit with
which s.155 is concerned. The benefit must be one that is capable of being gi_{fen
to persons who aré a‘sc-ertaine.d and i.dent'ifiecl by name. A promise Wﬁich will
advantagé those who do,_ and migh.t. in the futu.re, fall within a group or class
description, does not have this attribute. That kind of promise does not fit with
'.th.e ‘-:oncept'in the éubsection of a promis.e to give a benefit to an identified
pefson or persons. |

Gift

Where a gift is involved (para. (a) ante), subsection 155(2) may be breached when

property or a benefit is given either to the person sought to be influenced or to
a1-1,other. pérson. Thus, the subsection would catch both a gift to A made with the
inténtion of influénciﬁg or affecting A's election conduct and a gift to B made
with the intention of influencing or affecﬁng A's election c’orltduct. Two quite
different circumstances may be postulated in. which a gift to B might be made -
with the i;equis.ite intention. One is whére the gift is madelwith A's knowledge
and the dénbr‘s intention is based on some request on A's paft that it be- made.
The other is where A may have no knowledge of the gift at all but there are
circ’umstances iﬁ which it might be supposed by the donor that B is in a position
of influence .ove.r A. Where the gift is to A and in the first mentioned
circumstance where the gift is to B, A is bribed. In the secon.d mentioned
.circumstance where the gift is to B, B is bribed. In all instances, it is A's election

conduct that is sought to be influenced or affected by the making of the gift.
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Promise or Offer

Where a promise to give or an offer to give (paras. (b) and (c) ante) is involire'd;
the act of bribery pr.osc'r'ibed By the subsectioﬁ is the promi'siﬁg or offering to give
property or a benefit with the necessary mental inteﬁtio'n. The subsection clearly
contemplates and reqﬁireé tHat the promise or offer be addressed and
commimi.cat.ed to the person whom it is sought to bribe. In this respect, it

mirrors the common law misdemeanour of bribery:' R. v. Glynn (1994) 33

NSWLR 139, 145. This reqﬁirement is to be found in the orciinary meaning of
the words “prﬁmiSe" and "offer” and in the expre'ss stipulation that the promise
or offer be made with the purpose of influencing election conduct,- a;
circumstance which requires commﬁnicat_i_o'n of the undertaking. promised 61‘_ _
offered in order thatl that purpose might be fﬁlfilled. Relevantly, the Macquarie
Dictionary gives as its first meaning for "promiée_" as a noun "a declaration
made, as to another person, with respect to the futUr.e, 'giving- assurance that one
will do, not do, give, not give etc. something” and as its first meaning for "_;ffér" '
as a noun "act of offering",' "offer" as a verb being first defined as "to present for

acceptance or rejection; proffer”.

-That being sb, it is appropfiate to enquire whether the subsécﬁon requires the
promise or offer to be addressed and communicated to any parﬁcula'r person or
persons- or whethef it i.s sufficient th.at it have be_én addreéséd and communicated
to soﬁe person-with the requisite intention. In this respect, a second fungtidn

for the phrase "to the other person or a third persoﬁ" may be suggested - a
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function of defining the promisee or offeree. The suggestion rather loses .its
force, hoWever; once it is acknowledged that that phrasé is so broad as to include
any person- at all. There is no other feature éf the Subsection wilich indicates,
expressly or by implication, that a particular person or persons .is required in this

respect.

On this aspect, the decision of the Supreme Court of Arkansas in Wright v. State
of Arkansas (1918) 202 SW. 236 is a useful reference. The statutes of Arkansas
,conta_inec_l an electoral bribery provision rather similar to subsection 155(2) as

follows:

"It shall be unlawful for any candidate for office or any officer in
such city, directly or 1r1d1rectly, to give or promise any person or
persons any office, position, employment, benefit, or anything of
value for the purpose of influencing or obtaining the political
support, aid or vote of any person or persons ..."

Wright was convicted of an offence against t_his‘ provision.- On aiapéal, it was
argued for him that .the indictment was bad because it did not allege that X and Y,
the persons to whom the promise of a civic office to Z was made, were
themselves promised civic dffices. In rejecting this argument, Wood ] said at

pp-238-9:-

"The statute does not require that the promise be made to the:
person to whom the office, position, employment, benefit, or
anything of value is to be given. It meets the requirement of the
statute if it is alleged and proved that the promise was made to a
person and the office, position, employment, benefit, or anything of
value was to be received either by the person to whom the promise
is made or by some other person. In other words, it was sufficient to
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charge as was done in the indictment under review that appellaht
made the promise to (X and Y) that he would use his influence in
behalf of and vote for (Z) for city attorney for the purpose of
influencing or obtaining the political support, aid, or vote of (X and
Y), and the evidence was sufficient if it tended to prove these
allegations. -
The purpose of the law was to prohibit the debauchery of the
electorate and the elected by preventing any candidate for office
from obtaining votes by holding out to the voters the inducement
that if elected he would give to one or more of them, or to some
one whom they might de51gnate, an office, position, employment,
benefit; or anything of value.” :
These observatlons assist in 1dent1fymg the range of mischiefs that is sought to be

countered by an e]ectoral offence provision such as subsectlon 155(2)

So'interpretec.i, the subsection would catch the following:-
(a)  a promise or offer commﬁnicated to Aofa gift fo A;
b) a prdmise or offer comrﬁunicated té A o.f a gift to B; and
(¢)  apromise or offer cbmmuﬁicated to B of a gift to B,

so long as the promise o_r.bffei‘ in each of these cases was made with the -

- intention of influencing or affecting A's electoral conduct.

Here, too, two different circumstances may be ehvisaged in which é promisé of
- offer to B is made with the requisite intention. One is where the promise or offer
is made with A's knqwledge and the donor's intention is -based. on some request,
on A's part that the promised or offered gift be m'ade.. The other is where A may
have no knlowl_e.dg‘e of the promise or offer at all but theré afe circumstances in.

Whi_ch it might be supposed by the donor that B is in a position of influence over
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A Where the promise or offer is made to A (paragraphs (a) and (b) agte} Ais

br1bed Where it is made to B B is bribed.

For completeness, it may be noted that this subsection could also extend to a
-further ’rype of promise or offer, namely, one communicated to B of a gift to C but
made with the intention of influencing or affecting A's election conduct. The
relationships between A, B and C would have to be close and influential ones for

it to be proved that the donor had the requisite intention.

In criminal proceedings,

(a) inall mstances the person whose elect10n conduct was sought to be
Imfluenced or affected must be partlcularlsed in the charge;

(b)  where a gift is involved, the donee, be it the person whose election
conduct it was sought to influence or affect or be it a third person,
must also be particularised in the charge; and

(c) where a promise or an offer is involved, both the premisee or
offeree and the proposed donee, be they the person whose elecfiorr
conduct it was sought to influence or affect or be they third persons,

must also be particularised in the charge.

'Subsectign 155(31 - Paragraph (¢} Interpretational Issues

Paragraph 1(c) of subsection 155(3) presents a number of 1nterpretat10na1 1ssues

-which are con51dered in the followmg paragraphs
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"Person’s"

In context, the. word ."person's" obviously refers to the same person as is referred
to in the possessive form "person's” in subsections 155(1) and (2), that is, the

person whose election conduct is sought to be influenced or affected.

As is noted _earliér, by virtue of .5.32D(1) AlIA, reference in an .Act to a person
_generally includes a reference to a corporation as well as an individual. This
definition is repeated in 5.36 AIA whére "perso-n'.' is defined as i'nciuding an
individual and a corporation. This definition is not an inflexible rule and will

yield when context or subject matter otherwise indicates or requires: 5.32A AIA.

Prima facie, a pérson to which paragraph 155(3)(c) applies. may be a corporation.
There is nothing in context or subject matter which preclude's. this meaning.
Whilst it is true that the words_"persoh" in paragraph (a) and "pé;son's" in
paragraph (b) of the subsectioh are capable of a?plying to natural Ipersdns only
and by context exclude corporations, no similar contextual restraint applies in
respect of paragraph (c). Although a corporatioﬁ may not vote at an election or -
ﬁommate as a candidate for an election, it may support or-oppose a candidate or a
: i:»olitical party _ét an election within the meaning _which we give to those

expressions.

Little, if anything, should be drawn from the restricted application of paragraphs |
(a) and (b) to natural_persons.only. A corporation might ask for a benefit

(subsecti_dn (1)) or confer a benefit (subsection (2)) and might offend against either

- subsection: compare Scott v. Martin (1983) 14 NSWLR 663, 671. Clearly, the
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word "person” is not used with any consistency thi‘oughoﬁt 5.155 s0 as to exclude

reference to a corporation.

For these reasons, we would resist a conclusion that the expression "election
conduct” implies that paragraph (c) is concerned only with the conduct of an _
elector, that is to say, a natural person who by virtue of 5.101 of the EA may vote

at an election.

"Support of, or Opposition to"

Neither of these expressions ié defined for th.e purposes of the EA, but each of
.them has a generally accepted broéd meaning in the election context. "Support”,
‘according to its ordinary meaning, connotes “"speaking in favour of; gi{riﬁg
approval or assistance to"; whereas "opposition”, according to its ordinary
meaning, connotes "speaking against; being hostilé or resistant to". Neither
Word has a meaning which limits its application tolany_particular' form or forms
of supporf or'oppositi.on. Advertisements are well recognised as forms of
political support or opposiﬁon. They are vehicles for politicél endorsetﬁent or
disapproval which are .available to be used as much by corporations as by.'natural

~ persons.

“At an Election”
Whilst the word "election” is defined in the EA to mean an election of a member |
or members of the Legislative Assembly, the expression "at an election” is not

defined for the'pﬁrpos'es of that Act. The expression is used frequently
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throughout the Act usually qtiélifying thé Qerb "vote" as it does in paragfaph (a)
of subsection 155(3) and also in 5.99, 101(1), 115, 163(1), 164(1), (2), (4), (5), 165_(1) |
' an_d_ (2), 168, 173 and 176. It is also used to qualify "any proceedmg" in s.167(B)

which prohibité wilful interruption, obstruction or disturbance at po.lling booths.

In these. con’fexts, the phrase connotes electoral proceedings that take place on .

polling day. including the conduct of. the poll at paliiﬁg places and the ca;ting of
votes. A méanir_lg that limits paragraph (c). to the poliing day only seems too
restrictive. Given the scope of paragraph (a) - "the way inh which a persbn votes
at an election", it is difficult to see where and how paragfaph (c) might apply to

individuals were that restrictive meaning to be adopted.

The conduct which paragraph (c) selects as its focus is political support or
bpposition. These types of conduct, as interpreted ante, are by their nature not
confined to the polling placé or to polling day. By contrast, they are engaged in

~ what customarily is called the election campaign period.

Elsewhere in the EA, the expression "during the election period for an election”
is used to connote the campaign period. The expression "election period” for an

election is defined by the EA to mean "the period -

(a)  beginning on the day after the writ for the election is issued; and
(b)  ending at 6 pm on the polling day for the election.”

‘Notable instances of the use of this expression are in respect of the regulation of
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conduct which has similarities to expressions of political support and opposition.
For example, subsection 161(1) prohibits dis.seminat_ion of election
advertisements, pamphlets ete dufing the election period for an elegtion ur_lless
certain stipulated info_rmaﬁéh is stated on the material. Likewise, for misleading

publications:' subsection 163(1).

In all probability, the expression "at an election" in paragraph (c) is intended to
have a meaning akin to the meaning of the éxpression "during the election
period for an election”. Clearly, this is the most appropriate meaning for its

context. It should be adopted.

SECTION 155 - FACTUAL ISSUES
Counsel Assisting submitted (written submissions pp.33-35) that the e_viclence.
indicated that a prima facie case of breach of the following statutory provisions by

the following persons:-

Wilkinson - Subsection 155(1)
Hocken - - Subsection 155(1)
Cooper - Subsection 155(2)

and suggested a form of charge in each case. The possibility of a charge against
Borbidge under subsection 155(2) was also canvassed but regarded as limited

because of evidentiary difficulties (p.35).
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Apart from consideratibn of the QPUE itself having breached subsection 155(1} '
and of Wilkinson and/or Hocken as parties to that breach, in our opinion, there

are no other persons who, it might be said, breached s.155.

We propose to analyse the possible case against each of the abovenamed
separately. Rather than, in each case, dealing with each element of the offence
and the available admissible evidence to prove it, the analysis focuses on the

element or elements on which we consider a prosecution would founder.

Wilkinso.n
As we explained in some detail ante, the cofréct interpretation of sub_séc't'ioﬁ
155(1) requires that fh_e understanding be that the election conduct of the person -
who asks for or receives, or offeré, or agrees, to ask for or receive property or a '
benefit of any kind - and of no other Per-son - will be influenced or affected. The
_ person referred to in the possessive "the person’s” immediately befo?e the words
“election conduct” must be the same person as is referred to in thé expression "A
person” at the commencement of the subsectioh. To -suéceed in a case a.gains't.
Wilkinéon as é prﬁcipal offender, it would be necessary for the prosecution to
prove that any property or benefit solicited or received by him was solicited or
received on the understandmg that his electlon conduct would be influenced or
affected thereby. As explained ante, the expression "on the uhde'rst_andmg" is
concerned with the state of mind of the requester/recipient, but it is a state. of

mind about the purpose for which property or a benefit is or will be given.
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Assume for the moment that Wilkinson had a relevant understanding at the

time When he submitted the wish list or, later, when he signed the MOU - that

he understood that the purpose for which the property or a benefit was being, or -

would be, given was to influence or affect a persbn's election conduct. On the

evidence, there is only one entity whose election conduct could have been the

object of that understanding. That entity is the QPUE and not Wilkinson. The |

following facts compel this ultimate conclusion of fact:-

(a)

- (b)

(©

@

'_(e) '

Wilkinson was not eligible to vote in the by-election; nor was he a

candidate or prospective candidate for the by-election.
Wilkinson was president of the QPUE and influential in its affairs.

The QPUE had the financial capac1ty to mount an advert1smg campaign in

the by-election. The QPUE Executive resolved on 3 ]anuary 1996 to

~conduct an advertising_c_ampaign during the Mundingburra by-election

with a cost cap of $20,000: Secretary's notés,_Ex. 19. The wish list was first

communicated to Cooper on 8 ]anuaty 1996: MOU, Ex. 33.

There is no evidence that Wilkinson had funds of his own to undertake

an advertising campaign at his own expense or a preparedness to do so.

* The wish list and the MOU concerned QPUE objectives; not objectives -

personal to Wilkinson: MOU, Ex. 33.
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(f} | Advdcaéy by Wilkinson within the forums bf the QPUE for inv-olvemer{t '
of the Union in an advertising campaign in the by-election did not
cor_lstimte_ "election conduct” by Wilkinson within the_meaﬁing of that:
term as defined in .subsection (c) as it .was not_capa'ble of constitﬁtin_g

support by Wilkinson of a political party "at an election”.

()  The QPUE had sufficient financial and human resources at its disposal for
the personal involvement of Wilkinson to be unnecessary to the success

of .any campaign it embarked upon.

For this reason at least, we advise that a charge under subsection 155(1) against -

Wilkinson as a p_rincipaﬂ offender would fail.

Hocken
A charge under subsection 155(1) against Hocken_as- a principal offender would

‘also fail at least for the same reason as it would in the case of Wilkinson.

Cooper |

- An ultimate conclusion .of fact available on the evidence is that Cooper sig'neci
the MOU with the'_ obje;tive of encouraging the QPUE to rﬁn an anti-ALP
advertising campaign in the by-election; However, Cooper ﬁill have breéched
subsection 155(2)' only if at that tiiﬁe, he gave, or promised or offered to give,

property or a benefit of any kind within the meaning of s.155 to a person.
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Plainly, no gift,_ promise or offer of property was involved. That leaves for

consideration whether a benefit of any kind was given, promised or offered.

The MOU adopts the format of listing objecfi{res and proposals submitted by the
QPUE in its wish liﬁt. The list is divided into topics such as Staffing, .Promotion
and Discipline. | The subm-itted objectives and proposals have the flavour of an
induétrial log of claims. Under each of them is a heading. "Response” which
details the attitude of "a Coalition Government"’ to the _objective. or proposal.
The ;esponses' are variously worded as "Agreed", "Agreed in Principle",
"Partially Agreed”, "Subject to Négotiation" and "Nét Agreéd". - Often the
resﬁonse is elaborated with further detail of what a coalition government would

do to achieve or partially achieve the objective or proposal.

Codper gave evidence to the effect that he understood the response "Agreed” to
signify an agreement to negotiate furth.er on the objective or ._proposal rather
than a_ccep"cance of it as an objective or propbsal to be supported by a coalition
government. This understanding rather stands at odds with the context in
which the word "Agreed” is used jn the MOU. For examplef Objective (1) is
"Increase operatiolnal numbefs". The response is "Agreed” vrvhich is'follov?ed by
some detail .as to how a coalition government would increase operatiohal
numbers. It would be curious indeed to state t.hese details if all that was signified
by the response was that a coalition government was prépared to negotiate
further 6n whether there should be an increase in operational ﬁumbérs. - We

consider that a tribunal of fact would be likely to take the word "Agreed" as
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having its ordinary meaning especially since context suggests that that was the

meaning it was intended to have.

Any gain or advantage given, promised or offered by the _coéiition signétorie"s to
the MOU must be found within the Responses rather than in the statements of
the objectives or proposals to which the Respoﬁses are addressed. We discern
within the Re.spons'es undertakings mﬁde by the céalitio_n signatories to .pui-sue
in government the listed objectives and proposals to the extent that they are
agreed, agreed m principle or partially agreed and in the manner detailedz in 1:.he.
Responses. In our vie?v, ’Ichese undertakings. have the character of promises :

rather than offers or gifts.

To make a prorriisé of action in government to meet the objectives or proposals
of a person or persons is, in our view, capable of being categorised as a promise to
give a 'gain_ or advantage to "chat persbn or those persdns, especially.where the
prd_misé is preceded by a request that th.e. objectives and _pfOposals be met. Thé |
gain or advéntage is the realisation or potential realisation of the objectives and
proposals. Here the promises were clearly made to Will_dnson acting on behalf of
the QPUE. They were not made to the members of the QPUE diréctly. It may be
debated whether those to be advantaged by the promises were .thé QPUE itself or
its members. We prefer the view that it Was fhe members or, in some instances,
groups of mémberé Becausé it was they, rather than the .QPUE, whd directly stood |
to gain.' Nothing turns on the fact that the promises were not cofnmunicated to

the members because, as we have noted, _subsectidn 155(2) may be breached 'by a
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promise communicated to A to give a benefit to B.

The critical issue

We now turn to what we identify as the critical issue: whether the gains or

advantages promised by the MOU are benefits for the purposes of s.155.

In our view, the gains or advantages promised in the Respoh'ses all have the two
criteria identified earlier in this advice as marking out those gains or advantages
which are not benefits for the purposes of s.155. Insofar as_they_ advantage the
~members of the QPUE or groups of its members, they do so indiscriminately; no
individuals are nominated for special advantage. The point Iﬁay be made by -
taking as an exﬁmple Objective (7) "The reintroduction of Constable First Class as
a grade of tﬁé Constable rank after a specified period of serv.ice. ‘and suitable
qualifications to be agreed upon between the Minister and the QPUE" to whiéh
the coalition signatories agreed. This objective stood to ad\_.rantage all members,
and for that méitter future members, of the QPS eligible to be appointed Constable
First Class. It may be contrasted with a promise -that named individuals will be
'immediately appointed to that grade upon its reintroduction. ~ A profnise of the

latter kind would not satisfy the criterion.

As to the second criterion, the provision of police services is an important and’
essential function of State Government. The organisational structure of the
police service and its operational efficiency, covering topics such as staffing,

promotion and discipline, are all matters with which a- government charged
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.With this function is properly concerned. It would be legitimafé for a coalition in’
government t6 édopt and implemen.t objectives and proposals in respéct of thése
mafters by means of -appropriate legislative or administrative meaéures. In this
" context, one is ﬁot concerned with merit or the relativé merit of any partigular
objective or proposal over' any other obje_c\tive- or proposal that ‘might be

imagined. In our opinion, the second criterion is satisfied.

We conclude that the gains or advantages promised in the MOU are not Benefi;fs
within the meaning of s.155. Tt is on this element of subsection 155(.2) that a
prosecution against -Céoper would founder. A further difficulty for a~
prosecution is that in every instance, those to be advantaged or potentially
advantaged can be described in. general terms only. 'The'descript.ion “all
members-and future members of the QPS eligible to be appointed Constable First
Class” is illustrative of this. For other objectives, different, but similarly broad, |
descriptions are approiariate. As we have noted ante, descriptions such as this do
not sufficiently define persons as donees or identi_fy them. by name for the

purpose of formulating a charge.

The . U document -

At this point, there are two further matters that shbuld be mentioned. The first
.is that the form of charge suggested in submissions is that Cooper offered to give
‘a benefit, namely, a Memoraﬁdum of ljl}derstanding signed by hit;léelf,
.Wilkinson and Bofbidge. We do not regard the signed MOU_-as itself a benefit.

* The gains or advantages promised are to be found in the objectives and proposals
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to which the coalition signatories agreed, agreed in principle or partially agreed,

rather than in the IMOU document as such.

Objectives_(20) anclzl. (21) - The Assistant Commissioners

The second matter concerns some Obj'ectives which occupied a good deal of time
in evidence and in subrﬁissions at the public hearings. We refer firstll to
Objectives (20) and (21). They and the. respective Responses to them are as a

follows:-

'"(20) The number of Assistant Commissioners shall be reduced to
five: A/C Crime, A/C Northern Regions, A/C Southern
Regions, A/C Traffic and A/C HRM or Personnel.

Response: Agreed in principle.

A Coalition Government will review the regional and
district command and operational structure to ensure a truly
decentralised organisation and a fairer allocation of resources
to all Police regions and to curb empire building in the
regions. There is no doubt some Assistant Commissioner
positions will be abolished although the exact number
depends upon the review and further consideration.

(21) The following Assistant Commissioners are viewed by the -
- Union and its members as unsuccessful and it is strongly

recommended that they become 'redundant”

Allan Honor; Andrew Kidcaff; Ron MéGibbon; John
Banham; Graham Williams; Errol Walker;

“A/C Mercer has only recently been appomted and is yet
~ untested.

Response: See (20) above."
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Reading them together, the. Responses contain, at .mosf, a prmﬁise_ to review the
régional and district command and operational structure and an
acknowledgment that a review wpuld lead to the abolition of some Assistant
Commissioner p-ositions. Viewed objectively, the .Responses cannot be
interpreted as a promise to implement the recommendation that the namgd.
Assistant Commissioners be made redundant or even as a favourable disposition
towards the recommendation. A properly instructed tribunal of fact could not

put such an interpretation on them.

~ Objective (27) - The Commissioner

Next we refer to Objective (27) "The Government sh_ali take adyicé from the
QPUE. when selecting the next Commiséionér of.Policé an_d shall not select an
individual for this position that the Union has genuine reason for opposing" to
which the Response-Was ".Agreed"; Insofar as the Response signifies a prbr_nis_e,
it is a promise:-

(a)  to receive advice - not a promise to act upon it; and

(b) nét to select as_thé next Commissipne-r of Poli'ce_ an .-individual whom the

QPUE opposes for genuine reasons.

It seems that this Response may have been interpreted in some quarters as
promising the QPUE -an opportunity to engineer the termination of the
appointment qf the 'present ‘Comumissioner of Police, Mr ]. O'Sul.liv'an. There"a.re
grounds for suspecting that some, at least, of the members :of the QPUE exeéutiv.e

would have been pleased to see that happen. However, viewed objectively, the
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Response to Objective (27) is not open to that interprefation. On its face, the
Response does not relate to the present Commissioner but to whomever may

-succeed him as the next Commissioner.

The sécond limb of the p.romis;e (par:agraph (b) m) is qualified by the phrase
"for genuine reasons”. The pronﬁse is not an absolute one to reject any
individual -.w'hom the QPUE opposes. Aside from its qualifyin‘g effect, the phl_‘asé '
is ambiguous. In this context,; the word "genuine” could import several different-
meanings. It might mean a reason which is sincerely held wifhout reference to
its content; it might meén a re_asbn which is an authentic or true reason judged '
by its content; or it might combine both the subjectiﬁre' and 6bjectiv’e

connotations. It is not at all clear which meaning is intended.

' .Because of these ambiguities, the second limb of the promise is capable of at least
two meanings. One of them is that the promise confers a veto on the QPUE sol
long as its reason for oppogition to an individual is one that it b.elieves is
genuine. There are strong reasons fér arguing that to allow the QPUE a veto in
those terms would not accord with the proper discharge of public_ office by a
government having the responsibility to appoint a new Commissioner of Police:
see generally, quice Service Adminigtratign Act 1990 ("PSAA") -ss'.5'..2(2), 42(1)
- However, another meaning is no more than a promise to act upon the QPUE's
opposition to an individual only if the reason, viewed objectively, would justify .
not selécting the individual on fitness grounds - that is, the reas.oln is a true _of

~ authentic one. Itis strongly arguable that a prorhisg in these mote limited terms
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s would ndt be objectibnable beéause it would be consistent with the .pro_per
discharge of public office not to appoinf a person Commissioner of Police whb is
unsuitable on fitness grounds for appointment .if thé ‘means selected for

achieving that objéctive be lﬁwﬁ_ﬂ,

It is against tHis Eackground that we apply the two criteria to this Response. At
one level, it might be ‘said that those t_d benefit from the promise are the
members .and' future members' of the QPS.- .At another _lev'el, those to bénefit
might be'idehtified as the members of the QPUE executive from time to time
since they are the persons who would make any decision to oppose any
individual and woulci f(érmulate any reason. or reasons for opposition. As we
have stated, identification of donees in such descriptive terﬁs is insufficient for

prosecution purposes. The donees must be ascertained and named.

In regard to the second criterion, the aﬁibiguities we havé mentioned highlight a |
_ difficult_y for prosecution. On one interpretation of it, the pro’miée- is consistent
with the proper discharge of pubiié office._-. We do not find evidence in the
surroundiﬁg circumstances cﬁpable of diéplacing this innocent hypothesis.
Ac_cofdingly, it would not be open to .a tribunal of fact to be satisfied beyond a
_reasoﬁable doubt. tﬁat a benefit withiﬁ the rﬁeaning' of 5.155 was promised in .the_

Response to Objective (27).

Borbidge

A charge under subsection 155(2) agaihst Borbidge as a principal _offendér would
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also fail at least for thé same reason as it would in the case of Cooper.

QPUE
We. .now turn to consider _whefher QPUE may have breache.d subsection 155(1) as
a principal offender. The QPUE was régistered as an Iﬁdustfial Union under the
Industrial Arbitration Act 1916 (Q) on 12th June 1917. It is now registered under
the Industrial Relations Act 1990 (IRA). An industrial orga_nisation registered
under that Act is a body corporate: 5.334 IRA. As explained.. ante, a body

corporate may breach subsections 155(1) and (2).

Criminal Corporate Liability

The analysis of corporate criminal liability by the House of Lords in Tesco
Supermarkets, supra, has been widely adopted in Australia: see, generally,
Environment Protection Authority v. Caltex Refining QQPJ}LM (1994) 178 CLR
477 per Brennan ] at 514-5. A corporation is criminally responsible where the
mental and conduct elements of an offence are performed on behalf of the
company by the board of directors, the managing director or another i:o whom
the board has delegated some part of theif functions of managemen_t. giving the

delegate full discretion to act independently: per Lord Reid at 170. In Keho v.

Dacol Motors Pty Ltd ex parte Dacol Motors [1972] Qd.R. 59 at 79, Andrews ] was of
the view, applying Tesco Supermarkets, that the knowledge and conscience of an
employee left in control of a motor dealership for a week was the knowledge and

conscience of the company: see also Grain Sorghum Marketing Bo ard. v.

Supastok Pty Ltd ex partg': Grain Sorghum Marketing Board [1964] Qd.R. 98 at 112.
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It is not necessary that the authorisation extend to commission of the offence.
The corporatio.n will be liable.if the natural person acted "within the scope of
delegation”, per Lord Reid in Tesco, supra, at p.171 or if the act in question was
done "by the directing force of the company when carryi‘ﬁg out his aésigned
fuﬁction in the corporation”; Canadian Dredge & Dock Co Ltd v. Thg.gzuggn
(1985) 19 DLR (4th) 315 at at 330. It is no defence to the épplication of this
docfﬁne to say that a criminal actby a corporate employee cannot be within the

scope of his authority unless he was expressly ordered to do the act in’ question:

Canadian Dredge & Dock, supra, at 331.

| Wilkinson's Authority
The Rules of the QPUE (Ex. 31) provide for the affairs of the Union to be

managed by the Executive: Rule 10A(a). The Executive consists of the General
‘President and nine financial members. In the union context, the Executive

committee is the equivalent of a company board of directors.

The MOU was signed by Wilkinson above the title "President of Queensland
"Police Union of Employees”. Wilkinson clearly intended to sign on behalf of the

QPUE.

Wilkinson kept the majority of executive members informed of events leading
up to the s_igning of the MOU. Wilkinson spoke with Hocken about compiling a

wish list prior to the executive meéting of 13 December 1995 (T.850-851). The -
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wish li.ét was drafted by Wi.lk'inson befween 13 December 1995 and 2 January 1996
.(T.4023)'7 The wish list 'Was shéwn’ to ei'gh.t of the executive members after the
executive m'eetirig of 3 January (T.89-90). Another member, Melling, had been
shown the wish list before the meeting (1.398-399). Also, at the meeting of 3
January, the executive reachéd general agreement that the QPUE would conduct
an advertising campaign at the Mundingburra election. The wish list was faxed
to Cooper by Wilkinson on 8 January 1996 (T.89-90). The draft MOU,
incorporating the coaliti;)n r.esponse .to the wish list, was faxed to Wilkinson at
the Union office on 10 January 1996. Hocken read the draft MOU m Townsville
on the night of 10 January 1996. Wilkinson telephoned seven of the executive
members énd obtained their "permission or authorisation to. sign” the MOU

before doing so (T.92). Wilkinson signed the MOU on 15 ]ahuary 1996 (T.4254).

It is apparent that in 'signing the MOU, Wilkinson was acting as General
President of the Police Union with the informed authorisation of a majority of
executive members. It is also clear that in faxing the wish list to Cooper,'

Wilkinson was acting with implied, if not express, authority for the QPUE.

Relevant Requests

In the immediately preceding paragraph, we refer.to two éctivities in which
Wilkinson engaged,_ namely, faxing the wish list to Cooper and signing the
MOU. In our Iview, faking the wish list could constifute asking Cooper for
S_Omething. ar-1d sigﬁing thé MOU could constitute either asking Coopér for

something or receiving something from Cooper, or both.
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In the context of subsection 155(1), it becorﬁes neceseary to determine .vx-rhat it f&as _
that was reqﬁested. or received on each occasion. Wi.th._the faxing, it is q.difce clear
thaf what was requested was agreement by _Cooper to all of the objectives and -
| proposals in the wish list. With the signing, the‘_. facts are not so obvious. The
expression "Memorandum of Understanding” connotes e.meeti:\ng of minds on a
.topic or topics fecorded in writing. Speaking of the meanidg of the term
"understahd_ing“ in a trade practices context in Top Performance Motorg Pty Ltd
| v. Ira Berk (Q) Pty Ltd (1975) 24 FLR 286 at 291', Smithers ]_said:—

"An understanding must involve. the meeting of two or more
minds. Where the minds of the parties are at one that a proposed
transaction between them proceeds on the basis of the maintenance
of a particular state of affairs or the adoption of a particular course of
conduct, it would seem that there would be an understandmg
within the meaning of the Act.”

In light of this, we reject an mterpretation of Wilkinson's signing the MOU as a’
"re-asking"” for all that was sought when the wish list was faxed. In the conte)ct of |
an understandmg, there must be correspondence between what is requested and
what is recelved The better interpretation is that what W1lkmson was .
requesting at that point was a commitment from Cooi:er of action in accordance '

with the Responses in the MOU, although this fell significantly short of adoption

of the wish list in toto., Certainly, this was all that Wilkinson received from

Cooper.
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Wilkinson's state of mind
In orcielr to succeed in a prosecution, it will be neéessary to prove that at thé time
of faxing the wish llist aﬁd /or signing the MOU, Wilkinson acted with _thé state of.
mind reqﬁired by subseétion 155(1). On this issue, the available evidence will be

entirely circumstantial.

In our opinion, there is sufficient circumstantial evidence on wﬁiéh a tribunal of.
fact could bé satisfied to the appliéable degree of proof, that at the time of éigﬁing
the MOU, Wilkinson knew that coalition agreement to many of the QPUE
- requests was being given for the purpose of encouraging the QPUE to maintain

" an anti-ALP advertising campaign.

This conclusion is compelling when regard is had to the behaviour 6f the
relevant - participants viewed in the context of the circumstances of the by-
election. The Mundingburra by-election was exc.eptional because the outcome of
the contest in a éiﬁgle seat was capable of changing go{rernment. This -lmagnified
the importénce to the coalition of any campaign by the QPUE. On any objective .
~ view, concessions extending well beyond existing coalitibn policy commitments
and of si.gnifiéant potential financial cost to an incoming government were
int_imated by i:he MOU. Coopér responded to the wish list within two days and
the MOU was Signed by all parties within a week of the coalition first reéeiving_'
the submission. The wish list was not sent to the Labor Party. Indeed, ceftain
issues iﬁ the wiéh list had nevér, been faisecl with the Policg Minister, Mr P

Braddy ("Braddy") (T.254-260). Cooper was advised prior to or on 8 January that
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there would be a Mundingburra advertising campaign by the Union (T.318i).
| Brad.dy was not gifren prior notice that the QPUE wéuld campaign in
Mundmgbu'rra (T.259-260). On 15 January 1996, the day the MOU wés Signed by
Wilkinson, additional television and radio advertising waslordered. on behaif of
thg QPUE. On the following day, Wilkiﬁson and the QPUE Vice-President, Mr
Bainbridge, traveiled to Townsville éﬁd actively advaﬁced the campaign. The
advertising emphasised. the "broken promises” .of the existing government. The
_ QPUE representatives resisted attempts by the Labor .c.andidate'tc; respoﬁd to
demands for fnore police in Townsville. The remainder of the QPUE cam.paign

- was consistently anti-government in theme.

By contrast, the circumstantial evidence as to Wilkinson's state of mind at the
time of faxing the wish list is probiematical. From the 'sequénce of events _of_l éljcl
‘after signing th_e. MOU, one might sﬁSpect that Wi.ll{inst)n-may' have had the
requisite state o-f mind. at thé eaﬂier .c.iate, but a mere. suspicion is insu’ffici.ent as

proof of his state of mind to the requisite degree.

The wish list was faxed to Cooper on § ]aﬁuariz 1996. Although by that time
Cooper had been téld by Wilkinson that the QPUE intended to. campaign in
Mundingburra, b.oth, Wilkinson and Cooper denied that persefverence with the
proposed advertising campaign was linked to a positive fesponse to the wish list..
It is not possible, _h_aving. regard fo_available circumstéhtial evidence, to establish
to the exclusion of any innocent poséibiiity that Wilkinsoh' subnﬁitted ‘the wish

list on the basis that election support by the Union was contingent upon the |



62
proposals contained therein being satisfied. A purpose linking the coalition
résponse aﬁd the QPUE campaign may ha.\-re only formé_d_in the mind of
Wilkinson after Coopgr had responded to Wilkinson upon receiving the wish

list.

‘The same difficulty does not exist in the case of the MOU. The circumstantial
evidence supports the conclusion that by 15 January, the actions of both parties -
were consistent with the existence of an agreement linking the MOU concessions

~ and the anti-government election campaign.

Evidence admissible against QPUE as principal offender

This analysis has proceeded on the assumption that admissions made by
_Wilkinson. during evidence before the'_Inquiry would be admissible against the
N cdrporate body of whiqh he was President. The correctness of his assumption
must be doubted. Although it is not essential to resolve the matter for the
purpose of the conclusions we have réached, nevertheléss., the.'additibnall

difficulty of obtaining proof against the QPUE must be acknowledged.

The authorities reveal uncertainty as to the ability 6f a corporation to confess to
criminal behaviour. It is true that privilege against self incriminatibn is not
available to corporations in Australia’: Environmental Protection Authority v.
Caltex, supra. However, it is only in the production of documents that. fhis is -
likely to operate against the interests of the cd_rinofation. It is also. true that there

are circumstances where a corporation may respond to legal process through its
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officers and that response will a.mdunt to an admission réceivable against the
corporation. However, these circumstances do not extend to testimoﬁy given by :
an officer in court. An officer.or employee_éalled as a ﬁ-fitness testifies on his or |
. her own béhalf and accordingly cannot refuse to answer upbn the basis that the
answer .would'tend to incriminate the corporation. Testimony gi{(en fdurmg the
Carruthers Inquiry by such a witness does not amount to a confession by the
corporaﬁon and therefore. is not admissible in a subsequent t_riai of the
corporatioﬁ. It is necessary to call the officer as é witness in order to adduce the
evidence in a later criminal trial. Furthermore, where the officer is _capablé of
being characterised as a 'possible 'accéssory to the offence alleged agaiﬁs_t the
| corporation, he or she rﬁay claim privilege against self incrimination,

incidentally making the testimony unavailable against the corporation.

* Accordingly, in the present case, evidence available to be called on a prosecution
of the QPUE is limited to documentary material and testimony of witnesses with
no personal claim of privilege against self incrimination. It therefore appears

that the Inquiry _testimony of Wilkinson would not be available.

Benefit

In submiésioné, Counsel Assisting proposed a charge agéinst Wilkinson as .a'
principal offender which_ specified - the signed MOU as the benefit which
Wilkinson "agreed to receive’; a charge in terms of reqﬁesting the wish list was

not canvassed.
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If the MOU is taken aé the poqint of referente, then, as we ha{re explained, the
gains or .advantagés requested and received were the objectives and proposals fo
whjch thel coalition signatories had agreed, agreed in principle, or partially
égreed, according to the tenor of the Responses. The conclusion that we have
" already expressed is that these gains and advantages are not benefits within' the -
_ meah_iﬁg of 5.155. It follows in our view that a prosecution against QPUE which
adopts the éigned MOU as its point of reference will fail at least on this element

of the foence.

A prosecution against the QPUE which adopts the wish list as its point of
reference would specify the objectives and proposaisl requested in that document
as.the benefits sought at the time when it was faxed. Thqse objectives and
proposals are different from the objectives aﬁd proposals requested in the MOU.
Where ‘the diffe;ences arise is in respect of objectives and proposals which were
not agreéd or to which the responses intir'n.ated coalition government action

different from the objective or proposal as stated in the wish list.

We have cﬁnsidered the objectives and proposals that fall into this category. We
do not think that the available evidence is capable of proving to the applicable
standard that they are benefits within th.e méaning ‘of s.155.. A ‘properly
instructed tribunal of fact could not be Satisfied tilat, by these particular objectives
and proposals, it was sought to advantage ascertained individuals who can be
named or to achieve gains or advantages other than by way of measures taken as

part of the normal process of government.



In this coﬁtext, Objectives (20) and (21) and the Responses to them which .are set
out é_lg_tg_} 1.war‘rant particular reference. At the public hearings, the evidence
canvassed . in -detail the circumstances in. Which the named Assistant
Commissioners rharkéd for redundancy were included on the wish list and the‘
soqridness' of the rleasbns- given by witnesses for their inclusion. Frbm this and
other evidence, it is clear that some .at least of the members of thé QPUE
executive had antipathetic dispositions towards some of the named Assistant
Commissioners. There was a background of resentment by two members of the
QPUE executivé towards one c__if the ﬁamed‘ Assistant Commissioners - by
Wilkinson and I_-I-ockén, on the one hand, towards Assistant Commissionef_
Williams ("Williams") on the other. Assistant Commissioner McGibbor_l Was_'-_
~ suspected Ey a .number of executive members of aséisting ‘the defence ‘in a pblice
p_résecution_ matter and of beiﬁg overzealous in dis'ciplinary matters. Assistant
‘Commissioner Walker, it seems, was disliked by executi{re members for allegedly
spending money on expénsive fitout at his .regional headquarters at tﬁe expense

of local police stations.

An available inference is that some members of the QPUE executive may have .
had personal reasons for listing some of the named Assistant Commissioners.
For example, it may be inferred that Wilkinson and Hocken regarded themselves

as having a score to settle with Williams.

Given this, it is appropriate to ask whether in submitting Objectives (20) and (21),
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‘the QPUE was requesting an advantage. personal to those members of the QPUE
- executive. who harboured such grudges - an advantage in terms of retribution by
way of removal. Arguably,l an ad_véntage of that kind might be a benefit within
the meaning of s.155 élthough it .must seriously be doubted that such an
-édvantage has the connotation of benefit with which s.155 is.conce.rned. If it
1.were, it;woﬁld not satisfy the first criterion we havé adopted, being specific to

- members of the QPUE executive. .

The evidence from QPUE executive members was to the effect that names were
‘included on the list after consideration of those persons' success as managers in
their respective divisions. Those factors which the executive members said they

took into account in this process were examined in detail in evidence.

To our minds, ‘the available evidence is, in any event, insufficient to warrant the
further factuai inference that Objectives (20) and (21) were subm'ift‘ed by the
QPUE for the purpose of securing personal advantages of this kind for m'e_mbers
~of fhe exeéutive including Wilkinson and Ho.cken, rathér than for the reasons
canvassed in the evidence. We say this for fhe .following reasons. The list of
Assistant Commissioners s_oug.ht td be made redundant was .prepared‘ in
something of a consultatiire_process in which some, if not all, of the inembefs of
the QPUE executive participat_ed by nominating persons for the list, by voicing
reasons. for or against persons being on the list, and in deciding whether a
nominated. peréon was to be, or not to be, Qh the list. All names were placed on

the list through this process. Sometimes the decision to include a name was
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unanimous; sometimes it was not. Those who agreed to include a name in each
case were not confined to those who, it may be inferred, had a score to settle or

bore a grudge.

In this rather inconclusive state, the evidence does not allow for a further
.inference that in any case, the advantage, if any, sbught by the members of the
~ executive who voted in favour of i‘ncluding the name on the list was to secure a
personal advantage for a member or members of the éxecutive. In our view, _this |
furthér inference does not arise merely because _alrriost all of the reasons given
for includi.ng riames on. the list were shown, upbn examination, not to be

~ soundly based.

In light of the difficulties with the elements of state of mind and benefit, we
consider that a properly instructed tribunal of fact would not be entitled to

convict the QPUE as a principal offender.

Wilkiﬁson - As IAccessory
An in.dividual ‘may be charged as aﬁ accessory to the offence of a corporation
whe_ré he .or' she is the directing mi‘nd-of the corporation and the offénce was
. committed acting through him or her: Hamilton v. Whitehead (1988) 166 CLR
121; Re Goodall (1975) 11 SASR 94. Circumstances may be envisaged where,
becausé ﬁf _admissibility of -evid:ence_agains.t an accessory but not.a_gainst the.
corporation, the.former is convicted of the offence but not the latter. These

circumstances would be quite unusual.
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Here, however, because of the difﬁculties"with the elements of benefit and state

of mind, a prosecution against Wilkinson as accessory would not be available.

._OFFICIAL MISCONDUCT
As we explained above, for conduct to amount to official misconduct, it must
satisfy the test that it constitutes or could constitﬁte either a crimiﬁal offence ora
disciplinary. breach that provides reésonable grolunds for termination of the
pe‘rsQn"sﬂ services in the unit of public administration (subsection 32(1)(d)(e) CJ

Act).

H::iving regard to the conclusion which we have reached that the evidence does
not disclose a prima facie case of breach of subsections 155(1) or (2) by any person,
it follows that no charge of official misconduct is available on the basis that the

conduct constitutes or could constitute a criminal offence.

We also concluded that a member of the Legislative Assembly may commit
official misconduct only when the conduct in question constitutes or could
constitute a criminal offence: Accordingly, there is no prima facie case of official

misconduct by Cooper or Borbidge.

Counsel Assisting submitted that the evidence indicated a prima facie case to
support a disciplinary charge of official misconduct against Wilkinson and

Hocken on the basis of a disciplinary breach providing reasonable grounds for
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- termination of the person's services in the Police Service.

Prescribed Person
Proéeedmgs.for a disciplinary charge of officiél misconduct may only be initiated
‘ina Misco.nduct Tribunal. The original jurisdiction .of Misconduct Tribuhals is
limited to the hearing of a charge made against é "prescribed person”: .s.ubsectio._n

46(1) CJ Act.

Subsection 39(2) CJ Act defines a "prescribed person” as, inter alia, a member of
the Police Setvice. A body described as the Queensland Police Service is

provided for in the PSAA.

Wilkinson was seconded to be fu.ll time President of the QPUE by arrangement
with the Commissioner of Police:. T.321-322. The térms of that secondrﬁent are
set out in Exhibit 51. Those terms were agreed in October 1994. They provide for
the President to contiﬁue to be paid his salarsr by the QPS with reimbursement by
the QPUE. The tefmé implicitly recognise that the person will éontinue to be a
member of the QPS'.I For exam}ljle, it ié provided that: "the period of secdndm_ent_

shall come to a conclusion by the perSon‘s retirement, resignation or dismissal
from the Police Service". The tefms of the secondmt;nt provided that: |

"the person shall be bound by their oath of office as a police officer

and the person recognises that they are still subject to the discipline
provisions of the Public Service Administration Act and

Regulations." '
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The Poiice_ Gazette of 5 May 1995 recorded the appointment of Sgt G ] Wilkinson
to a position in the South Eastern Region. The positioﬁ waé designated as
sﬁrplus: Ex. 53; T.322. This appo.intment was obviously arranged to .fac_il_itate

Wilkinson's secondment.

The PSAA defines the QPS as consisting of "police officers, police recruits and
staff members"™ subsection 2.2(1). Included in the category of police officer are
"persons holding ‘appointment as a non—commissioned police officer™

subsection 2.2(2)(d).

It seems clear that Wilkinson continued to hold appointment as a non-
commissioned police officer in the QPS during the term of his secondment to the
QPUE. It follows that by operation of the PSAA, the disciplinary provision in

subsection 7.4 which applies to officers, continued to apply to Wilkinson.

Hocken is a serving member of the QPS who was stationed in Townsville at the

time.

As a police officer .holding an appointment in the QPS, Wilkinson and Hocken
were each "a member of the police service" within the meaning of that

expression in the definition of "prescribed person” in subsection 39(2) CJ Act.

Disciplinary Breach

In the case of police officers, the question whether conduct amounts to a
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disciplinary breach is answered by'ref_erence to the provisions of the PSAA and.
delegated legislation made thereunder. An officer is liable to disciplinary action
in respect of conduct considéred to be misconduct or a breach of discipline on
such grounds as afe prescribed by the regulations: | subsec_tioh 7.4(2) PSAA.
- Clause 9 of the Police Service (Discipliné) Regulations 1990 provides, inter al_ia., '
- that for the purposes of subsection 7.4 PSAA, the following are grounds for

disciplinary action:

"(c} a contravention of, or failure to comply with, a provision of a
code of conduct, or any direction, instruction or order given
by, or caused to be issued by, the Commissioner;

(f) misconduct;”
The definition Qf "misconduct” in the PSAA is as follows:

"Misconduct" means conduct that -
(a)  is disgraceful, improper or unbecoming an officer; or
:(b) ~ shows unfitness to be or continue as an officer; or

(c) does not meet the standard of conduct the community
reasonably expects of a police officer;"

Certain limitations on political activity and public comment are imposed on.

officers by the Police Code of Conduct.
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Even though the idehtified behaviour arriolunts to misconduct under the PSAA,
1t must satisfy' two other requirements before giving rise to a charge of official
rﬁisc.ond.uct under the CJ Act. First, it must _fail within one of the categories of
conduct specified in paragraphs (a) aﬁd (b) of subsection 32(1). Péragraph (c) is
clearly inapplicable to the facts in this case. Second, it must be capable of.
constituting a breach "that provides reasonable grounds for termination'of the

person's services” in the Police Service: subsection 32(1)(d) CJ Act.

Section 32 identifies three separate types of conduct which may constitute 6ffiéia1
misconduct subject to the constraints iméosed by paragraphs (d) and (e) of
subéection 1. These types of conduct are set out in paragraphs (a), (b) and (c) of
subsection 32(1) respectively. Paragraphs (a) and (b) only need to be considered in

. the present case. They are as follows:~

"(a) conduct of a person, whether or not the person holds an
appointment in a unit of public administration, that
adversely affects, or could adversely affect, directly or
indirectly, the honest and impartial discharge of functions or
exercise of powers or authority of a unit of public
administration or of any person holding an appointment in a
unit of public administration; or

(b}  conduct of a person while the person holds or held an
appointment in a unit of public administration -

(i) that constitutes or involves the discharge of the
person's functions or exercise of his or her powers or
authority, as the holder of the appointment, in a
manner that is not honest or is not impartial; or

(ii)  that constitutes or involves a breach of the trust placed
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in the person by reason of his or her holding the
appointment in a unit of public administration;”

‘In the present context, the conduct of Wilkinson or Hocken which requires
assessment is his participation in the submission of the wish list to Cooper,
particularly having regard to the inclusion of the names of the six Assistant

Commissioners and the identification of those persons as unsuccessful.

Subsection 32(1)(a).
The focus in paragraph (a) is on the honest and impartial discharge of an
official's functions. Only conduct that adversely affects or could advérsely affect,
directly or indirectly, .the discharge of tﬂose' functions will constitute official
misconduct. ~ Conduct "could -adversely affect" future official .action if the
conduct, viewed objectively in the whole éf the relevant éir_cumstances, could
produce the consequence of dishonesty or partiality on the part of the official in

the performance of his or her duties.

The concept of dishone.sty is not without difficulty. The courts have .preferred to
allow juries to apply community understandings of what amounts to dishonesty.
I—IoWev.er,. secrecy alone will not constitute dishonesty_.‘ The Macquarie
Dictionary relevanﬂy defines dishonesty as meaning "disposed to lie, cheat or

steal". The concepts of .partiallity and impartiality also raise difficulties. We

prefer the view. of Gleeson CJ expressed in Greiner v. ICAC, supra, at 144 in

relation to the equivalent New South Wales section: -
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"At the very least, having regard to the statutory context (a
- definition of corruption in an Act aimed at suppressing official
corruption), the references to partial and impartial conduct in 5.8
must be read as relating to conduct where there is a duty to behave
impartially.” - '

_Pursuaﬁt to subsection 5.2(2).0f the PSAA, the appo_intmenf of all police officers,
including .the' Commissioner and exécutive officers, must be made by fa.if and
'equ.itable' procedures on the basis of merit and without unjust discfiminaﬁon.
The appointthent by the Governor in COUI’IICH of the Commissioner may only be
made on a recommendation agreed to by the Chairperson of the CJC and
appointment of Assistant Commigsioners may olnly'be of persons recommended
by the Commissioner: subsections 4.2(1); 5.3(1) PSAA. Ministér‘s of the

- Government have a duty to act lawfully in regard to those appointmen_ts.

We earlier considered the request contaiﬁed_ in Objective (27) of thé MOU and
identified the ambiguity ﬁf .m'e_aning contained therein. Notwithstanding the
different standard of proof rwhich applies when considering official r.nis.conduct,
we consider, for the reasons given Iearlie'r, that a tri.bunal of fact would not be
entitled to conclude that any agreement reached in relation to the MOU
involved an undertaking by the coalition to actl unlawfully in respéct to the

appointment of the next Commissioner of Police.

It is our view, as expressed above, that the evidence is capable of establishing
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that, by the time of the signing of the MOU, an agreement existed bet"w.een
Wilkihso.n and Cooper linking the Union support and the undertakings giveﬁ _
by the coaiition.- However, we do not view any of the promises éontain_ed in the
MQOU as bgéing to act other th'%m hon.estl.y and impartially in the discharge of -
~ public duty. The circumstances are not caipable of displacing that .vie{zv in favour

of contrary interpretations consistent with guilt.

In a diff_erent context, we. considered that there was ins.ufficient evidence to
establish that Wilkinson, at ..’.the ﬁme of the forwarding of the wish lisf, had in
.mind the provision of election .suppcirt in return for future deliv'ery of the
objeétives. on the lisli._ Even .on the civil standard, we consider tﬂat the
circumstantial evidence fails tb sufficiently support the existence of that_me_nfal
element. Accordingly, when \.fiewed at the fime of thé submission of the wish
list, the conduct of .Wilkinson must be understood as a fequest unaécorﬁpanied

by any intended inducement to-the coalition.

We now turn to Objectives (20) and (21) in relation to the ."strong
recommendation” that the "uns_uccéssful" Assistanf Cqmmissioners become
redundant. This .request, like that in respect of -the Commi_ssione.r's position,
.may be construed as invit'ing an incoming government to act contrary to law or
aiternativ_ely as requesting th.e coalition to _take whatever Iawful steps are
available to it to achieve the objectives soughf. One ob‘vious and lawful
alternative would Be to'iegislate to change the selection requirements and

process. We do not find in the surrounding circumstanéés,‘ particularly in the
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absence of any- intention or agreemeﬁt as to electoral suppoi_‘t, _evicience capable of
“establishing that the request urged ualawful behaviour. In those circumstances,
we do not consider that the Wish list, objectively viewed in all the circumstancés,
could prod.uée dishonesty or partiality on the part of the recipient.

The absence of evidence capable of establishing that Wilkir_lsbn deliberately
proposed unlawful behaviour by .the .incoming government is also of
considerable rélevance as to whether_ there are reasonable grouﬁds for
termination of his services: see Greiner v. ICAC per Gleeson (] at 140. Conduct
lacking an element of dishonesty or intended illégality, however misguided or
-politically manipulative it might be, could nbt__i_n our view constitute sufficient

grounds in the circumstances of this case to justify dismissal of a police officer.

_ We. consider that tf\ere is insufficient evidence to entitle a tribunal of fact to
- conclude that Wilkinsoa's conduct in submitting the wish list and in signing the
MOU could adversely affect the honest and impartial discharge of official.
functions within the meaning of paragraph (a). Furthermdre, we do not
consicier that the conduct capable of -proaf on the evidence could cqhstitute-

reasonable grounds for termination. These conclusions apply equally to Hocken.

Subsection 32(1)(b)
The conduct specified in subparagraph (i) of subsection 32(1)(b) is not apposite to
the behaviour under consideration in this matter. The submission of the wish

list on behalf of the QPUE clearly did not constitute the exercise of an official
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pOWer or the discharge of an official function.

Subparagraph (ii) requires more detailed consideration. It refers to conduct that
constitutes or involves a breach of trust placed in the pérson by reason of his

holding an appointment in a unit of public administration.

Conduct potentially falling within this subparagraph was the subject of the
decision by Lee J in Re Mu !lgﬁ [1995] 2 Qd.R. 608. In that case, a police officer was
~dismissed by a Misconduct Tribunal for having assaulted another 'motérist at the
scene of a traffic inéideﬁt when she was off d.uty and in plain clothes. His
Honour held that in order to cc_)nstitute. "official m.isc‘on.duct", the act of the

officer must occur "in the course of or pertaining to.the exercise of the powers,

functions, duties or responsibilities attachihg to his or her office" R_Ie_Mullen
m at 613. In reaching that conc_lpsidn, Lee J had fega.rd to the éffect of the
term "official" when used in the _Sectioﬁ aﬁd to the circumstance that the trust
referred to in subsection (ii) must be that which was reposed in the persoﬁ by
virtue: of His or her position. The decision of the Miscoﬁduct Tribunal was

quashed.

_Turning to the present facts, the submission of the wish list was expressed as
being on behalf of the QPUE. Wil_kinson. ultimately signed as President. Some
items (see e.g. Objec_tivés (21) and (27)) specifically refer to the QPUE or the
members. The wish list was draftéd and discussed in private or within the

executive group of the QPUE. It was transmitted in private to Cooper. Hocken's
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contribution was thfough private conversations ﬁrith Wilkinson and (éoope_r.
Neither Wilkinson nor Hocken purported to act or speak on bekialf of the QPS or
in the exercise of their duties as police officers. The conduct of Wilkinson in
submitting i:he wish list does not have the character of an act pertaining to the

exercise of the powers, functions, duties or responsibilities of a police officer.

It is 6rdinari1y a prerequisite of membership of the QPUE that a persoﬁ be a
police officer. However, we do not consider that circumstance to have any
relevant bearing-on. whether the necessary nexus existed. Even though a
.person's union membership is contingent upon him or her being a police officer,
it does not follow that all the person'é acts as a unionist must therefore pertain to

the exercise of the functions of his or her office.

We conclude that the conduct of Wilkinson in Submitting the wish list to
Cooper lacked the necessary connection with his appointment as a police officer
s0 as to allow it to be described as "official" within the meaning of that .-section.
The behaviour of Hocken is similarly not capable.of constituting official

misconduct in breach of paragraph (b).

Conclusion
In light of the above, we conclude that there is no prima facie case of official

misconduct by any person.
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TIME LIMI’I"‘ATION |
| A_bre_ach of s.155 _EA may only be prosecuted summarily under t}.l.e [ustices Act
1886 ("JA"). This is so because the EA does not expr_essijr of by implication
provide_othat .thé.offences created under that section are indictable oflfe_hces.’
Section 44 AIA states that _where an offepce has. not béen made an indicta_blé
- offence by an express or implied provision, then prosecution must be by way of a

summary proceeding under the JA.

The EA is silent on the matter.o.f the ’;ime limit for the making of é complaint.
In the ;bsence of. such' a provision, s.52 JA requires a coﬁplaint to be ﬁade
"within one year from the time when the matter of complaint ar'os;e".
Accordingly, should it be desired to prosecufe any person under either of these

subsections, such prosecution must be commenced before 15th January 1997.

SUMMARY
In ou.r.opin.io'n,. for ali the réasohs we have stat-ed in fhis joint advice, the .
material briefed to us does not disclose a primé facie case of:
(a)  breach of subs.ec’.cions 155(1) or (2) EA: or
(B) | official misconduct,

by any individual or by the QPUE itself.

In our opinion, the circumstances do not warrant the making of reports

| pursuant to subsections 33(2)(a) or 33(2)b) CJ Act.



We advise accordmgly.

_ Chambers

6 December 1996
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W G Strange
Official Solicitor
~ Criminal Justice Commission
PO Box 137 : _
BRISBANE ALBERT STREET 4002

JOINT MEMORANDUM OF ADVICE
Re: Criminal Justice Act 1989 - Section 33(2){(g)
Memoralndu'm of Understanding

In our joint advice dated 6th December 1996, we _adviéed as to whet_h\er
circumstahces existed to ﬁvarrant the making of reports pursuanf to subsections
33(2)(a) or 33(2)(b) CJ Act in relation to the MOU. It remains for us to advise as to
‘the .making of a report pursuant to subsection 33(2)(g) in relaﬁoﬁ to that
~ document. For convenience, we propose to adopt the abbreviations used in our |

earlier joint advice.

Under subsection 33(2)(g)., %1 reﬁ_ort may be madé with authority of the Chairman
of the CJC to the pfincipal officer in a unit of public administration with a view
to disciplinary action being taken in respect of the matter to which the réport
relates. We are instructed that a report would be made under this subéection
where the available evidénce'showé a prima facie case to support disciplinary

action being taken.



Counsel Assisting submitted (written submissions pp.41-43) that the evidence

indicated a prima facie case:-

- (a) _- ofa disciplihary breach of misconduct by each of the serviné police officers
who were members of thé QPUE, except Sergeant S. MacFarlane, in
relation to the submission of the Qish list insofar és it c'ontained what

“ Counsel Assisting described as "offensive matters’; and |
b) ofa disciplinary.breach of misconduct in relation to the giving of false

evidence at the public hearings before Mr Carruthers QC.

In the material bfiefed to us, thefe is no indication of conduct which coﬁl_d have
constituted a disciplinary Ereach of misconduct on the partl of any other person or
on the part of any of the abovementioned persdns in relation to any other
matter. This being so, any disciplinary breach of misconduct here Woﬁld ha;i}e
been committed .by a serving member of the QPS and any report that mighf be

- made under subsection 33(2)(g) would be made to the Commissioner of Police.

Before addressing these particular submissions, we propose to outline the

legislative framework relevant to police discipline.

LEGISLATIVE FRAMEWORK

- Since 1990, the QPS has been constituted and regulated by the Police Service

Ad_m_ inistration Act 1990 ("PSAA"). Part 7 of that Act deals with Intgr_nal
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Command and Discipline. Relevantly, subsection 7.4(2) provides as follows:-

"An officer is liable to disciplinary action in respect of the officer's
conduct, which the prescribed officer considers to be misconduct or
a breach of dlsc1p11ne on such grounds-as are prescr1bed by the
regulatlons -

This subég:ction provides that disciplinary action may be taken in respect of two
types of conduct: misconduct or a breach of discipline on gfounds p_rescri_béd by
fche regulations. As fo the fifst fype, thg expression "miéconduct" is defined for -
the purposes of the PSAA to mean "condﬁct that -

(a) s disgraceful, improper or unbecoming of an officér; or

(b)  shows unfitness to be or con'tinue_as an officer; or

{¢)  does not meet the standard of conduct the cbmmuni.ty reasonably expects

of a police officer.”

ltis apparent from this definition that "misconduct” is not limited to a police
officer's behaviour when he or she is on duty. Discreditable conduct in private
life is capable of constituting misconduct against the discipline"of the police force:

Henry v. Ryan [1963] Tas. S.R. 90.

As to the second type of conduct, regulations made pursuant to the PSAA,
" namely, the Police Service (Discipline) Regulations 1990 ("Regulations") provide
that for the purposes of s.7.4 PSAA, the following are grounds for disciplinary

action:-



"(a)

(b)

©

D)

(e)

®
©

It will be noted. that paragraph (f) stipulates misconduct as a ground for
disciplinary action. There is no definition of misconduct 1n the Regulations
themselves.
have the same meanmg in the Regulations as it has in the PSAA. In the result
conduct of the kind described in paragraphs (a), (b) and (c) in the definition of

"misconduct” in the PSAA may be both misconduct and a breach of discipline for

unfitness, incompetence or inefficiency in the discharge of
the duties of an officers’ position;

neghgence, carelessness or indolence in the d15charge of the
duties of an OfflCEI'S position;

a contraventlon of, or failure to comply with, a provision of a
code of conduct, or any direction, instruction or order given
by, or caused to be issued by, the Commissioner;

a contravention of, or failure to comply with, a direction,
instruction or order given by any superior officer or any other
person who has authority over the officer concemed

absence from duty except -

(i)  upon leave duly granted;

or

. (ii) . with reasonable cause;

misconduct;

conviction in Queensland of an indictable offence, or outside
Queensland of an offence which, if it had have been
committed in Queensland would have been an indictable
offence.” (Subsection 9(1) Regulations).

By virtue of s.37 Statutory Instruments Act 1992, that word is to

the purposes of subsection 7.4(2) PSAA.



Paragraph (c) of subsection 9(1) Reguiations reférs to a code. of conduct.
Subsection 4.9(1) PSAA empowers the Police Commissioner ("the
Commissioner") to issue directions as the Commissioner c‘on.siders necessary or
convenient for the efficient and proper functioning of the QPS. Pursuant fo tha.t.
pbwer, the Commissioner has issued a docﬁment entitled "C_ode.'of Conduc:t"
("Code"), clause 2.4 of which states that the failure to comply wifh its provisions
may subject the officer to appi'opriéte disciplinary action under s.7.4 PSAA and |
the Regulations. We do nbt propose to set out here particular pi‘ovisions in the

Code but shall refer to them as is necessary during the course of this joint advice.

The Obiject of Disciplinary Proceedings

In considering the application of disciplinary action in respect to misconduct or a
breach of discipline, it is helpful to have regard to the object of disciplinary
proceedings within a police servicel'és_expressed in the j_udgnient of the Full

Court of the Federal Court in Hardcastle v. Commissioner of Police (1984) 53
ALR 593 at 597: '

"The object of disciplinary proceedings under the Discipline
Regulations is to protect the public, to maintain proper standards of
conduct by members of the Australian Federal Police and to protect
the reputation of that body. The object of disciplinary proceedings is
‘not to punish (see Harv La iety of New South Wal
(1975) 49 ALJR 362 per Barwick CJ at 364; 7 ALR 227) or to exact
retribution (see Ex Parte Attorney-General (Cth); Re a Barrister and
Solicitor (1972) 20 FLR 234 per Fox, Blackburn and Woodward Jj at |
244)." : _ '
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Proceeding s for Misconduct or Disciplinary E. reach

~ Disciplinary action may be’ instituted by'a' prescribed officer pursﬁant to
subsection 7.4(2) PSAA. A prescribed officer for the purpose of that sﬁbsection is
defined as "an officer authorised by the regulations to -takel disciplinary aétibn in
the circumstances of_‘any case in question”. Sections 5 to 8 0f the Regulatiohs |
extend disciplinary powers to vai‘ious levels of officef. Except in the case of the
Commissioner or a Deputy Commissioner, the empowering regulation limits
the disciplinary sanctions.that_ the particula.r level of officer I-najf impose. The

hearing by the prescribed officer will be in the nature of a disciplinary proceeding:

R v. Blizzard, Ex Parte Downs [1993] 1 Qd.R. 151 at 159. An appeal from a decision
is available pursuant to the provision of 5.49 CJ Act. The appeal lies to a

- Misconduct Tribunal constituted under the CJ Act.

Standard of Proof

- The relevant standard of proof in disciplinary proceedings is the civil standard as

enunciated in Briginshaw v. Briginshaw (1938) 60 CLR 336: see Adamson v.
Queensland Law Society Inc [1990] 1 Qd.R. 498.

Time Limitation
No legislative limitation is placed upon the time period within which

disciplinary action may be commenced.

Wilkinson's Position

The disciplinary provision in subsection 7.4(2) PSAA applies to a person who is
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n ".offlicer". That word ‘is defined to me'an- a "police officer” and that expression
is, in turn, defined to mean "a pefson declared _uﬁder subsection 2.2(2) tb be a _.
poiice officer™: s.l..4 PSAA. The PSAA -defines the QPS as consisting of "police
_ officers, police recruits and staff members™ subsection 2.2(1). Ihcluded in the
category of police officer -are "persons holdmg appomtment as a non-

commlsswned police officer": subsectlon 5. 2(2)(d)

| Thé Police Gazette of 5th May 1995 recorded the appointment of Sefge_aﬁt GJ
_ Wilkihsqn to a position in the South East Region. The position was designated
as éurplusz ‘Ex. 53; T.322. This appointm.ent was ob'viously érranged to facilitate.
Wilkinson's secondment to the QPUE. He was seconded tb be‘fuli time
President of the QPUE by ar'fangement. with the Commissioﬁer’. of Police: T.321-
322. The terms of that s'econdmept afe set out in Ex. 51. Those terms Were agreed
~ in October 1994. They provide for the President to continue. to be paid his salary
by -tllle QPS with. reirﬁburse'ment by the QPUE. The terms implicitly recog.nise
that t'he.person will continue to Be a member of the QPS. For example, it is
provided that: "the perioci of secondment shall come to a conclusion by the
person's retirement, resignation or dismissal from the Policé Service". The
terms of the secondment provide that: |
 "The person shall be bound by their oath of office as a police officer

and the person recognises that they are still subject to the discipline

provisions of the Pghgg Service Administration Act and
Regulations."

It is clear from this that Wilkinson continued to hold appointment as a non-
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corhmissionécl police officer in the. QPS during the term of this seﬁcbndment to
~ the QPUE. It follows that by operation of the PSAA, the disciplinary provision in |
subsection 7.4 which applies to officers continued to apply to Wilkinson.. It is
also clear that the provision always applied to the other members of the QPUE

Executive who were serving police officers.

Persons Liable to Disciplinary Action
As we have noted, only officers are liable to disciplinary action under s.7.4. Thus
this section cah' apply to the members of the Q?UE Executive who continue to be
pdlice officers. The word "officer” is not defined in the PSAA S0 as t;O-, include.
former officers. Thus, a person who was, but no longer is, an officer in the QPS is
not liable to disciplinary action under this section. Mr M Bainbridge was a police.
officer at the relevant time but has since resigned from the QPS to become
General Secretary of the QPUE. Even if it be assumed that he had commiited a

| disciplinary breach, he is not now liable to disciplinary.action under the PSAA.

Non-officer Members of the QPUE Executive
Two members Qf the QPUE Executive, Mr M Melling and Mr R Brummell, were

" not police officers at the relevant time. Therefore they were not then, and are

not now, subject to the disciplinary provision in 5.7.4 PSAA.

- Protection of Trade Union Officials_from Discrimination

A submission was advancéd by Counsel on behalf of the QPUE that the

Industrial Relations Act 1990 ("IR Act") and the Anti-Discrimination Act 1991
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("A-D Act") extend statufory protection to trade union officials m respect of their
~ activity. Accordingly, it was submittéd, trade union activity cannot. amount to
mis_gonduct.l We dd.not, with respect, find that submission convincing. In our
| opinion, disciplinary chargés properly d.irécted to condu_ct proscribed by the
PSAA and regulations, namely misconduct or breach of discipline as defined in
the legislation, will not offend against the IR Act or the A-D Act. Thié is 50
because the attribute bf trade union activity will not b.e_an operétivé factor in the
taking of proper disciplinary action in respect of such conduct: See General

Motors Holden's v. Bowling (1976) 51 ALJR 235; Mount Isa Mines Ltd v.

Manufacturing  Workers Union Supreme Court (Qld), 'Shephei'dson ]., 19
February 1996, unreported.

THE QPUE EXECUTIVE MEMBERS
It is convenient at this point to quote the following extract (pp.41-42) set out
under the heading "Misconduct” in the written submissions of Counsel

Assisting;:-

"It is not necessary here to develop at great length the case for
misconduct against members of the Police Union Executive. It is
submitted that they conducted a political campaign well knowing it
to be a political campaign. This was really in breach of Rule 3(n) of
their Union Rules. However it is submitted that this is not the
worst part of the case against them. There is evidence that all.
serving police officers on the Executive, other than MacFarlane,
authorised the submission of the wish list to Cooper. This
authorisation carried with it an effort to obtain a role for the Union,
which of course in practice would be exercised by the executive
memibers, in the selection of Commissioners of the Queensland
Police Service, but even more importantly involved the gratuitous
defamation of six of the most senior officers in the Queensland
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Police Service. The assertion to a member of Parliament that six
Assistant Commissioners had proved unsuccessful in the opinion
of the Union and ought to be made redundant was something that -
‘was completely contrary to the disciplinary spirit of an organisation
such as a police force. Rule 6.5 of the Code of Conduct expressly
deals with political act1V1ty by officers. Itis as follows

6.5

Political activity by officers:

Officers have the same right as any other citizen to freedom
of political views and association. However, any political
activity by officers should be conducted clearly in a private
capacity.

For officers engaged in political gctivity, such as seeking or
holding office or membership of a party or committee, care
should be exercised that a conflict of interest does not arise
with official duties. '

IT IS E:SSENTIAL THAT OFFICERS CLEARLY SEPARATE
ANY OFFICIAL ACTION OR VIEWS FROM THEIR

- POLITICAL ACTION OR VIEWS.

Examples of permissible conduct under this rule are:

. Registering and voting in an election.

. Expressing an opinion as an individual prwate!y and
publicly on political subjects and candidates.

. Displaying political advertising (except in situations
that are connected to the officers’ official duties, i.e.,
such advertising may not be displayed whilst on duty
or. on Queensland Police Service property).

. Signiﬁg a political petition ds a private individual.

It is probably also desirable to note the prov151on dealing with pubhc
comment. This is 7.4 which is as follows:

7.4

74.1

Public comment:

As members of the community, officers have a right to make
public comment and enter into public debate on political and .
social issues. However, there are circumstances where public
comment or debate by officers is not acceptable. These
include circumstances where:
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A public comment made in a private capacity may give
vise to a public perception that it is in some way an
official comment of the. Government or the
Queensland Police Service. o '

An officer is directly involved in advising on or

directing the implementation or administration of

Government policy, and the public comment would
compromise the officer’s ability to do so.

A public comment amounts to improper and undue
criticism of the Queensland Police Service

administration or its policies.

A public comment amounts to an unwarranted -
personal attack on the character or integrity of another.

It is submitted that a prima facie case of misconduct is available
agamSt all the members of the Police Union Executive, with the
exception of MacFarlane, in relation to the submission of the wish -
list containing those offensive matters.”

This aspect of the submissions was not supplemented by any further particulars
during the course of oral submissions. It may be inferred from the references to
the Code of Conduct that the submissions are not confmed to m1sconduct as

defined for the purposes of the PSAA but extend also to paragraph (c) of

'subsection 9(1) of the_Regulations _ contravention of the Code of Conduct.

- We discern in the submissions three separate matters which, it was submitted,

justified disciplinary action under subsection 7.4(2) PSAA. They are:-

(1)

participating in a political campaign knowir_ig it to be political - this

conduct appears to be impugned first as a breach of Rule 3(n) of the
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QPUE Rules and then as a contravention of the Code of Conduct;
(ii)  attempting t.o obtain a role for the QPUE in th:e selection of Police
Commissioners; and |
(iii) the "gratuitous defamation” of the six named Assistant
Corﬁmissioners who, in the wish list, were described as "'viewedlby.
QPUE and its merhbérs as unsuccessful” and wére recommended

for redundancy.

We propose to deal with each of these matters separately.

Participation in a Political Campaign
Rule 3(n)

The Objects of the QPUE are set out in Rule 3 of its Rules registered with the

~ Industrial Registrar. Rule 3(n) is as follows:-

"The Union shall be non-political and no part of its funds shall be .
used for any political purposes. The Union may, however, affiliate
with a political party organisation after approval of such action by
referendum of the Union."

The written submissions on behalf of the QPU_E (pp.47-60) raise a number of

_ interprétational issues concerning Rule 3(n) and argue thét, correctly mterpreted,
- it means that the QPUE shall not be involved in supporting a political party and
shall not use its funds to support a political party. That interpretation, if is said,

will not inhibit the QPUE's ability to engage in legitimate industrial activity, will
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not infringe the constitutional guarantee of free speéch enunciated in
Theophanous V The Herald & Weekly_ Times Limited (1993-94) 182 CLR 104 and
~Stephens v. West Australia Newsp_ apers Limitgd (1993-94) 182 CLR 211, and is
precise. Applying that iﬁterpretation, the QPUE subm.itted that there had been’
no breach of Rule 3(n) because, it ﬁras argued, the QPUE's. actiﬁity was essentiallj}
an industrial, rafher than a political campaign, and did not amount to

supporting any political party.

It is, however, unnecessary for us to resolve these interpretational issues or to
come to a view as to whether Rule 3(n) v;ras breached-'or_ not. This is bec_auée
even if it be assumed .that there was a breach, there are.real difficulties in
- characterising par'tic'.ipation .in..that. breach of itself Ias misconduct as defined in
514 PSAA. The eyiden(:e ﬁ?ould not support a conclusion that émy such breach
was déliberate. If committed, it would not attract aﬁy sanction of a Crimiﬁal or
quaéi—criminal kind. The difficulties to which we refer aré implicitly reéogqised
in the submission bj’ Counsel Assisting (at p.41) that the breach "is not th‘e wbrst k
part' of the .c_ase against” the members of the Exesutive. These submissions dq
not idenﬁfy what qualitative description or desc'ri.p.tions of conduct in any of the
paragraphs in the definition of _"miscon_duct" would accommodate such
“participation. This omission rather illﬂstfates the difficulty with

characterisation.

Code of Conduct

This Code applies to the conduct of officers of the QPS. It does not in any way
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regulate the conduct of the 'QPUE. The diffe.ren.ce, although obvious, is

important m the present circumstances becéuﬁe it Wa.s the QPUE, and not -
iindividual officers or the members of the QPUE Executive collectively, who

engaged in the public advertising campaign. To the extent that the.

ad.vertise.ments- were, or may havé been, public comrﬁent on a political issue, |

thej were the comment of the QPUE and not of individuals. In light of this,

Rule 7.4.1 of the Code of Conduct which is concerned with participation in pﬁblic_
- debate and public comment by police officers on political and social issues, is

irrelevant to present circumstances.

The other provision in the Code of Conduct to which Counsel Assisting referred,
Rule 6.5, relates to political activity by officers. This Rule does not prbséribe
politiéal activity by police officers; it affirms their right to freedom of po}itical
views and association. What the Rule requires is that police offiéers- who engage
in political activity do so in a way which clearly distances theni from the QPS.
The purpose of the Rule is to avoid circumstances frorﬁ which .it might appear

that the QPS is engaging in political activity.

In the context of this Rule, the éonduct of the me.mbers of the Executive that falls
for cqnsiderétion is the approval and submission of the wish list. In our view,
this conduct cannot be described as political acti‘v.ity - it did not involve the
propagation of politicdl views or doctrines, the public endorsélznent of -c')r.
financial support for, candidates .or. political parties, or anything else tha.t' falls

within the or_dinary ‘conception of political activity. The approval and
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submission of th_e ‘wish list. was part of a process of. negot_iatibn with political
interests but, in substancé, the negotiations were about industﬁal matters. From
the Executive's perspeétive, the conduct in question is appropriately
characterised as industrial c;;\ctivity rather 'tilan as political aétivity. But even if N
the conduct could be Cliaracteriéed as political activity, it was clearly carried dut by
the police- officers concerned as members of the QPUE Executi\}e and not as
members of "che. QPS. The conduct is not open to the inte.rpretati'on that it

involved the QPS in political activity.

- The -evidence also indiéateé involvement by 'indi.\.fidual police -officers in the
Mundingburra by-election campaigﬁ, for example, by driving around a truck
with a large advertising hoarding -dn it. This involvement, too, was carried buf
by those poliéé officers clearly in their role as members of the QPUE and-did' not

" give the appearance that the QPS was participating in political activity.

Conclusion
For the reasons we have stated, we do not consider that there is a prima facie case
in support of disciplinary action based on breach of Rule 3(n) or on breach of the

Code of Conduct.

| ‘Selection of Police Commissioner

Objective (27) in the wish list is as follows:-

"The Government shall iake advice from the QPUE When selécting
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the new Commissioner of Police and shall not select an individual
for this position that the Union has genuine reasons for opposing.”

In our jo.int advice dated 6th December 1996 (p.54), we nbted that, viewed
objectively, this Objective does not relate to the preselht Commissioner but to

whomever may succeed him as the next Commissioner. We also drew attention
to the qualifying effect of, and the ambiguous connotations in, the wﬁrd .
".'genuihe". In that context, we canvassed two of the possible meanings of Ithe
second limb of the Objective. One meaning is that the QPUE have. a veto over
the appointment of the nexf Commissioner so 10ng as its reason for opposition
to an individual is one that it.believes- is genuine. Another meani_ng-is._that a
Coalition gbvemment‘act. not to appoint .an individual as Commissioner against
the QPUE's o'pp'osition so long as the reason for opposition, viewed objectively,.
would justify not selééting that indi{riduai on grounds. of unfitness or
unsuitability for the offiée. It follows from our a.dvice (at p.74) that it is not 'ope_n. :
to a tribunal of fact to conclude that in submitting this Objective,.the _membe_rs' of
the QPUE Execuﬁv.e were asking a coalition government to act unlawfully in

respect to the appointment of the next Commissioner of Police.

In our view, it is relevant that in submitting this Objective,' the persoﬁs
concerned were acting in their capacity as members of the QPUE Executive to
.w.hich the management of the Unioﬁ's affairs was entrusted: Rule 10A; The
Executive has the responsibility of pursuing the QPUE's objects. which include

protecting and advancing the interests of members (Rule 3(d)). The probability is
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that in submitting Obijective (27), the members of the E.xe.cutive. considered tﬁat
they were acting to advance the interests of members of the QPUE by ensuring
that the views of their representative body were heard and acted upon in the

appointment of the next Police Commissioner.

Given this and. given the features of Objecti{fe (27) to whiéh we have referred, we
have difficulty in identifying how it might be s_aid that the submission of the
Objective amounts to misconduct within fhe statutory definition. We note that
the submissions of Counsel Assisting are not specific on this issue. Paragraphs
.(a) and (b) in the definition appear to be inapplicable. It stretches the imaginatidn
10 suggest that the conduct of these individuals, acting as they were as merﬁbers
of the QPUE Executive, fell below- the étandérd of conduct reasonably expected by

the community of a police officer.

Conclusion
In our view, the evidence does not indicate a prima facie case in support of

disciplinary action based on the submission of Objective (27).

Criticism of the Six Assistant Commissioners

Objective (21) in the wish list is as follows:-

"The following Assistant Commissinoers are viewed by the Union
and its members as unsuccessful and it is strongly recommended
that they become redundant :

~Allan Honor; Andrew Kidcaff; Ron McGibbon; John Banham;
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Graham Williams; Errol Walker;

A/C Mercer has only recently been appointed and is yet untested.”

On a fair reading of them, the submissions by Counsel Assisting are not
grounded in some doctrine that in no circumsténce may a membér of th_e QPS
make a'criticism of a commissioned officer to any person, including a member of
.State Parliament. The proposition which the submission realll'y advances, is that
that may not be done wh.ere the criticism is unfair or is eicessivé in light of the
true facts. In our opinioh, this proposition is soundly based. It finds support in
the following examples given in Rule 7.4.1 in the Code of Conduct of

circumstances where public comment or debate by officers is not acceptable:-

* A public comment amounts to improper and undue criticism
of the Queensland Police Service administration or its
policies.

* A public comment amounts to an unwarranted personal
" attack on the character or integrity of another."

If this proposition is correct, as we think it is, then there is no reason atﬂ all why it
should not apply to .m.embers of the QPUE Executive who are serving police
officéré in the course of attending to the Union's affairs. We see no scope for

argument that when acting in that capacity, executive members may unfairly or -
excessively criticise other members of the QPS including commissioned officers.
Criticism of that kind could, in our view, be held to be impropéf conduct -

~ (paragraph (a)} or as not meeting the standard of conduct 'the community
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reasonably expects of a police officer (paragraph (c)). Wh.ere_ criticisms of.that
kind are made by way of public cl.om'ment, they could also be held to be in breach

of Rule 7.4.1 in thé Code of Conduct.

The Inqui_ry was concerned to elicit what reasons the Executive had for labelling
the six Assistant Commissioners as unsuccessful and to test whether the reasons
alleged withstood scrutiny, and whether they could justify the label of

unsuccessful and a recommendation for redundancy.

The evidence before the Inquiry lends to the inferences that in the number of
instances the criticism was unfair or excessive and that, as a consequence, the
label of unsuccessful and the recommendation for redundan_cy' were unfair. The

following are instances which appear to us to fall into this category.

Honor

1. .- The allegatioh that he was responsib.le for problems regarding an incident
~at the Roékhampton W_atchhouse which occurfed on 7th Aug-ust 1995 (T.285, 291,
505,; 578) - contrast Honor's response, Ex. 376, which rather ihdicates that the
' allegation was not reésonably based. The allegatioﬁ was not put to Honor by the

QPUE Executive for the purpose of seeking his 'requhse to it.

2. The allegation that he was responsible for insufficient relief at small police
'_ stations in his Region and staffing problems experienced at Gladstone (T.505-6,

578). Honor's response indicates that he had taken the steps available to him to
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address the situation within the constraints of the staffing model and budgets.

3. - The allegation that he had issued a diréctive'regarding “on call” allowance
in the Central Region (T.285-6, 988, 1037-8). Honor's response and a concession
made by the witness Ballin at T.1037-8 reveal this allegation to be quite

unfourided.

Kidcaff

4, The allegation of inaction on the part of Kidcaff regarding ovetcrowding
and conditions at the Southport and Beenleigh Watchhouses in -the South.
Eastern Region during his pe_riod. aé Chief Superintendent (T.‘1252, 1432-6).
Kidcaff's response, .Ex. 377, detailé a number of instances when he todk action
directed at alleviating situations that were occurring at those watchhouses. The
QPUE had not put this allegation to Kidcaff. His version was not sought. The

crit'icism_ appears not to be facfually based.

McGibbon

3. The allegation that he caused copies of CJC statements from(tWo police
officers to be given to the Iégal r’ei:resentatives defending two persons charged.
with street offences in the ‘Magistrates Court, those persoﬁs having pfeviously
‘complained to the CJC about the conduct of the police 6fficers (T.295-6, 576-7,
1111-5). McGibbon's response, Ex. 378, indiéates that He actecl_ lawfullyl and in
accérdance_ w.ith.writt.en advice from the Acting Director of the CJC Misconduct

Division dated 8th September 1995 that the CJC had no objection to that course. .



21

The advice stated in part:-

"This in the Commission's view would be consistent with a
prosecutor's responsibility in the event that the prosecutor becomes . -

~aware of a conflicting statement made by a witness proposed to be
called for the prosecution in a proceeding.”

6. The allegation that he mismanaged staff levels in the Southern Region,
particula'rly at Lowood -in the Ipswich area (T.1091). McGibbon's response
indicates that in all.ocating personnel within the area, he adhered to the

procedures laid down in the staffing model.

7. The allelgation that he directéd Detective I_.nspector Pugh not to giVe_
-eviden?:e at the trial of a womaﬁ wﬁo hacl made a corr;plaint' to .the CJC against
_ the pc.>lice. officers who arrested her (T.1137-8). It appears from McGibbdh's
response that the direction given was not to breach the confidentiality pfovisions
of the C] Act Ey giving evidence of the outcome of the CJC invéstigatibn. This

direction was proper and lawful.

Banham

8. The allegation that he waé overly strict on discipline bgcause he refused to
allow a police officer to. be promoted when a discipline sanction against thét
officer'h_ad only three days left to run (T.299). Eénham-‘s response, Ex. 374,
acknbwledges that this was a reasén for his action but explains that other reasons

caused him to refuse to allow the promotion.
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9. The further allegatioﬁ of disciplinary strictness in rescinding permission
for a police officer to be involv.ed in a private business (T.300). It aﬁpears that
this criticism was made.in the absé_:nce of knowledge of that officer's undertaking
to restrict his business to civil matters only to avoid the possibility of a conflict of

interest. In light of this, Bahham's objection was quite reasonable.

10.  The allegations against Banham resulting from advice from Simpson:
- .- that he had prevénted two police officers frbm undertaking a Scene

of Crimes course (T.389, 507);

. that he disregarded procedures in relaﬁon toa trahsfer-of a sergeant
from the Wafer_Police to the Communications Centre (T.390);

. that he acted stupidly. in circulating a memorandum to staff
concerning dréss standards (T.390);

* - that he took disciplinary action against. a police officer for taking less

| than the .ten hou.rs break between shifts as stipulated for in the

Enterprise Bargaining Agreement (T.478-81).

When the responses to these allegations (Ex. 374) are considered, it can be seen
that these criticisms are largely based on incorrect Jinformation or errors of fact
which could have been discerned if they had been put to Banham by the QPUE

and he had been given an opportunity to respond to them.
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Williams

il_. 'Although ailegations’ against Williams were made of not properly
investigatirig a report ._which' had named Hoéken "as'being. associated.with N
criminals” (T.758) and of being biased and manipulating_brémotion panels
(T.SOi, 507, 758, 893-4) in view of the response from Williams, these allegations
appea.r to have no factual basis. A strong motivatio‘n for the in_clw;lsion of
Williams' na.u.‘ne. on the wish list _was the personal antipathy harboured by.

Wilkinson and Hocken for him (T.1457).

Walker

12. The ailegation that he spent disprd_portionately on fit out at the Regional
Headquarters ca{using the closure of police stations (Ex. 89, T.574-6, 809-2). It
_ appears from Walkér‘s responge, Ex. 379, that these expenses were not debited to
the regional budget and the allegation that closure of police stations resulted is

unfounded.

Coﬁclusion

In our view; there is a prima facie case to support disciplinary action agail‘ist the
‘members of the QPUE Executive who i&ére serving police offic;ers'. (with the
exception of MacFar_latie) in unfairly and excessively criticising the named
Assistant Commissioners by describing them as unsuccessful and requésting
their redundancy. Itis open to a tribunal of .f-eict to conclude that. this conduct \.fvas

improper. and/or fell below the standard of conduct reasonably expected by the

community of a police officer (misconduct). It méy also be fairly argued that in
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submitting the wish list to a member of Parliament who. was then Shadow Police
Minister, with the intention that it be shown to the Leader of the Opposition, at -
~ least, the criticism was publicly made. Accepting that afgument, a tribunal of .fZ;lCt
could find that this conduct was also improper and undue criticism of the QPS
administr_ation and/or an unwarranted personal attack on the character or

integrity of the Assistant Commissioners (disciplinary. breach).

Misleading the Inquiry - Hocken
Counsel Assisting submitted that a finding wés open that ﬁocken attempted to
mislead the Inqﬁiry and therefore was guilty of misconduct pursuant to the |
PSAA. The submission identifies two aspects of Hocken's evidence before the
Inquiry which are said to be delibera'tely misleading. First, Hocken's denial that
he told Heery, or indeed knew until late in the piece, that the Green candidate,
Bradshaw, was going to take an anti-ALP stance. Second, Hocken's denial that he
- had prior knowledge of the purpose of a cc;nfererice call between Heery and
Suter. The motivation in both instances i.s said to be a desire by Hocken té
miﬁimise in his testimony the e*tent of his involvement with the campaigns of
Bradshaw and the Concerned Citizens of .Mundingbﬁrra and thus with Heery

and Suter.

An attempt to deliberately mislead an inquiry properly constituted under the (J
Act is, in our view, capable of cbnstituting misconduct, in that it is behaviour
capable of falling below the standard of conduct reasonably expected of a police

officer by the community. To amount to misconduct, the testimony must not .
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only be false but be deliberately or intentionally so and must constitute- a
falsehood of some momeﬁt. A deliberate lie as to a trivial matter of no relevance
to the Inquiry or to an)} wrongdoing of the witnéss may be too insubstantial to
bons’ritute miscqﬁd_uct. On the other hand,.a' lie about a matter not materiél to
any potential determination by the Inquiry," may fall short of the standard of
conduct exp.ec'ted of police officers if it is told for én improfer purpose.
Behaviour falling short of a criminél offence sﬁch as perjury nriay‘ ﬁeveftheless.
amount .to' misconduct. It would be sufficient if the witness were motivated to
lie by a mistaken belief that the truth, if revealed, would influence the findings..

of the Inquiry.

In the present case,_.Hocken ‘was questioned before the Inquiry about his
involvement with persons ehgaged in anti-Government political campaigns in
the Mundingburra election. The nature and extent of the_QPUEI camp.aign,.
especially whether it was anti-ALP in nat'ure, was clearlf a matter of intérest to
Counsel Assisting. _A.tribunal of fact would be entitled to conclude th'allt Hocken
believed acknowledgment by him of any deliberate involvement on'his part ih
~ the coalition or Green campaigﬁs might reflect negatively upo.n the QPUE in the

| findings of the Inquiry.

In our view, to deliberately mislead a properly constituted Inquiry by testimony
directed to minimising such involvement may constitute conduct failing below

 the standard required of a police officer.
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Hocken denied knowing until close to Ieolling day that Bradshew waes going to
take an anti-ALP stance (T.785-6). Hocken's testimony places his first knowledge
of this after Bradshaw's arrival in Townsville on 18 January 1996 (T.786).' He

denied knowing that Bradshaw would be directing preferences away from the

ALP (T.790; T.879, T.898-899, T.938).

Hocken's evidence on this topic conflicts. with that of Heery who said that
Hocken told him that Bradshaw's intention was te take an. anti-ALP stance
(T.3701). .Suter was less certain. While he claimed to have told Hocken "the full
~ story", he went no further than to say it was ppssible that he explained that one
reason for Bradshaw's running ae a c.andidate was to stop preferences going to
the ALP (T.2852-3). Nevertheless, on 5 January, at the time of the conference call
between Heery and Suter, Hocken knew that Heery was actively involved in
National Party politics (T.872). He knew that Heery and Suter were disc’uséing
the running of an independent Green candidate (T.791). Hocken's knowledge of
the discussions between Heery and Suter. is incoﬁsistent with his denial of
knowled'ge. that Bradshaw was anti-ALP. Furthermore, these conflicts may be
viewed in the light. of an afguably implausible account by Hocken as to how he

came to be involved in the conference call.

Conclusion
A properly instructed tribunal of fact would be entitled to conclude that Hocken
lied in denying early knowledge that Bradshaw was going to take an anti-ALP

position for the purpose of misleadirig the Inquiry. Such behaviour is capable of
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constituting misconduct. Accordingly, we find that a prima facie case of

misconduct is made out against Hocken.

We advise that a .repor-t pursuant to subse_zctioh 33(2)(g) CJ Act be made to the
Commissioner of Police by the Chairman df the CJC 6n the basis tﬁa-t available
evidence establishes a prima facie case to support 'discipllinary action in thé

instances detailed above, namely:-

(a)  against Ballin, Barnes, Hall, Hocken, Lewis, Sycz, Taylor and Wilkinson in
respect of describing the Assistant Commissioners as unsuccessful and in
recommending their redundancy; and

(b)  against Hocken for miéleadiﬁg the Inquiry.

DISCRETION TO TAKE DIS(.ZIP[‘.IINA RY ACTION
It is appropriate to observe that upon receipt of the report, the Commissioner of
Police or ;he prescribed officer to whom the Commissioner refers the Ireport will
have a discretion to exercise in determining whether or not disciplinary action
should be taken. In exerci_siﬂg that .discretion, relevant factors to be taken .into

éccouht will include the following;..

(a)  the seriousness of the alleged behaviour taking into account its actual or
potential consequences;

(b)  the existence of any mitigating or aggravating circumstances;
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(© whether similar conduct has or has nlot been the subject of disc_iplinary_
action in the past; and
(d) - whether it is necessary to deter such behaviour in order to maintain

- proper standards of conduct by police officers.

The Commissioner of Police or the responsible prescribed officer must exercise
an independent discretion in determining whether or not disc'iplinary action

should be taken.
We advise accordingly.
With Compliments,

Lo

R.W. GOTTERSON QC

Chambers

18 December 1996
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THE SHOOTERS’ INQUIRY

On various dates in early April 1996 newspaper articles appeared in which allegations were made
suggesting a “deal” had been struck, prior to the State election in July 1995, between the Australian
Labor Party {ALP) and the Sporting Shooters’ Association of Australia. In particular, it was alleged that
“the then Premier, the Honourable Wayne Goss MLA, and the State Secretary of the ALP, Michael
Kaiser, had made a “deal”, with the Sporting Shooters’ Association of Australia which might have been
in breach of the “bribery” provisions of the Electoral Act 1992. 1t was alleged that the “deal” involved
an agreement or arrangement between the ALP and the Sporting Shooters’ Association of Australia,
whereby the Sporting Shooters’ Association of Australia had abandoned a planned anti-ALP advertising
" campaign afier it had received a letter from Goss which had given a written commitment to the Sporting
Shooters’ Association of Australia that his Government, if re—elected, would not introduce stricter
~ firearm controls. The articles also suggested that the ALP had paid for and had used the advertising
space which had been abandoned by the Sporting Shooters’ Association of Australia. Reference was
made to the advertising space having been worth in excess of $22,000.00.

On 15 April 1996, after having considered the media reports, the CJC determined to conduct prelin’iinary
enquiries to ascertain whether the matter enlivened its jurisdiction to investigate alleged or suspected
official misconduct. Thereafter, the CJC conducted a number of preliminary inquiries in relation to the
matter. o '

On 16 May 1996, after consideration of the information obtained in the course of its preliminary
enquiries, the Commission resolved fo conduct an investigation into the matter. It resolved to investigate
the circumstances surrounding any agreement between the ALP and the Sporting Shooters’ Association
of Australia of the kind alleged in the media reports with a view to investigating whether any person had
engaged in official misconduct. :

The Commission also resolved that as part of the investigation there should be made such
" recommendations as were appropriate in light of the Commission’s responsibilities under section 23 of
the Criminal Justice Act 1989 (the Act) and otherwise havmg regard to the statutory duty of the
Commission 1mposed by section 93 of the Act :

The Commission considered that, in all the c1rcumsténces, it was desirable that an independent qualified
person be appointed to carry out the further investigation and resolved to engage Mr Carruther’s services
pursuant to sections 25(2)(d) and 66 of the Act.

A copy of the resolution is included hereafter.

On 6 June 1996 a further resolution was passed by the Commission. The resolution reflected the fact that
the Sporting Shooters’ Association of Australia had been used as a compendious term to describe the
Sporting Shooters’ Association of Australia Inc. (the National body) and/or the Sporting Shooters’
Association of Australia (Qld) Inc. (the State branch). It was thought appropriate to specnfy precisely
the two Associations which may have been involved. :

A copy of this resolution is also included hereafter.

The investigation which Mr Carruthers conducted was an investigation by the Official Misconduct
Division of the Commission. Under section 33 of the Act, the Director of the OMD is required to report
to the Chairperson on the results of such investigation, with a view to the Chairperson taking such action
as he considers desirable. The Chairperson may then approve a report to one or more of the following:
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(a) the Dlrector of Public Prosecutions, with a view to such prosecutlon proceedings as the Director.

conSIders warranted,

) the executive director of the Commission with a vnew toa Mlsconduct Trlbunal exercising
Jjurisdiction in respect of the matter; and -

) the appropriate principal officer in a unit of public administration, with a view to diséiplinary
action being taken in respect of the matter. -

In the pfesent case, a report would be referred under (a) where the available evidence showed a prima
facie case to support a criminal charge. A report would be referred under (b) where the available
evidence showed a prima facie case to support a disciplinary charge of official misconduct.

The hearings commenced on 5 August 1996 and concluded on 3 September 1996. The inquiry took
evidence over 11 days. Twenty witnesses were called and 92 exhibits were tendered.

On 29 October 1996, Mr Carruthers announced his intention to resign without completing and presenting
his report. Subsequently he tendered his resignation to the Chairperson of the Commission.



CERTIFICATE UNDER S_EC_'i‘ION 143 OF THE
- CRIMINAL JUSTICE ACT 1989 EVIDENCING A
RESOLUTION BY THE CRIMINAL JUSTICE COMMISSION
TO CONDUCT AN INVESTIGATION AND APPOINT

AN INDEPENDENT PERSON

WHEREAS:

I.

It was alleged in the media on various dates in April 1996 that the Australian Labor
Party (ALP) and in particular the then Premier The Honourable Wayne GOSS ML A
and the State Secretary, Michael KAISER, had made a ‘deal’ with the Sporting
Shooters Association of Australia (SSAA) which might be in breach of the “bribery”
provisions of The Electora! Act 1992,

It was further alleged that the “deal” 1nvol\f¢d an agreement or arrangement bet_ween
the ALP and the SSAA, whereby the SSAA abandoned a planned anti-ALP advertising -

_campaign after the SSAA received a letter from the then Premier which gave a written
commitment to the SSAA that his government if re-elected would not introduce stricter . -

firearm controls. It was also alleged that the ALP paid for and used the advertising
space abandoned by the SSAA to a value in excess of $22,000.

On 15 April 1996, upon consideration of the media reports, the ‘Commission
determined to conduct preliminary enquiries to ascertain whether the matter enlivened
its jurisdiction to investigate alleged or suspected official misconduct.

The Commission has conducted preliminary inquiries and is satisfied that its
jurisdiction is enlivened to investigate further.

‘The Commission is of the view that, in all the mrcumstances it is desnrable that an
mdependent qualified person be appointed to carry out those further 1nvest10at10ns

AND WHEREAS:

It is a function of the Official Misconduct Division of the Commission pursuant to the

~ provisions of 5:29(3)(d) of the Criminal Justice Act 1989 (the Act) to investigate alleged or

suspected official misconduct that comes to its notice from any source.

W

- THE COMMISSION RESOLVED on 16 May 1996:

To conduct an investigation into the circumstances surrounding any agreement between

~ the ALP and the SSAA of the kind alleged in the media reports referred to above with

a view to investigating whether any person has engaged in official misconduct. -



-
2) As part of the investigation referred to in paragraph (1) hereof, to consider generally
such circumstances, and to make such recommendations as may seem appropriate in

light of the Commission’s reSponsibilities‘under s.23 of the Act and otherwise having
regard to the statutory duty of the Commission imposed by 5.93 of the Act.

“(3) To engage the services of an independent qualified person pursuant to sections 25(2)(d)
and 66 of the Act, that person being The Honourable Kenneth John Carruthers QC, to
conduct the investigation, to hold such public or private hearings as may be appropriate
and to report thereon to the Commission, to enable the Commission, the
Commissioners and the officers of the Commission to discharge the functions and
responsibilities imposed upon them by the Act. .

DATED at BRISBANE this {7th day of May 1996.

!
FJ CLAIR ~
Chairperson




" CERTIFICATE UNDER SECTION 143 OF THE
'CRIMINAL JUSTICE ACT 1989 EVIDENCING A
RESOLUTION BY THE CRIMINAL JUSTICE COMMISSION
" 'TO CONDUCT AN INVESTIGATION AND APPOINT
AN INDEPENDENT PERSON |

WHEREAS:

1.

It was alleged in the media on various dates in April 1996 that the Australian Labor

Party (ALP) and in particular the then Premier The Honourable Wayne GOSS MLA
and the State Secretary, Michael KAISER, had made a ‘deal’ with the “Sporting
Shooters Association of Australia” (SSAA) which nughtbe in breach of the “brlbery
provisions of The Electoral Act 1992.

Tt was further alleged that the “deal” involved an agreement or arrangement between

the ALP and the SSAA, whereby the SSAA abandoned a planned anti-ALP advertising
campaign after the SSAA received a letter from the then Premier which gave a written
commitment to the SSAA that his government if re-elected would not introduce stricter
firearm controls. It was also alleged that the ALP paid for and used the advertlsmg

_ space abandoned by the SSAA to a value in excess of $22,000.

On 15 April 1996 upon consideration of the media reports, the Comm1ssnon :

~ determined to conduct preliminary enquiries to ascertain whether the matter enlivened

its jurisdiction to investigate alleged or suspected official misconduct.

The Commission has conducted preliminary inquiries and is satisfied that its
jurisdiction is enlivened to investigate further. o

The Commission is of the view that, in all the c1rcumstances it is desirable that an

' 1ndependent quahﬁed person be appomted to carry out those further mvesugattons

AND WHEREAS:

It is a function of the Official Misconduct Division of the Commission pursuant to the
provisions of 5.29(3)(d) of the Criminal Justice Act 1989 (the Act) to investigate alleged or -
suspected official misconduct that comes to its notice from any source.

THE COMMISSION RESOLVED on 16 May 1996:

(1

To conduct an investigation into the circumstances surrounding any agreement between
the ALP and the Sporting Shooters Association of Australia (Inc) and the Sporting

~ Shooters Association of Australia (QId) Inc. or either of them of the kind alleged in the -

media reports, referred to above, with a view to investigating whether any person has
engaged in official misconduct. o



(2)  As part of the investigation referred to in paragraph (1) hereof, to consider generally
such circumstances, and to make such recommendations as may seem appropriate in
light of the Commission’s responsibilities under s.23 of the Act and otherwise having
regard to the statutory duty of the Commission imposed by 5.93 of the Act.

(3)  To engage the services of an independent qualified person pursuant to sections 25(2)(d)
and 66 of the Act, that person being The Honourable Kenneth John Carruthers QC, to
conduct the investigation, to hold such public or private hearings as may be appropriate
and to report thereon to the Commission, to enable the Commission, the
Commissioners and the officers of the Commission to discharge the functions and
responsibilities imposed upon them by the Act.

DATED at BRISBANE this ST Gayof  (Sews - 199.

7/

F Ly
Chairperson




. WG Strange
~ Official Solicitor
Criminal Justice Commission
PO Box 137
BRISBANE ALBERT ST QLD 4002

JOINT MEMORANDUM OF ADVICE

Shooters' Inquiry

The Criminal Justice Commission ("CJC") ﬁas conduc'ted.' an inéuirjr_ into an
arrangement allegedly entered into between Mr W Goss MLA (T'Goss"), ..th_'en
Premier olf'QL_leensland and/or Mr M Kaiser ("Kaiser"), State Secretarir of thé :
Australian Labor Party ("ALP") on the one side, and the Sporting Shooters’
Association of Australia Inc ("SSAA_") and/or the Sporting Shooters’ Association
of Australia (Qld) Inc ("SSAA-:(Qld)") on the other side, shortly prior to the
Queensland State election held in ]uly 1995. At that time, Mr E-Dré_me ("Drane"} |
was National President of SSAA, .Mr R Creén ("Green") was President of SSAA
_ . e _ _
(Qld) and Vice President of SSAA, and Mr T Rafter ("Rafterf') was Treasurer of
._ b;;)th SSAA and.SSA.A (Qld). The relevant events preceding, attending and -
following_ the making of the alleged arrangeﬁ_ent were canvassed iﬁ great detail
in puBlic hearings before Mr Carruthers QC who had been engaged by the CJC .
pursuant.t_(_) 5.66 of the Criminai [ustice Act 1989 ("CI Act") to investigate these

" matters.



We have been briefed with copies of:-

@y

(b)
(_C)

the transcript of the pu'blic hearings .inclliding both the evidence of
witnesses and suEm_isSio'ns;

all of the exhibits tendered during the course of the public hearing; and

all written suBmissions' made on behalf of parties ré?resentéd at the public.

hearings.

We are briefed to advise whether reports should be made with the authority of

~ the Chairperson of the CJC:-

(a)

{b)

(¢}

to the Director of Publié Prosecutions with a view to shch*proéecution
proceedings as the Director _considers warranted (subsectior 33(2)(a) C].
Act); |

to the Executive Director of the CJC W_ith. a view to a r'niscouduct tribunal

exercising jurisdictit)h in respéct of the matter (subsection 33(2)(b) CJ Act};

‘Or.

to the appropriate principal officer in a unit of public administration, with
a view to disciplinary action being taken in respect of the matter

(submection 33(2¥g} T ActP

We are instructed that a report Would be made under subsection 33(2){a) where

the available evidence shows a prima facie case to support a criminal charge

against a person or persons; that a report would be made under subsection

33;(2)(b_) where the available evidence shows a prima facie case to support a

| disciplinary éharge of official misconduct against a person or persons; and that a
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report would be made under 'subsecti_oh 33(2){(g) where.tlﬂe' a{railable evidence
shows a prima facie case to s_ﬁpport dieciplin.ary action being taken against a
person or pefsoﬁs. In this context,‘the famiiiar test of availabilify of sufficient
ev1dence upon whxch a properly instructed tribunal of fact could reasonably
conclude that a criminal offence has been committed is to be adopted: compare
Greiner v Ingependent Commission Against Corruption (1992) 28 NSWLR 125,
136. Thus the questions .for advice resolve_'therriselves into whether the
ava.ilable evidence shows a prime facie case to s_ui::port a criminal charge, a
disciplinary charge of official misconduct, or dis‘ciplinar.y_ection egaiﬁsi. any
person or persons. |

The scope of our brief differs markedly from the task fo; which Mr Car_ruthers
QC was engaged. .We are briefed to advise_soleiy .in relation to the three
abovementione;i_ matters. We have not been requesfed to commernt otherwise
upon the prdpi‘ietjr of any person's behaviour or the sufficier{cy of the 1egielative '
prov1s1ons in Queensland concemmg election conduct Unlike Mr Carruthers
QC, we have no mvestlgatwe role. Moreover we have the beneflt of bemg asked

to advise on the basis of evidence already available from the public hearings.

Officia! r‘tisro,.du.:*t in Aofined in subsectinns 31 { ) and 32(1) C) Act It e C‘e”

from ihe definition that official misconduct may be committed by:-

(a) a person who is the holder of an appointment in a unit -of public
administration; er'

(b) by a person who does not hold such an appointment.

-
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In the case of catégory (a), the conduct will not be official misconduct unless it -
satisfies the test that it constitutes or could constitute either a criminal offence or
a discip}inary breach that provides reasonable grounds for t:erminatioh of the
person.'s services in the unit of public administration (subsection 32(1)(d)). For
category (bj, the test is limited to: constitutes or could constitute a criminati

offence (subsection 32(1)(e)).

The Legislative Assembly is a unit of public administration and an eiected
member of that House holds an appointrﬁent in a unit of public administration
(883, 4 CJ Act). A member of the Legislative Assembly does not render services

in the Elouse which may be terminated. Section 7 of the Legislative Assembly

Act 1867 provides for circumstances in which a member's seat shall become
vacant. One of them is conviction of a crime. Upon a vacancy, the former
member may no lohger serve in the House, but this is by virfue of the operation
of this statute rather than by a termination of services. It follows that a member
of t_h_e'Législative Assembly may commit official misconduct only when the
conduct in questio.n constitutes or could constitute a criminal offence - the first

limb in subsection 32(1)}(d).

Al the relevant Hme. Coce vfas ndt only 2 member of the L_egisl,ati'.-’c,__Asséfnbly
but also a member of Executive Councilﬁ It was unnecessary for us to advise with
respect to the position of a mémber of Executive Council‘.in our joint advice
dated 6th December 1996 because no person whose cond_uct' required
consideration was a member of Executive Council at the time, although two of

those persons were members of the Legislative Assembly.
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- The Executive Coﬁncil is also a unit of public admini_stratioh (5.3 C] Act). A .
person. appointed to Executive Cotmcii, as a person who holds office as Premier
" of Queensland is, also holds an appointment in a unit of pu_blic administration
by virtue ‘of this 'apf;ointment (s.4 C] .Act). Executive Council was cre.ate'd by
ImperiaI Letters Pétent_ constituting the Colony of Queensland dated 6th June
1859 "to advise and assist" the Govérnér, and was continued by Imperial Letters
Patent consﬁtuting the Office of Governo_r of the'State.of Queeﬁsland dated 10th
June 1925. Those who are appointed mémbers of Eﬁecutive Council are

appointed "during our plea’sur'e" (Letteré Patent 1859, clause 3).

The expression "during our pleasure” connotes the reserve power exercisable by
the Governor as the Sovereign's representative, to dismiss members of

Executive Cquncil. I.n Greiner, supra, the Court df Ap'peal of New South Wales

was réquired to consider whether subsection 9(1){(c} of the Independent
‘Commission Against Cerup. tion Act 1988 (NSW) could'apply'to' conduct of
Ministers ‘of the Crown who, in New Soutﬁ Wales, élso hold \office at the -
Governor's pleasure. That provision applies to conduct which could constitute
or involve "'reasonablé grounds for dismiséing, dispensing with the servic.es' of
or otherwise..terminating. thé services of a public official”. All m.er.nbers. of the
Ceurt agreed {pp 142B-C, 160G - 170A, 192G) that the provision_was capahle of
applying to the conduct of.Mini'sters although their opinions varied in
interpreting ' the Scope of the iarovision’ and as to the correctness of the

application of the provision by the ICAC Commissioner.

The second limb in subsection 32(1)(d) CJ Act is in similar, but not precisely th_e'

same, terms as subsection 9(1)(c). The similarities are in the use of the terms



6
"reasonable grounds” for ”terminaﬁng-(termination of). s.ervices". in our view,
the provisions are sufficiently sirhilar'for us to adopt the reasoning of thg Court
of Appeal and to conclude that tﬁe second limb of subsection 3\2(1)(;1) is capable of
applying to the coﬁduct of members. of Executive Council. The implication of
‘this interpl\‘etation. for present purposés is that the second limB is capable of

applying to conduct on the part of Goss.

The members of the Court of Appeal were divided as to the result in the case. By
majority (Gleeson CJ, Priestley JA), the appeal was allowed. The majority 'ju_dge's
did not have identical opinions as to the scope of subsection 9(1)(c). Gleeson CJ

said at p.146:-

"For my part I have the gravest difficulty in unde rstanding how
‘conduct that has not been found to be unlawful, that was believed
to be in all respects lawful, and that would not be seen by.a notional
jury as being contrary to known and recognised standards of .
honesty and integrity, could reasonably be regarded by a Governor
or an Executive Council as grounds for dlbmlSSal of a Premier or a
‘Minister.”

Priestley JA (at p.192) took a much narrower view of the power. He limited its

scope to conduct which would fall within paragr'aph (a) of the subsection - the

gt dey Ak ;
sriming! offence limb,

It is un_'nece_ssary" fo.r us to resolve ..the difficulties in interpreting the scope of the
second limb. It is sufficient to recognise in these divergent vieWs the range of
tests that'might be éppliéd in determining whether the second limb was satisfied
in any given case. As we explain', p_o_at, the evidence in respect of Goss would fail |

to satisfy any of these tests.



Counsel Assisting submitted (written submissions pp.10-13) that the evidence

indicated the following in respect of four persons:

Goss - o a prima facie case of breach of s.155
Green and Rafter - a prima facie case of breach of 5.155

Kaiser - a prima facie case of breach of 5.155.

The written submissions also left open the possibility that if an individual had
breached s.155, then that could constitute official misconduct by that individual.

- As to this, Counsel Assisting submitted (written submissions p.4) the following:-

"Translating this to the principal persons in this inquiry, Mr Goss or -
Mr Braddy could be guilty of official misconduct only if they were -
guilty of a criminal offence; Section 155 of the Electoral Act would

seem to be the only possible offence. Messrs Drane, Green or Rafter
could be guilty of official misconduct only if guilty of conduct which
adversely affected the conduct of Messrs Goss or Braddy, as earlier
discussed, and also guilty of a criminal offence; that is,
contravention of Section 155 of the Electoral Act 1992."

We infer from this paragraph and from ouf perusal ;)f_. the transcript and the
cxhibits that separate consideration may not have boen siver o Closn an 2
~ member of Executive Council. When that offic_e is takeﬁ into account, the true .
position._i)s that Goss could be guilty o_f of_ficia.l misconduct by conduct which .falls_'
within either the first liﬁb- or the second limb in subsection 32(1)(d). We ‘note

that no submission was made by Counsel ASsisting- in support of disciplinary

action being taken against any person.
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In the written submissions and in the .course of oral submissions at the public
hearings, the only criminal offence provisions that were addressed as possibly
having been breached were subsections 155(1) and (2) of the Electoral Act 1992
("EA"). In the material that we have seen, there is no indication that any other

criminal offence provisions warrant consideratiori.

I-Ia{zing reviewed the m_aterial Br’iefed, we consider that Coﬁnsel Assisfin_g was
correct not to name any other person in submissions as pos’si'bly having
committed a criminal offence or official misconduct. Particularly, we agree in
the submission that no case of either kind is disciesed in reSpect of Mr P'Bradd'y,
then Police eruster, or Mr T Drane, President of SSAA. We also consider that
the material brlefed does not disclose any condu;t on the part of any person in
respect_of which elisciplinary_actiOn as referred to in subsection 33(2)(g) is

warranted.

In light of the three immediately preceding paragraphs, the brincipal question for
opinion is whether there is evidence of a prima facie case of breach of 5.155 EA by
~ Goss, Green, Rafter or Kaiser. If there is such evidence in the case of any one of
these individuals, then the conduct in questlon might, but not necessarxly— must,
slan conntitute official mi "Condurt by that person. By ccntr::sfl__. i€ the e‘.;id_ezi::e
does riot disclose a prima facie case of breach of s.155, then for each of Green,
Rafter and Kaiser, there will be no evidence of a prima facie case of o.fficial

‘misconduct.

TIME LIMITATION AND JURISDICTIONAL ISSUES

A breach of s.155 EA may only be prosecuted summarily under the Justices Act
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1886 ("JA"). This is so because the EA does not expressly or by implication
provide that the offences created under that section are indictable offenées.
Section 44 of the Acts Interpretation Act 1954 states that where an offence has not
- been made an indictable offence by ;—in express Or implied provision, then

prosecution must be by way of a summary proceeding under the JA.

.Th(:e EA is .silent on the matter of the time limit for the making of .a compiaint.
Iﬁ the absence of such a provision, £.52 JA requires a co’fnplaint‘ to be made
"within oné.year from the time when the Friatter of complaint arose”. Since all
conduct in question o-':curred no later than July 1995; it is now too late to
prosecute any person for an offence against s.].55..

The time limitation for prosecution does not ol;erate in respect of qffi'éial

misconduct. Subsection 32(2) CJ Act stales as follows:-

"It is irrelevant that proceedmgs or action in respect of an offence to-
which the conduct is relevant can no 10nger be brought or -
continued or that action for termination of services on account of

the conduct can no longer be taken.” -

1 Taw W | - o _, he - 3 P - — IS | |
W 11-1:61":.!161 this L VISIeT™ A3 operatmg o }.)Ul.l_t a sibelaidive A% A :J' OCeG i a:

way: that is to say, official miécbnd_uct c.onstituted by the co_mmiss'ioh of a
criminal offence is still .official misconduct nbtwithstﬁnding that..the time for
prosecuting the offence has elapsed, and also proceedings for such off1c1al.
misconduct may be initiated, heard and determmed notw1thstandmg the lapse of
time. It follows that proceedings for official misconduct committed in ]uly 1995

would not be subject to a statutory time limitation. -
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- Original jurisdiction is conferred on Misconduct Tribunals by subsection 46(1) CJ
Act. The jurisdiction conferred is one .to invéstigate and determine every charge,
of a disciplinary nature, of official misconduct' made against a presCribed persor.
The jurisdiction is exclusive (subsection 47(1) CJ Act), but is limited -by subsection
46(1) to official misconduct alleged againét 'prescribed i:»ersons. The term

"prescribed person” is defined to mean -

"(a) a member of the police service; '
(b) -a person who holds an appointment in a unit of public
 administration (other thar the police service), which
appomtment or unit is declared by regulation to be subject to
the jurisdiciion of a misconduct tribunal”

{Section 10, subsection 39(2) CJ Act).

None of the four individuals, Goss, Green, Rafter or Kaiser, were 61' are members
of the police service. N.either Green, Rafter nor Kaiser held or hold any
appointment in a unit of public administration. As we have noted, Coss did
hold appointments in t».vo units of pﬁblic administration - the Legis-lative.
Assembly. and Executive Coun‘cil. | He_c.ontinues to be a member of the
. Legislative Assembly. To this point, neither his membership of the House or of
Executive Ca;u'1cil, nor the Legislalive Assendbily nor Executive Couindil
themselves, have been declared by regulation to be subject to the jurisdiction of a
Misconduct Tribunal within the meaning of paragraph (b_). in- the definition of
.prescribed person. The position then is this: even if aﬁy one of Green, Rafter or
Kaiser had committed official misconduct by virtue of having breached‘s_.lSS, ho
procéeding_s for official misconduct could ever be, or have been, initiated against

" him in a Misconduct Tribunal in respect of that official misconduct. In the case
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of Goss, if he had committed official misconduct by virtue of having breached
s.155, no proceeding for official misconduct could be initiated against Him in a
Mi’scondu(.:t .Tribunal .unless a declaration is madé having the consequence that

- he beComes a prescribed person within thé definition in subsection 39(2) CJ Act.

It might be suggested that because any prosecution for an offence against s.155
.would now be time-barred and because proceedings for official misconduct in a
Misconduct Tribuna! are not presently available, then any further consideratior:
“of the quéstion we have identifiéd as the principal question would be of litile
practical conscquehce. ‘A ready and cénvincing.'response to tha_t suggésfidn is
that allegations of possible criminal conduct and of possible. official miscondnét
' havc_beenlma::le. They have bé'en in.vestigated at length and at very considerzble
‘expense to 'tho.se répreser:ted before the Inquiry. Those persors, as well as the
community, have a cleai intel;est in the investigation being finalised and in
conclusions bé_ing reached as far as it is posSibIe to do so. Itis for.t\his purpose
that We turn to address Ithe principal ciuestion, namely, is there evidenée of a

prima facie case of breach of 5.155 EA by Goss, Green, Rafter or Kaiser?

SECTION 155 - INTERPRETATIONAL I_S§UES
- The suuneous and rather complexisoues of slatutory :,;‘:ie.i‘p':&!.df;iﬁi: hivwn up
by s.155 werelexamined in detail in our joint advice concerning the
Mgmorand_um of Understanding dated 6th December 1996. We rely on the

‘advice given and conclusions expressed on these issues in that document. ‘It is

unnecessary to restate them here.
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SECTION 155 - FACTUAL ISSUES
The aspect of dealings between the ALP personalities and the Shooters'
representatives which prompted the CIC irivestigation was the téking over by the
ALP-n-f the advertising space booked by SSAA (Qld) and the subsequent |
reimbursement by the ALP to the SSAA (Ql.d) of the cost of the advé;tisihg space :

in the amount of $22,703.20.

Although at th2 public hearings, this aspéct was adopted as a reference point for
identifying property or a benefit of any kind, the written submissions by Counsel
Assisting (élt p.11) canvass another pdssibility, namely, that the ALP's eleciion

promise in respect of fir-arm legislation is a benefit for the purposes of 5.155.

We turn to consider what might be property or a benefit of any kind for the

purposes of this section i1 the circumstances under review.

The Election Prgmigg_ as a Benefit

The election promise is best evidenced in the letter dated 13th July 1995 (Ex. 11)

signed by Goss and addressed to Green of SSAA (Qld) as folloWs:-

"I make the commitiment that if re-eleted o Partiasaent on 10 July

1995, the Queensland Australian Labor Party will not introduce any
sort of longarms registration or defacto registration (eg. all private
sales must go through a dealer) into Queensland.

I also agree that my party will not support Federal registration being
introduced into this State through recommendations of the
Australasian Police Minister's Council and we will not support any
moves to place firearms into central repositories.

This commitment will stand for the duration of our term if elected
~on 15 July 1995."
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This prdmise adopts the wording of a draft which had been prepared by Green
and forwarded to Kaiser. Kaiser had arranged for the draft to be engrossed on the
‘stationary of the Premier of Queensland and then faxed to Goss in Hervey Bay

for signature.

In our joint advice dated 6th Décember 1996, we analyse.d the meaning of the
ekiﬁression "benefit of any kind" and concluded that it did not extend to election
promises -_which satisfy two criteria. The firsf is that where the election promise
is to advantage a group or <lass of persons, the promise is to benefit the members
of the group cr class genefall_y - 10 one member or s_maH c.liq-ue of members is
singled out to be specially advartaged. The second criteria is that the'pfomise s B
to confer advantage by way of measures taken aé par.t of the normal procésses of

government.

In our view, the election prorﬁise contained in Ex. 11 s_atisfie_-s both of these
criteria. Insofar as it advantages owners and future owners of firearms.and of
longarms, it does so indiscriminately. No one or more persons within these
descriptions is to be specially advantéged. Further, promises not to in’_c'r.o.dnu-:e_
_ longarms registratioﬁ or de facto registration and ﬁot to support a.ny moves to
place longarms in central re.posit(jries are promises to achieve results through
the normal processes of government whether 'by.legislati've or executive action.
- In our opinion, the promise contained in-Ex. 11 is not a benefit for the [-)u.rpos'es

- of 5.155.

' We note at this point that a considerable amount of time was devoted during the

public hearings to investigating whether this promise marked a diverge.nce from
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ALP pa_rty poiicy on firearms cohtrol._ An inference available from the evidence
is that the promise does differ significantly from. the ALP's published policy, at
least iﬁscfar as the promise went beyond the matters addressed in the published
policy. To our minds, however, a change in policy of itself has little, if any.,.
relevance in determining whether a g_aiﬂ or .advantage is a benefit for 't1.1e
purposes of s.155. A promise of a gain or advantage will not-be a benefit if it
saﬁs_fies the criteria to which we héve referred, whether it involves a change of

pelicy or not.

The Advertising Arrangement as a Bene}fit
Unlike the election premise, the taking over by the ALP of the adverti_éing sp-.ce _
and the reimburseinent of the advertis‘iﬁg expenses are readiiy.characterisec-l as
twb benefits, or one composite benefit, to SSAA (Q'lcl)'.' By these steps, it was
advantaged in that it was compensated for the cost of advertising space which .t
had booked but for which it no longer had any need. Absent the reimbu.rsement,
SSAA (Qld) wouid h.ave.'stood 'the cost of the advert_ising Space itself. Neither of
the two criteria applicable to election promise could apply to this advantage to
except it from the scope of the éxpression "a benefit of any kind".

T e

1 i )
e .:l,-u-".-‘,‘ 1l g ;‘:1: tersenneeil can A C;if_'._yf F‘w-)ert‘; )

- We have given c.onsideration to whether these arrangements bear the character
of a gift, or promise or offer of a gift, of property for the purposes of subsection
155(2). We are unable to discern within the taking over of the booked
adver.tisin_g spaée, of itself, any diéposal of property or interest in property in
favour. of SSAA (Qld). By 'c;r)ntrast, the ;eimbursement to SSAA (Qld) of

$22,703.20 clearly involved a disposal by payment of property, money, by the ALP
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to SSAA (Qld). It does not follow, however, that the p.ayment was a gift of
p.rd.perty or that any promise or offer of paymeﬁt was a promisé or offer to give
property. There is doubt in this regard arising from uncertainty as to the
meaning to be attributed to the wﬁrd "give" in subsecti.on 155(2) EA. The
.possible.altérnative meanings are iIlu__strated in the followiﬁg passage frc_‘.fﬁ the
judgmeﬁt_of Martin CJ.S. in Zdrg. k (Shukin Estate) v. Shukin (No. 2} ['_1948]_ 1

W.W.R. 724 at 727:-

"The primary meaning of the word ['give'] appears to have been the
placing of a material object in the hands of another person; the
usual sense now however is that of freely and gratuitously

~ conferring on a person the ownership of something as an aci of
bounty.” o : '

If the prima:-y meaning is taken here, then the payment was a gift. Howevar, if
the usual 1meaning is taken, it was not because the payment was not gratuilous; it

was for advertising space booked by SSAA (Qld.).

_Whilst t_here is room for debate as to whether "'g.ive" .In subsection 155(2) has the
‘primary meaning or the usual meaning as described by Martin CJs., there are
sound reasons for preferring the primary meéning: the discernible purposc of an

election britery pravision i Lether

i

2rved by the bicader meaning, -

| me_ahing avoids any scope for argument about the adequacy of the quid pro gquo

for any benefit when, in context, arguments of that kind are wholly unattractive.

In present circumstances, it is unnecessary to resolve tiis interpretational issue
because, as we have noted, the advantages are clearly benefits within the

meaning- of 5.155. That one of them might also be property for the purposes of
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the section does not preclude it from being a benetfit.

The Mental Elelﬁents
The mental elements required by subsections 155(1) and (2) respectively are also
examined in detail in éur joint advice dated 6fh December 1996." In the present
case, the marshalling’ of evidence sufficient fo.prove theée elements presents
very Substantial Challenges;.l That task is complicated by the inconclusiveness -;)f_
evideﬁce bn some iinportant factual issuesl,.for e#ar_nple, v;rhen the matter of
reimbursement was first raised in discussions between Kaiscr and Rafter and by

whom.
We turn now to review the mental element in respect of each of the
aboveramed individuals. In the course of so doing, we will refer, as is recessary,

to the ractual issues on which the evidence is inconclusive.

Proof of Mental Elements

Subsection 155(2) - Goss

Goss denicd that any one advised him that the SSAA (Qld) had incurred a debt
for advertising (T.113). He also denied seeing Kaiser's letter agreeing to pay for

Pyt : - o ol -~ - [ | P L S H . - - . oot
the advertising s 12} o Rafieds letier confirming the "aquarantee for aviner!

(Ex. 13) until a month or two prior to the hearing (TT.112-113).

Both. Goss and Kaiser claim Goss was first consulted about the SSAA’s request for
a policy assurance at 7 am on 13th July (T.488). Kaiser's notes confirm the
conversation sworn to by both Goss and Kaiser. The notes record Goss as saying:

* "not our policy, no intention - draft letter" (T.543). Goss confirmed, as this
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statement implies, that in his view neither State Government policy nor

intentions differed from the_assuranée that was being requested (T.100).

The first opportunity for Kaiser to discuss adverfising s?ace was between 10 am
and 11 am when he spoke in turn to Drane, Green and Rafter. Kaiser says the
| I_nattér of the ALP taking over the advertising was raised between him and Rafter

. at that time. -

Goss spoke with Kaiser during the morning. The only matter reported as béing
discussed +vas an arrangement for Goss to sign a draft letter to the SSAA (Qld) at
Harvey Bay (T.494). The letter signed by Goss at I—Iarvey Bay makas no 'r_ei'erenéé

to the adv_ertising space (Ex. 11}.

‘In summary there is no evidence from any source that Goss knew of any
arrangeinent for the .ALP to take over adveftising space from the SSAA (Qld) or
to reimburse it. There is no evidence Goss ever knew that.fhe__SSAA (Qld) had
incurred a debt for pr0poséd advé;ﬁsing. Goss denied any such-knowledge. The

contemporaneous documents raise no contrary inference.

It necessatily follows that there is no evidence that :any bene;f.it constituted.h}r the
takeover of the booked advertising space -ainc_l the reimbﬁrsem_ent of cost was
given,l pfomised or offered by Goss to any person, or that, at Ia_ny _relevaht time,.
he knew that that benefit had been canvassed in coh;tmunications between
othérs' on 13th July 1995. Since t'here.' is no evidence of é gift, or a promise or an
offer of a-gift of this _benefit, strictly speaking, the occasion for considering

whether there is evidence of the mental element required by'subsecfion 155(2) on
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the part of Goss, does not arise. Notwithstanding this, we record that there is no

evidence that Goss acted in respect of this benefit in order to influence or affect

the SSAA.(Q'ld)'s election conduct.

CircumStantial Evidence - SSAA (Qld) Of ficehﬁldgfs

In summary, all relevant partiés‘élenjed that there was any lin__k_ in their minds
betwéen the termination of the SSAA (QId) advertising campaign and the taking
over of the advertising spéée by the ALP. In the absence of any direct evidence o.f_
guilt, the available ciréumstantial evidence must be cﬁnside_red to determine if it

excludes all innocent explanations beyond reasonable doubt.

The eiridence of Rafter and the other SSAA (Qldj offiéers is th.at they.w_ére-'
focused on obtaining a suitable undertaking about firearm registration. The
éurrounding .cirlcumstances are consistent with. that claim. The original request
(Ex. 8) and response (Ex. 9) were limitecl.. to the registration issue. Thé .letter of
response from Kaiser advising that Goss was prepared to give an assurance
.ruling out firearms iegislatioﬁ was communicated before any conversation
occurred between Kaiser and SSAA/SSAA (QIld) officials. Thus, the. question of
t;‘:lking over the advertising space cou}.d.‘only have been canvassed after Kaiser
had forwarded his response. It seems urlikely th:at the SSAA (Qld), bﬁce_-having
received this respo.nse, would then have made a further derﬁand which inay

have jeopardised written confirmation of that assurance by Goss.

The circumstantial evidence referred to in the next three paragraphs tends to
support the claim of Kaiser and Rafter that the advertising arrangement was

made because the SSAA (Qld) had no further use for the space to attack the ALP's
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registration policy and on the basis that it provided a commercial benefit for each

party.

The draft campaign advertisements aggressively attacked the ALP position'on
firearms registration and were based upon a promise that the ALP would register
‘ali firearmsz. That campaign could not credibly proceed in the face of a written

assurance to the contrary by Goss.

The paymént made bly the. ALP did not compehsafe the SSAA (Qld) fer the
overal' cost of their aborted campaigﬁ. It was limitcd to the érecise cost of the _.
newépqper space. Nothing wés paid to compensafé the SSAA (Qld) fo_r other
costs in'curred. towards the proposed .cal.npaign such as the preparation of

advertisements and letterbox material.

Kais 2r's claim that the advert'isi'ng. space had genuine value te the ALP is
_ supported by tﬁe',evidence. All the space was utilised by the ALP and additional
newspaper adveftising Space was booked by the ALP on Friday 14th ]uly (Ex. 51):
Clese polliﬁg results providéd ju_stific’étidn .for the ALP to seek more advertising
exposure in t.he las'f days of the campaign. (TT.496-497).. Although the space taken

SOV IR T Pt B IS SRR S TR S T T g -
Ve anCiuaed Dooe lorations of Ntts value to the Al P, the re tnANNLGE S RInSs

provided: advertising in marginal electorates of better quality tha_ri could have .

been booked on the market at that time.

Drane, Green and Rafter all asserted that they had not been concerned about the
debt incurred for advertising because the space could have been used for a

purpose other than the planned anti-ALP advertising campaign. 'Furthermore,_ '
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according to them, the amount of the debt, almost $23,000.00, was not large in the
context of the overall SSAA advertiéing budget (Drane at T.202; Green at T.329;_

Rafter at T.402 and T.463).

On 13th July 1995, Rafter sent a letter on SSAA letterhead which included the

following paragraphs to Kaiser:

“We hereby confirm that the letter provided by Mr Goss dated 13th -

July 1995 is acceptable to our Association as is your guarantee for

payment of the advertising account of $22,703.80 to Advantage Pty

Ltd.

Accordingly we hereby relinquish the advertising space booked to

the Queensland Labor Party and have advised our advertising

agency of this."
On one view the letter is consistent with there having been an agreement
linking payment for the advertising by the ALP with termination of the SSAA
Qld campaign. Both Rafter and Kaiser denied that there was any sdch "package
deal" (Rafter at T.461 and T.466; Kaiser. at T.507 and 'F.561j. It is true that
provision of the undertaking to pay for the advertising was a cbndit_ion
precedent to release of the advertlsmg space. However, it does not necessarlly
follow that pr0v1510n of that undertaking was required before the SSAA (Qld)
was prcparzd i rerminate ifs cawpaign. Stopping the anti-ALP campaign ch.h.
 relinquishing the advertising space involved separate decisions capable of being
made after a consideration of quite different factors. -On careful examination, the

“terms of the letter refer only to the bases for relinquishing the advertising space

and not to the reasons for terminating the campaign.
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In our a'ssessment; the above circumstanées are more consistent with the denial
by Drane, Green, Rafter and Kaiser that there w;ls any agreement requiring that -
the termination of the SSAA (Qld) caméaién be dependent upon the payment by
the ALP for the advertising space. They are also more consistent wifh the
assertion by Green and Rafter that there was no link in their minds between
Kaiser's decision to tgke over the.space and the electoral conduct of the SS_.AA
(Qld). Given this, any argument that the circumstantial evidénce can give rise to

~ an inference as to intention consistent only with guilt is untenable.

‘Circumstantial Evidence - Kaiser
It remains to be considered whéther Kaiser acted unilaterally for a proscribed

purpose in promising to take over the space.

Kaiser tésti_fied that he agreed with Rafter that the ALP would take over the
SSAA (Qld) advertiéing space (sée E_x.. 12). He asserted in-_éifidence that he was
rhotivated to "purchase” ti1e advertising space because it was of value to the ALP
campaign (T.539; T.560). How_evef, .one may hyppthesise_ other motivatioﬁs.
Kaiser méy have assumed, even mistakenly, that such a promise would provide_
further inducement to the SSAA (Qld) to terminate the.c_ampaign. Furtherrhore, '
it is .c-:-ﬂ__ceivab!e that if K;_isor did; not trust the SSAA (Qld) officors to desisnt fram
.theix_* anti-ALP campaign, he might havé seeﬁ the "purchase” of the advertising
sp.ace as a way of ensuring that it could .n()t be used against the ALP. To act to
deny a persbn the opportunity to advertise clearly affects his or her ability 'to.
support or oppose a parfy during an election campaigﬂ. To do so fqr that purpose

would satisfy an element of subsection 155(2).
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Kaiser denied that he acted with any such Irll'otivation (T.566). There is no direct
.evidence he held such an intention. However, an inferénce that'hé had such an.
intention cioes arise from the circumstance that that there was an advantage td |
thé ALP in ensuring that .SSAA (Qld}_officers lost the option to reverse the
decision to terminate the anti-ALP advertising campaign. Facts which tend
agaii_ist that .inference are that the aclvertising spac_e. had real value fo the ALP,_
that the SSAA (Qld} had made nb deménd in relation té the space, 'an_d that-'
Kaiset ha.d_ a soﬁnd basis for being confident that the undertakihg by Goss would

meet all the SSAA (Qld) concerns.

As the inference that Kaiser held the intention prbscribed by subsection 155(2)
arises from circumstaﬁtial evidence, it is necessary to exclude all reasonable
infe_rences.consistent with innocence before a tribunal of fact may act. upon that
inference in order to convict. The proscribed inteniion need not be the sole
intention. However, the evidence must be.capable of excluding an inference thét

Kaiser acted other than with the proscribed intention.

It is apparent on the evidence that a legitimate purpose may-have acted on
Kaiser's mind., hamely to obtain for the ALP valuable advertising space no
;drlgztr 'c’.'v'ﬂi'i'd.blc dirctiiy :’wn.z iDe n&'wspapcré. When the evidenwe we huve
canvassed is viewed as a whole, it is not possible to exclude  this legitimate

purpose as the only purpose operating on Kaiser's mind at the relevant time.

Conflict in Evidence - Kaiser and Rafter
. One matter remains to be considered. It has been mentioned above that the

evidence of Rafter and Kaiser differed significantly as to when the advertising



23
campaign was discussed between them and as to who first raised the idea that the

ALP might take it over and pay for it.

 The question arises as to whether the conflict between the evidence of Rafter and
of Kaiser is capable of establishing untruthfulness on the part of either Ra_fter or

Kaiser which might amount to a circumstance indicative of a guilty mind.

Rafter denied tﬁat he discussed the advertising with Kaiser on the r_riorning of
_13th July 1995 (T.401—402). 1V_.\e’hile conceding that Kaiser ma:y have raised the topic
of advertising space, he insistéd that he refused to discuss it until a wri_t'rén
commitme.nt from Goss was received (T.439-440; T.443). He 'deniedi diScﬁssing

the cost of the ad'vert'ising with Kaiser that morning.

Rafter testified __that it was only after receipt of the Premier's facsimile at about 2 .
pm that he spoke with Kaiser about the advertising. It was at that time,

according to Rafter, that Kaiser offered to take over the advertising space (T.456).

Kaiser's testimoﬁy differed .fron; Raftér's in two aspects. He said Rafter raised the
iciea of the'ALP_ purchasing the space and he placed that conversation in the
muming '{T.é??}. e satd ihat an -.ln(.:llcrstar‘.d_ing Was reached about iakb b Uver
the space provisional upon the delivery of a signed policy assurance from Goss
.(T.533)._ Kaiser claimed that in fhe mprning conversation, he waé given the cost
of thé advertising and in rough terms where it had been booked (T.497;498). He

said he also received from Rafter the given name and telephone number of a

person "Samantha” at the SSAA (Qld) advertising agency (T.501). |
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There is evidence supporting Kaiser's assertion that a coﬁ{rersation about -taking
ovef the advertising spac2 occurred iﬁ the morning. Prior to midday on 13th
July, Kaiser told the ALP advertising personnel at Toad Show that space might be
faken over from the SSAA (Qld) and, also, artwork for the advertisements
commenced. The name of "Sam" ‘and a telephone number was passed on and
Samantha Grove of Advantage, the SSAA advertising agency was telephoned,
.according to testimony and phone records, at 12.40 -pm_. The sequence of

communications is as follows:

12.40pm Phone Call - Tdad Show to Advantage . 5 mins 4 secé
12.48pm '. Phone call - Advantage to Rafter | 1 ﬁm 13 se'c.s
12.54pm Facsimile . Advantage to Toad Show 53 secs.

13.01pm Phone call - Advantage to Toad Show 2 mihs 3 secs

Althcugh Grove and Rafter have no recollection of the conversation, it seems -
highly likely that at 12.54pm, Rafter approved the release of the details of the
booked advertising space to the ALP agency. The facsimile received by Toad
Shéw contained details of the size of tﬁe -advértisements, deadlines and the
newspapers in which the advertisements were to be placed. Approval of the
pro'.'isioﬁ of thic information tcﬁds to confirm that advertising was digcuesed by

Rafter and Kaiser in the morning conversation.

While this conclusion establishes that Rafter was inaccurate in testifying that the
ALP take over of the advertising was not discussed until after 2 pm, it does not
necessarily follow that he deliberately lied about this. It also does not resolve

whether Rafter or Kaiser first suggested the take over of the advertising spa_cé or
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" the reimbursement of the cost of it.

Before a lie may be.used as an implied admission of guilt; it must be

demonstrated to be deliberate, to relate to a material issue, and to be told because

the truth would implicate the person in the offence: Edwards v. R. (1993) 178 -~

CLR 193.

The motivation for Rafter to lie nia)/: have beeﬁ to. conceal that he asked for or
- agreed to receive paymént for .the advertising space with the knowledge that
Kaiser intended that the _p.ayment_ would result in the SSAA (Qld) not engaging
in an ant'i—Labor'advertising 'campaign.' .Such a lie would. meet the cr_iteria in..

- Edwards.

. When all the known circumstances are taken into account, it would appear
unlikely that Rafter lied for the reason outlined above. In our view, it is more
likely that he was honestly mistaken as to when the conversation occurred anc

as to how the idea arose.

As to Kaiser's evidence, he may have been motivated to lie in order to conceal
that he promised to reimburse the cost of the advertising space with ine
intention of inducing the SSAA (QId) to stop its anti-ALP campaign or of

ensuring that the space was not available to the SSAA (Qld). _

Once again, we consider it more likely that the conflict arose from honest
differences in recollection possibly arising from the different knowledge and

focus which Kaiser and Rafter had at the time of their conversation.
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However, it is not part of our. function to make findings of fact on the credibility
‘of witnesses. Consequently, we conclude that if there be 'admissibllé evidence
capable of establishing that either Rafter or Kaiser lied about a material matter. in
their evidence, then that circumstance would tip the balance so as to establish a -

bare prima facie case of breach of 5.155 EA by whoever lied.

We foresee evidentiary difficulties which, in our .view, would prevent the proof
of a lie in either case. Because of the significant conflict between Rafter and
Kaiser, it cannot r.ealistically be aéserted that 'th.ey reached an agreement and were
both. lying to deny it. Certainly, the conflict excludes any suggestion that .they
collaborated to lie about the matter. To e.stablish.a lie'by one, it would be
necessary to call the other to give evidence '.of the conversation. It seems
inevitable that the witness in such a situation would be entitled té claim
pri.vilege against self incrimination as he would be entitled to do. Furthermore,
on our view of the evidence, it is difficult to see how a prosecutor would

~ determine which one of them to prosecute and which to call as a witness.

In the casé_ of Kaiser, the only evidence of a lie could come from Rafter. Should .-
?aftcr__be called for that Ipurpose. the accuracy of his recellaction would be
seriously challenged because of the demonstrated mistake as to the timing of the
conversation. In the case of Rafter, it might be thought that proof in respect of
tﬁe timing of thé conversation would be available from the ALP adverti-sing'
agency witnesses, even in the absence of Kaiser. HoWever, it would. remain
necessary to exclu_de the possibility that Kaiser obtained the information passed

on by him, from a source other than Rafter. That would seem impossible to



27

prove unless Kaiser were to testify. -

For the evidentiary reasons we have outlined, we do not consider that the
conflict between the accounts of Rafter and Kaiser could be proved through.
available admissible evidence establishing that one or the other lied in respect of

a material matter out of a consciousness of guilt.

~ Conclusion
Subject to our reservation concerning the evidentiary value of the conflict in
evidence as an implied admission of guilt, we conclude that there is no prima

facie case of breach of s.155 by any peréon.

OFFICIAL MISCONDUCT
Our earlier conclusion that there was no ev-idence of a b_rea'ch:of éﬁbséctio_n 155(2)
by Gbss rules ouf a prima facie éasé of official miscondluct' by Goss based on_.the
criminal offence li'mb.- in sﬁbéectibn 32(1)(d) C] Act. As to the sec_:ci_nd‘linib of that
subsection, the pﬁsition is clear. In tﬁe material. briefed to us, essential featurés of |
- which are set out ante, there is no evidence of any conduct by Goss which
conceivably: could constitute é disciplinary breach proviaing_ reascnable grounds
i fprmina’rinﬁ of his appointment to Executive Conncil  As \;\J'P have nutlined,
the commission of '.officia] miscon.duct.'by any of the others is dependent upon
the commissibn of an offence against 5.155. Thus a prirha facie case df official
misconduct depends upon whether there is a prima facie case of breach of s.155.

QOur views on that issue are as stated ante.
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SUMMARY

For all the reasons we have stated in this joint advice, on our assessment of the
evidence available to a prosecuting authority, there is no prima facie case: |

(a)  of breach of subsections 155(1) or (2) EA, or

(b)  of official misconduct,

by any individual; or

(c)  in support of disciplinary action being taken against any individual.

In our opinion, the evidence does not warrant the making' of reports pursuant to

subsections 33(2)(a), 33(2)(b) or 33(2)(g) CJ Act.
We advise accbrdingly.

With .Co_nipliments,

R.W. GOTTERSON QC

B.J. BUTLER SC

Chambers

13 December 1996





