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Introduction

Purpose

Thisprotocol isdesigned to assist unitsof public administration (UPAs)* and the CJC to manage the
disciplinary process effectively in instanceswhere the jurisdiction of the CJC has been enlivened.

Rationale

Improper conduct by an office holder in a UPA can at the one time amount to misconduct, a
criminal offence, and official misconduct. For thisreason, it ispossiblefor asingle act of misconduct
tofall withinthejurisdiction of the Queend and Police Service (QPS), the Criminal Justice Commission
(CJC) and the Chief Executive Officer (CEO) of the particular UPA concerned. Therefore,
jurisdictions sometimes overlap.

For adisciplinary system to be effectiveit must take into account these overlapping jurisdictions.
Indeed, unlessthisoverlap iseffectively managed, all partieswill suffer — the UPA, the employee
and any victim— aswell asthedisciplinary processitself.

The disciplinary system is an integral part of a UPA’s management structure. The purpose of
discipline is to uphold proper standards of conduct for officers within the UPA; to provide an
environment inwhich the UPA isableto fulfil itsfunctions efficiently and effectively, unhampered
by improper or corrupt conduct; to maintain public confidenc in, and protect the reputation of, the
UPA; and to sustain officers' confidencein the ahility of the UPA to performitsfunctionsand deal
appropriately with inappropriate conduct.

The chief concern of many CEOs is not so much that an external agency such as the QPS or the
CJC becomesinvolved in aUPA'sinternal disciplinary system, but thetimeit takesto deal witha
matter once an external agency isbrought in, resulting in possible delaysin theimplementation of
important internal disciplinary action or managerial reform, and the difficulties of managing the
personnel involved in the complaint.

The parties to this protocol recognise the obvious benefits of a consistent and comprehensive
public-sector-wide approach to the problems caused by multiple, overlapping jurisdictions. Through
this protocol, the CJC seeks to enhance the ability of UPAS to manage their internal disciplinary
processes effectively when external agencies such asthe CJC and the QPS need to becomeinvolved.

To help al parties understand each other’sjurisdiction and disciplinary process better, this protocol
sets out the functions and responsibilities of the various parties, with reference to the relevant
legidation and definitions.

The protocol outlines agreed practices and procedures to be followed by all parties to maximise
mutual support and cooperation.

This protocol answers such questionsas:
* What isthedifference between misconduct and official misconduct and how do they overlap?

e How should a UPA handle a matter that comes under the jurisdiction of the CJC or the QPS
or both?

*  WhenisaUPA obliged to refer a matter to the CJC?

1 The term ‘unit of public administration’ is defined in the Criminal Justice Act 1989 (CJ Act) and includes government
departments, public sector agencies, local government entities, and government-owned corporations.
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» Canthisobligation be modified or regulated?

»  What action may a UPA take after becoming aware of possible official misconduct and while
amatter isunder investigation?

» Isthere anything a UPA can do to protect itself from harmful delaysin the completion of an
investigation?

» How doesthe Complaints Section? of the CJC assess and review mattersreferred to it?
*  What arethealternative courses of action the CJC may take after an investigation?

*  What can a UPA and the CJC do to help each other?

*  What protectionsaretherefor whistleblowers?

* How should a UPA treat recommendations made by the CJC?

*  What can the CJC do to help a UPA avoid, prevent or recover from misconduct?

2 See appendix A for a diagram of the CJC’s Complaints Section.
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1.1

1.1.1

1.1.2

1.2

1.2.1

1.2.2

1.2.3

1.2.4

Functions and responsibilities

Functions and responsibilities of the CJC

The CJ Act® gives the CJC the power to investigate and, where appropriate, institute
disciplinary action against office holdersin UPAs*for workplace or work-related conduct
that amounts to ‘official misconduct’. (See appendix B for the definition of official
misconduct.) The CJC a so hasthe power to refer mattersto the DPP or other prosecuting
authority to consider commencing criminal proceedings.

The CJC also helps UPAsto detect and prevent official misconduct. It doesthisthroughits
investigations, education programsand regular liaison.

Responsibilities of CEOs

Section 51(2) of the Public Service Act 1996 givesthe CEO of agover nment department
theresponsibility for disciplining departmental employees. Groundsfor disciplinary action
against a‘public serviceofficer’ are set out in section 87 of theAct and include * misconduct’.
(See appendix B for the definition of ‘ misconduct’.)

Likewise, a CEO of a government entity that is governed by specific legislation is
responsiblefor disciplining the entity’sempl oyees.

The General Manager and permanent heads of department of the Brisbane City Council
areresponsiblefor disciplining Council employees. Groundsfor disciplinary action against a
Council employeeare set out in section 36 of the City Service Ordinance 1972 and including
conduct tantamount to misconduct. (See appendix B.)

Section 736 of the Local Government Act 1993 gives a local government or its CEO
(whichever is the appointer) the responsibility for disciplining employees. Grounds for
disciplinary action against alocal government employee are set out in the Act and include
‘misconduct’ . (See appendix B.)

3 See subsections 23(f), 29(3), 31, 32, 33, 38, 39 of the CJ Act and the Misconduct Tribunals Act 1997.

4 While the disciplinary regime under the Public Service Act 1996 only covers ‘public service officers’, the disciplinary
regime under the CJ Act covers all public sector employees, including ‘general employees’ and ‘temporary employees’,
who fall within the description of a person holding an appointmentin a unit of public administration. See section 3 of the
CJ Act.
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2

2.1

2.1.1

2.1.2

2.2

2.2.1

Overlap of jurisdictions

Distinction between ‘official misconduct’ and ‘misconduct’

Thedistinction between official misconduct and misconduct isnot always clear. Particular
conduct by a UPA office holder, including certain criminal conduct, may fall within the
definition of both.

Any inappropriate conduct of a UPA office holder that:
(i) isrelated to the performance of hisor her duties, and
(i) amountsto acriminal offence or would reasonably warrant dismissal

should be regarded as official misconduct.

Often an allegation that could constitute official misconduct appearsto be about something
quiteminor, such asateacher pushing astudent or an employee pilfering $10 from the petty
cashtin. The CJAct requiresthat allegations of these typesbereferred to the CJC, because
they areallegationsof criminal conduct involving the subject officer’sduties, and therefore
allegations of official misconduct. However, such minor allegations would most likely be
immediately referred back to the UPA for any action that the CEO considered warranted.

On the other hand, conduct that relates to an officer’s duties but that does not amount to
criminal conduct must be quite serious beforeit can constitute official misconduct.

Examples of more serious official misconduct include:
* apublic servant cheating on travel alowances
o aresidential care officer assaulting aclient

» apurchasing officer of agovernment department accepting ‘ kickbacks' inthetendering
process

» ateacher assaulting astudent in hisor her care causing injury.

Examplesof misconduct include:

e usingthelnternet for personal amusement

» insulting or swearing at clientsor customers

» sexual harassment of anon-criminal nature

» ateacher who, while acting as a scout master, abuses children in hisor her care.

(Thefirst three exampleswould not constitute official misconduct becausethey are probably
not serious enough to warrant dismissal. The last example does not relate to the teacher’s
official duties and so could not amount to official misconduct; but, as the conduct may
reflect adversely on the department, it could amount to misconduct.)

Categories of conduct in sections 16 to 20 of the Whistleblower s Protection Act 1994 (WP
Act), which can bethe subject of apublicinterest disclosure under that Act, may amount to
official misconduct.

Concurrent jurisdictions

Because a single act can at the one time amount to misconduct, a criminal offence and
official misconduct, it is possible that the UPA, the QPS, and the CJC may al need to be
involved.
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2.2.2

2.2.3

2.2.4

2.2.5

2.2.6

2.2.7

It has been suggested that concurrent investigations may be the answer to concernsover the
delaysthat invol vement of external agencies may causeinimplementing internal reform or
discipline. However, concurrent investigations could |ead to costly and wasteful duplication
of effort and resources, and — by oneinvestigation cutting across another — could damage
theintegrity and confidentiality of all investigations.

For these reasons, the CJC, which has ultimate responsibility for theinvestigation of official
misconduct and for instituting disciplinary action for official misconduct, requiresthat UPAS
take no action on amatter that must be referred to the CJC until receiving advice from the
CJC.

It should be noted that when amatter isnot particularly serious or sensitive or the evidence
isclear and straightforward, aforma CJC investigation may not be necessary, even if the
matter constitutes official misconduct. In these instances, the CJC will advise the UPA
without delay, allowing the UPA to takeimmediate action.®

When a matter is referred back to a UPA for action and the conduct constitutes both a
criminal offence and misconduct, the UPA may take such disciplinary action asit considers
appropriate, having regard to any criminal investigation or chargesthat may be pending.

Of course, therewill be timeswhen the CIC may need either to make certaininitial inquiries
or to await the outcome of aQPSinvestigation and any court proceedings before determining
whether any action by the CJC in relation to the matter iswarranted.

Although concurrent investigations are not advisable, UPAsdo not haveto wait to receivea
final determination from the CJC on a particular case before dealing with systemic
management or administrativeissues, or peripheral disciplinary matters, raised by the case.
However, they should first confer with the CJC to ensure the proposed action does not
jeopardise acurrent investigation (see a so section 5 of this protocal).

5 In some cases, the CJC will require to review the action taken by a UPA (see section 7.1 of this protocol).
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3

Referral of matters to the CJC

3.1 Obligation to refer under the CJ Act
3.1.1 If aCEO of a UPA suspects official misconduct, he or she must immediately refer the

matter to the Complaints Section of the CJC in writing, unless otherwise indicated in this
protocol .® Thisobligation isunaffected by qualificationsimposed by the WP Act.”

3.1.2 Wherea‘complaint’ resultsin a number of matters coming to the attention of the CEO,

only one of which must bereferred to the CJC, the CJC would appreciate being told about
the other matters to ensure that any action the UPA may take will not interfere with any
action contemplated by the CJC. Otherwise, the UPA may proceed to take such actionin
relation to those other mattersasit considers necessary.

3.1.3 Asmentioned, the CEO of a UPA hasthe duty to report suspected official misconduct. In

the CJC'sview, thisimpliesaduty that each CEO establish appropriate internal reporting
mechanisms so that instances of official misconduct suspected by or brought to the attention
of employeesareinturnreferred for the CEO’s consideration. The CJC will assist CEOsto
devel op appropriate procedures.

3.2 The referral threshold
3.2.1 Tohelp CEOsdeterminewhen amatter must bereferred to the CJC, the CJC has established

a‘referral threshold' .8 (See appendix D for aflowchart.)

3.2.2 Thethreshold may be broadly stated asfollows:

Where the CEO is in possession of information that provides a basis
on which to suspect official misconduct may have occurred.

3.3 Modification of requirement to refere
3.3.1 The CJAct givesthe CJC the authority to regulate or modify the reporting requirements

imposed upon a CEO.%°

3.3.2 If aCEO seeksregulation or modification, he or she may ask the CJC to issue guidelines.

Before complying with such arequest, or itself instigating guidelines, the CJC will consult
with the CEO.

3.4  Action by a UPA relating to a referral

3.4.1 To preserve the confidentiality of a matter and ensure that the integrity of any future

investigation isnot compromised, it isimportant that UPAsfollow certain procedureswhen
referring mattersto the CJC.

10

See subsection 37(2) of the CJ Act. The section refers to the ‘principal officer ... in a unit of public administration’. See
definition of ‘principal officer’ in section 3. The requirement to refer matters involving suspected official misconduct does
not affect the obligations of such organisations as the Health Rights Commission to itself investigate the matter.

Section 28 of the WP Act provides that a UPA must not refer a public interest disclosure to another UPA when there is
an unacceptable risk of reprisal. However, subsection 28(6) of the WP Act provides that section 28 does not affect another
law under which a UPA must refer areport, complaint, information or evidence to another UPA. The example given actually
refers to the duty of a principal officer under subsection 37(2) of the CJ Act to refer suspected official misconduct to the
CJC and states that this duty is not affected by section 28.

The referral threshold deals only with those matters involving conduct of a public service employee. It should be noted
that the conduct in question, which could amount to official misconduct, may be conduct of a member of the public —
for example, where a director of a company tendering for work offers a ‘kickback’ to the public service officer who is
responsible for choosing the supplier.

See appendix C for an example of reporting guidelines.
See subsection 37(5) of the CJ Act.
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3.4.2

3.4.3

3.4.4

3.4.5

3.4.6

3.4.7

3.4.8

35
3.5.1

3.5.2

3.5.3

Asageneral rule, when aUPA becomes aware of suspected official misconduct, it should
take no action (apart from immediately notifying the CJC and making any necessary
preliminary inquiriesto clarify whether the matter isonethat should bereferred to the CJC)
beforereceiving advicefrom the CJC of itsinitial assessment of the matter (seea so section
4 of this protocol).

In cases where the UPA needsto takeinitial stepsto:
* preserveevidence or obtain evidence that would not otherwise be available

» deal with animmediate threat to the safety or welfare of acomplainant/whistleblower,
potential witness or other member of staff

» discharge some other obligation under the WP Act
it should notify the CJC by telephone of the matter immediately.

If preliminary inquiries or other steps are unavoidable, the UPA should take care to ensure
that the confidentiality or integrity of any later investigation or disciplinary action is not
compromised.

When aUPA refersamatter to the CJC, it should first confer with the CJC before suspending
or transferring the employee under suspicion, if this action would mean informing the
employee of the allegations. It ispossiblethat disclosure of the allegationsto the employee
may compromise afuture investigation. Natural justice does not require the subject of an
allegation to be advised that the allegation has been referred to the CJC.

If the UPA is uncertain as to whether preliminary inquiries or other steps are in order or
whether a matter must be referred to the CJC, it should seek advice from the CJC's
Complaints Section.*

Information about suspected official misconduct by apublic sector employeethat isreferred
tothe CJCislikely to beapublicinterest disclosure under the WP Act. Thismeansthat itis
unlawful for any detriment to come to any person because of the disclosure— that is, for
the whistleblower to be demoted or overlooked for promotion, transferred to an undesirable
location, harassed in any way, or dismissed.

When referring amatter to the CJC, the UPA should ensure that al relevant informationis
included to enable the CJC to assess the appropriate action to be taken.*2

Matters referred to both the CJC and the QPS

Once a CEO becomes aware that the UPA has suffered a loss that may be the result of a
criminal offence, the officer isobliged under subsection 42(2) of the Financial Management
Sandard 1997 to refer the matter to the QPS and to the Auditor-Generdl. If the CEO
suspectsthat the offence may alsoinvolve official misconduct, then the officer must aswell
report the matter to the CJC.

When a matter needs to be referred to both the QPS and the CJC, it would avoid any
difficultiesarising from overlapping jurisdictionsif the UPA notified the CJC and the QPS
at the sametime.

At the time of referring the matter to the CJC, the UPA should let the CJC know if the
matter has also been referred to the QPS and, if possible, includethe name of theinvestigating
officer at the QPS and the QPS Crime Reporting Information System for Police (CRISP)
number.

1 Principal Complaints Officer, Deputy Chief Officer (Assessments), or Chief Officer.

2 See 9.5 ‘Information to facilitate the process’.
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4 Initial assessment by the CJC

4.1 Upon receipt

4.1.1 Usually within two working days of the Complaints Section receiving areferral from a
UPA 2 or acomplaint or information from any other source about the conduct of an office
holder, it will:

» assess the information to determine whether the CJC has jurisdiction and, if so, the
appropriate course of action, and

* informtherdevant UPA of itsdetermination.

If more information is required from the UPA or any other source before a matter may be
properly assessed, the Complaints Section will immediately request it. Thismay resultina
delay inthe CJC reaching adetermination.

Also, in cases where the material supporting the referral or complaint is extensive and
requires consideration by alegal officer for advice, it may take longer than usual for the
Commission to make adetermination.

4.1.2 If theComplaints Sectionisadvised that thereferral isof particular urgency, and al relevant
material isavailable, the matter will be dealt with straightaway. However, the complexity of
the matter will dictatethetimeit will take to reach adetermination.

4.1.3 TheCJCwill tell therelevant UPA of al complaintsreceived from any source affecting one
of the UPA's office holders, unlessto do so could breach confidentiality or compromisean
investigation, or the UPA hasmadeit clear to the CJC that it does not require such information.

4.2  After assessment
4.2.1 After assessing theinformation, the CJC may decidethat the alleged conduct:

(& requiresno further action by it or the UPA; or

(b) could amount to misconduct and the UPA may take such action asit considersappropriate;
or

(c) could amount to official misconduct but doesnot warrant investigation or review by the
CJC and the UPA may take such action asit considers appropriate; or

(d) could amount to official misconduct and should be referred to the relevant UPA for
investigation and review by the CJC before any disciplinary action istaken; or

(e) could amount to acriminal offence and officia misconduct and should beinvestigated
by the QPS and then reviewed by the CJC; or

(f) could amount to acriminal offence and official misconduct and should beinvestigated
by the QPS but does not warrant review by the CJC; or

(9) could amount to official misconduct and should beinvestigated by the CJC; or
(h) should beinvestigated by another agency, e.g. Ombudsman, Health Rights Commission.

13 Provided that all relevant and necessary information has been included.
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4.2.2

Asindicated in 2.1.1, unless the matter referred to the CJC isasignificant case of official
misconduct, the CIJC will most likely refer the matter back to the UPA for action. Again, the
CJC will not require to review the UPA’s investigation or disciplinary action unless the
official misconduct issignificant. A matter isdeemed ‘significant’ if it:

* isserious

* involvesimpropriety at highlevels

* involvessensitiveissues, or

» hassome public-sector-wideimplication.

* isindicative of moreseriousofficial misconduct
e iswidespread.
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5
5.1

5.11

5.2

5.21

5.2.2

5.23

5.24

5.25

Referral to a UPA for action

Misconduct or official misconduct — for such action as considered
necessary

If the Chief Officer, Complaints considers amatter does not amount to official misconduct
but may call for disciplinary action, or could amount to official misconduct but is not
sufficiently seriousto warrant referral to aMisconduct Tribunal, the Chief Officer will refer
it to the principal officer of the UPA for such action asthe latter considers necessary.*

Official misconduct — for investigation or disciplinary action, or both, and
CJCreview

The Chief Officer may decidethat, although the conduct could amount to official misconduct,
it does not warrant investigation by the CJC but may be better investigated by the relevant
UPA. Inreferring the matter, the CJC may give direction on how to conduct theinvestigation
and seek to review theinvestigation.®

In some cases, the letter of referral will advise that the CIJC does not wish to be further
involved in the matter. | n those cases, the UPA should finalise the matter in accordance with
itsinternal procedures. Thereisno need to inform the CJC of the outcome.

In those casesin which the CJC hasindicated it wishesto review theinvestigation, a UPA
shall report to the CJC, every six weeksor as otherwise required by theletter of referral, on
the progress of theinvestigation. No disciplinary action shall be taken by the UPA pending
the review by the CJC unlessthe CJC otherwise approves.

Upon review, the CJC may also decide that, although the conduct of the employee could
amount to official misconduct, it is not serious enough to warrant proceedings before a
Misconduct Tribunal, or that the forensic processes of aTribunal are not required to resolve
the matter, but may be better handled by the internal disciplinary process of the relevant
UPA 6

When the CJC refersamatter that could constitute official misconduct to therelevant UPA,
in accordance with the provisions of the CJAct and the Misconduct Tribunal Act 1997, it
retainsresponsibility for overseeing the action taken. The CJC also seeksto maintain accurate
and useful dataabout the disciplinary system within the public sector. Accordingly, the CJC
requires the UPA to tell the CJC the outcome of any action taken on the matter.

4 See subsection 38(4) of the CJ Act.

5 See subsection 37(6) of the CJ Act.
% See subsections 38(4) of the CJ Act.

10
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6.1
6.1.1

6.1.2

6.2
6.2.1

6.2.2

6.2.3

6.3

6.3.1

6.3.2

6.3.3

Investigations by the CJC

Time frame for investigation

Taking into account the advice given by the UPA at the time of referral, including the
seriousnessand complexity of the matter and any other relevant factors (such asthe number
and availability of witnesses), the CIJC will advisethe UPA of thetimeframewithinwhichit
expectsto complete the various stages of itsinvestigation. The time frame may be revised
during the course of an investigation as circumstances demand.

If the UPA has concerns about the time frame, it may raise these concerns with the CJC,
which, if possible, will modify the timeframe within existing constraints.

Case management

The CJC has developed an enhanced case-management system for the investigation of
complaints.

A case manager will be appointed for each investigation. A UPA will be given the name of
the case manager handling its particular matter. The case manager will be available to the
UPA to discuss the matter, and may be contacted informally by telephone.

The CIC will givethe UPA awritten progressreport on each investigation every six weeks,
or such other time frame as agreed.

Outcome of CJC investigation
When the CJC completesan investigation, it may decidethat the alleged conduct requires:
(8 no further action by it or the UPA; or

(b) a manageria response by the UPA rather than disciplinary action of a particular
employee; or

(c) internal disciplinary action by the UPA; or

(d) disciplinary actionfor misconduct, and refer the matter back tothe UPA for such action
asthe UPA considers appropriate;t’ or

(e) disciplinary actionfor official misconduct beforeaMisconduct Tribunal;

(f) prosecution, and refer the matter to the Director of Public Prosecutions, or other
appropriate prosecuting authority.

During the course of aCJC investigation other allegations of inappropriate conduct may be
revealed which can be dealt with either in the above fashion or be referred back to the UPA
for investigationand/or disciplinary action.

The CJC shall inform the relevant UPA promptly of itsdecision.

7 The CJC acknowledges that when a matter is referred back to the UPA, the unit may need to take further steps
within its internal disciplinary process to ensure the subject officer receives natural justice, rather than simply
relying on the CJC investigation.

8 Sometimes more than one of these outcomes may occur in the one matter.

11
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v

7.1

7.11

7.1.2

7.2

7.2.1

7.2.2

7.2.3

CJC review process

Review of matters investigated by UPAs

Usually within 21 days of receipt of an investigation report, the Complaints Section will
review the matter and advise the UPA of its determination. If the matter is particularly
urgent, the UPA should inform the CJC of this and the CJC will attempt to accommodate
these concerns.

Thereview of such an investigation may result in the CJC determining that:

(& no further actionisrequired by the CJC or the relevant UPA; or

(b) the matter does not amount to official misconduct or misconduct but revealsasystemic
problem and may be referred back to the relevant UPA for amanagerial response;

(c) the matter amounts to misconduct or official misconduct which does not warrant
proceedings before a Misconduct Tribunal and may be referred back to the relevant
UPA for such disciplinary or managerial action asit considers appropriate; or

(d) further investigation by the CJC or therelevant UPA isrequired (see 6.1 and 8.2); or
(e) achargeof official misconduct should beinitiated; or
(f) the matter should be referred to the DPP or other prosecuting authority (see 7.2).

Review of matters investigated by the QPS

Whereamatter is being investigated by the QPSthe CJC may haveto await the outcome of
the QPS investigation and any subsequent court proceedings before deciding whether the
matter should go to a Misconduct Tribunal or back to the UPA for internal disciplinary
action.

However, from time to time, the CJC will review interim investigation reports of QPS
investigationsto identify as early as possibl e those mattersthat do not warrant any further
action by the CJC or proceedings before a Misconduct Tribunal and may be referred at
onceto therelevant UPA for determination.

Upon receiving afinal QPSinvestigation report, or advice of the outcome of court proceedings,
the Complaints Section will, within 21 days of receipt, review the matter to decide on the
best course of action and advise the relevant UPA. Such review may result in the CJC
determining that:

(& no further actionisrequired by the CJC or the UPA; or

(b) thereisinsufficient evidenceto substantiate official misconduct or misconduct but the
investigation reveals a systemic problem and should be referred back to the relevant
UPA for amanagerial response;

(c) thematter involves misconduct or other cause for taking disciplinary action and should
be referred back to the UPA for such disciplinary or managerial action asit considers
appropriate; or

(d) the matter could amount to official misconduct but should be referred back to the UPA
for consideration of disciplinary or managerial action by the UPA; or

(e) further investigation by the CJC, the QPS or the UPA isrequired; or
(f) achargeof official misconduct should beinitiated beforeaMisconduct Tribunal.

12
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8.1
8.1.1

8.1.2

8.2
8.2.1

8.2.2

Action a CEO may take during a CJC/QPS
investigation

Systemic management or administrative issues

Asstatedin 2.2.7, aUPA does not have to wait until it receives afina determination from
the CJC (either uponinitial assessment or following aCJC investigation or review of aQPS
investigation) about the alleged misconduct of an employee before it can deal with any
systemic management or administrative problem that has been revealed by the complaint.

However, to ensure such action does not cut across an investigative strategy, the UPA
should let the CJC know itsintentions.

Peripheral disciplinary issues
If aUPA considersthat there are other minor disciplinary issues
» directly or indirectly related to amatter referred to the CJC, or

» otherwise concerning the officer, the subject of the matter referred to the CIC

that could be dealt with internally, it should confer with the CJC to ensure that the main
investigation (or any subsequent criminal prosecution, or any future disciplinary action that
the CJC may wish to take or recommend) is hot compromised.

If the action contempl ated by the CJC will not be compromised, the UPA can proceed with
theinternal disciplinary action, keeping the CJC informed of the outcome becauseit could
affect aCJC investigation (e.g. if the UPA dismissesthe subject officer).

13
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9

9.1
9.1.1

9.2
9.2.1

9.3

9.3.1

9.3.2

9.4
9.4.1

9.4.2

Other referral and investigation issues

Reporting arrangements

Where the CJC’s investigation stems from information provided by a UPA, any report
provided by the CJC to aUPA will be consistent with any request made under section 32 of
the WPAct by aUPA or its office holders who report suspected official misconduct.*®

Provision of investigation report

When the CJC refers amatter to a UPA, it will provide the unit with a copy of the CJC's
investigation report or the QPS sinvestigation report, if any, for the purpose of assisting the
UPA to consider and, if necessary, take the appropriate action. Asthereport is provided on
aconfidential basis, if it becomes the subject of any Freedom of Information application,
subpoena, other coercive power, or other request for disclosure, the UPA should confer
with the CJC beforereleasing the report.

Review of suspension or transfer of employee

If during an ongoing CJC, QPS or UPA investigation to be reviewed by the CJC, a UPA
needsto reconsider the position of the employee under investigation (e.g. review theterms
of any suspension or transfer), the UPA should confer with the CJC.%°

Based upon theinformation available at that stage of theinvestigation, the CIC will promptly
ather:

() advisethe UPA that it has no objection to the UPA taking such action (disciplinary or
managerial) asisconsidered appropriate— but only after deciding that the matter will
not need to go before aMisconduct Tribunal; or

(b) wherethe CJC istheinvestigating agency, provide adetailed interim report to assist the
CEO to consider whether the suspension or transfer remains justified, and decide on
any necessary further action.

Delays in completion

If, for any reason, a UPA considersthat its position, or that of awork unit or an employee
or victim, may be prejudiced by adelay in completing aninvestigation, it should let the CIC
know at once.

Based upon the information then available, the CIC will promptly:

(@ referthematter back totherelevant UPA for such action (disciplinary or managerial) as
is considered appropriate— but only after deciding that the matter will not need to go
before aMisconduct Tribunal; or

(b) advisethe UPA of whenitsfinal determinationwill bemadeand givethe UPA adetailed
interim report to assist the CEO to take such action asisnecessary to protect theinterests
of all concerned (e.g. the UPA, the work unit, the employee, the victim).

Inany case, the CJC may also provide advice on any proposed managerial actionto minimise
the prejudicial impact of theinvestigation on the functioning of theworkplace.

¥ Section 32 means that, if requested by a UPA, the CJC must give the UPA ‘reasonable information about action taken’
in relation to a public interest disclosure reported by the UPA.

2 Includes aninvestigation by the CJC or the QPS or by a department or local government where the CJC has referred the
matter for investigation only and subsequent referral back to the CJC.
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9.4.3

9.5
9.5.1

9.5.2

9.5.3

9.5.4

9.5.5

9.5.6

o after aninvestigation, the CJC isto refer amatter to the Director of Public Prosecutions
or other prosecuting authority, or

» theCJCisitsdlf to proceed with afurther investigation upon receiving afina investigation
report from the QPS or a UPA,

the CJC will confer with the UPA to see what concerns, if any, arise from any further
delays, and respond to those concerns.

Information to facilitate the process

To help the CJC set priorities, UPAs should keep the CJC informed about the status of the
employee under investigation® — that is, whether the empl oyee has been suspended with
or without pay or has been transferred or resigned, or whether industrial action is pending
or hascommenced (and, if so, the stage such action hasreached). If aUPA employee under
investigation resignsor isdismissed for other reasons, the relevant UPA should tell the CJC
at once.

Each UPA shall ensure that the CJC has a copy of the UPA's:

e currentinternal policy/guidelinesfor thereferral internally to the CEO, and externally to
the CJC, of suspected official misconduct, (which may form part of a broader
organisationa policy onwhistleblowing)

» currentinternal disciplinepolicy/guidelines
» Code of Conduct under the provisions of the Public Sector Ethics Act, if any

» procedures for the protection of whistleblowers in accordance with section 44 of the
WP Act.

Upon request, the CJC shall help aUPA devel op or modify itsinternal policiesor guidelines
relating to thereferral of suspected official misconduct or to the disciplinary process.

A UPA may seek from the CJC any information that it needs to manage and administer its
internal disciplinary process more effectively. Asfar as practicable and without breaking
confidentiality obligations, the CIJC will give such information.

The CJC may seek from a UPA such information asit may need to assist the CJC'sinitial
assessment, investigation, or review, including:

» thefull name, position and work location of the subject officer

» whether the subject officer is suspended or transferred pending the outcome of an
investigation

« full detailsof theallegations

« any known available evidence or source or potential source of evidence

« what preliminary steps, if any, have been taken by the UPA

» theurgency and/or sensitivity of the matter from the UPA’s point of view
» the names of other parties affected by the matter.

When practicable, the CJC will from time to time disseminate to each UPA a schedule
profiling the types of mattersrelevant to the UPA.

2 This requirement does not relate to matters referred to the CIJC under guidelines issued pursuant to section 37(5) of the
CJ Act.
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10

10.1
10.1.1

10.1.2

10.2
10.2.1

10.2.2

10.2.3

10.2.4

10.3
10.3.1

General issues

Communication

UPAs naturally wish the CJC to handle their complaints speedily and well. For this to
happen, they must ensure that the CJC isgiven all relevant information and kept informed
of any further developments. Likewise, the CIJC must keep the UPAs informed of the
progress of its investigation, not merely the outcome. In some cases, the CJC may confer
with relevant officerswithin the UPA concerning appropriate investigative strategies.

Communi cation between the two bodies does not always need to bein writing — informal
telephone calls may be al that is required at the time with confirmation later in writing,
where necessary. Many apotential crisis can be resolved quickly over the phone.

Whistleblowers

In dealing with any matter referred to the CJC, both the CJC and therelevant UPA will take
into account the provisions of the WP Act and the CJAct for the protection of whistleblowers.
A UPA must establish reasonabl e proceduresto protect its officersfrom reprisalsarising as
aresult of apublic officer reporting suspected official misconduct.?? A UPA and the CJC
must maintain the confidentiality of a report of suspected official misconduct, except as
permitted by the WP Act or CJAct.?®

Also, the CIC will haveregard to the provisions of the CJ Act concerning the protection of
persons from intimidation, harassment, prejudice to persona safety or career, or other
victimisation asaresult of having given evidence, or information, to the CJC.%

The UPA and the CJC must maintain statistical records of public interest disclosures made
in accordance with the WP Act.® Where it is clear to the CJC that a report of suspected
official misconduct has been made within a UPA and afterwards referred to the CJC, the
CJC shall assume that the UPA has statistically recorded the report as a public interest
disclosure and will not duplicate this record. The CJC shall statistically record reports of
suspected official misconduct as publicinterest disclosureswhenitisclear to the CJC that
the report has been made directly to the CJC by a public officer.

If an organisational problem experienced by awhistleblower (because of apublic interest
disclosure) isfound by the CJC not to involve conduct within itsinvestigative jurisdiction,
the CJC — with the consent of the whistleblower — will let the relevant UPA know the
nature of the problem and offer aresolution.

Procedural recommendations made by the CJCz=

The CJC may make procedural recommendations to a UPA arising from any matter
considered by the Complaints Section or the Official Misconduct Division. Any
recommendation shall beinwriting and will clearly outline the terms of the recommendation
and identify the problem that the recommendation isintended to address.

2 See section 44 of the WP Act.
#  See section 55 of the WP Act.

#  See sections 103-104, 130-131 of the CJ Act.
% See sections 29 and 30 of the WP Act.

% See sections 29(3) and 23(l) of the CJ Act.
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10.3.2

10.3.3

10.4
10.4.1

10.4.2

10.4.3

10.4.4

10.5
10.5.1

10.5.2

10.6
10.6.1

10.7
10.7.1

10.7.2

A UPA shall consider every recommendation made to it by the CJC and, if it has any
concerns, discuss them with the CJC before deciding whether to implement the
recommendation. The UPA shall inform the CJC in writing of its response to all
recommendations.

A recommendation that has been implemented by a UPA will be followed up by the CJC
after an agreed time has elapsed, or sooner if the UPA is agreeable, to see whether it has
been effectivein addressing the problem identified or requires modification or revocation.

Corruption prevention

Asaresult of amatter being considered by the CJC, the CJC may invite a UPA to seek the
assistance of its Research and Prevention Division, which provides risk assessments and
management reviews.

To aid in the detection and prevention of official misconduct, the CJC shall, from time to
time, give the UPAs that are parties to this protocol information and advice on issues
relevant to complaints against UPA office holders, at a departmental, agency and local
government level and generally acrossthe public sector.

The partiesto this protocol shall work together to devel op strategiesto meet the identified
areas of concern.

The parties shall meet every six months, or as otherwise requested by the parties, to discuss
matters of concern and other issues rel evant to the disciplinary process.

Audit role

Toimprovethe management of thedisciplinary process, the CJC shall, assoon aspracticable
after the commencement of this protocol, develop a proposal to re-focus and enhance its
review function through anew audit strategy.

All the partiesto this protocol will be consulted during the devel opment of the proposal.

CJC Liaison Officer

To simplify communication between UPAs and the CJC, each UPA shall ensure that:

» anofficer undertakestheroleof * CJC Liaison Officer’, and

» theappointed ' CJC Liaison Officer’ iskept informed of all mattersreferred to the CJC.

Right of appeal against a CJC determination

Thereisnoformal avenue of appeal by aUPA against aCJC determination on the appropriate
action to be taken in respect of a complaint, other than referral of any concerns to the
PCJC.?" However, referrals by the CJC to a UPA for internal disciplinary action are
recommendationsonly.

Section 34 of the CJAct providesfor judicial review of theactivitiesof the Official Misconduct
Division by a person who claims that an investigation is being conducted unfairly or a
complaint does not warrant an investigation.

27 The role of the PCJC is outlined in Part 4 of the CJ Act.
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10.8 Modification of provisions of protocol

10.8.1 Public-sector-wideamendments

If a UPA seeks an amendment to the provisions of this protocol that may affect other
parties, it should notify the CJC inwriting. The CJC will consider the proposed amendment
and, if necessary, circulateit to all other partiesfor comment. Similarly, if the CIJC wishesto
make an amendment it will circul ate the proposal to all partiesfor comment.

The CJC will provide an opportunity for all interested partiesto comment on the proposal
and, if necessary, will hold ameeting to discuss any issues arising from the amendment.

If the mgjority of the partiesto thisprotocol agree, the protocol will beamended as proposed.

10.8.2 UPA-gpecificamendments
If a UPA seeks an amendment specific to its own situation, then it should notify the CJC,
whichwill discussthe matter with the UPA and come to an agreement.
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Appendix A: The Complaints Section

Chief Officer, Complaints

Executive Assistant

Financial Analysts Assessment Unit Review Unit Registry Section Complallg[:anSVéitlgatlon
Deputy Chief Officer Team Leader Team Lawyer
Inspector Team Coordinator
Principal Complaints Legal Officers
Officer
Investigators Legal Officer || Investigators
Complaints Officers

Legal Officers
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Appendix B: Definitions

Official misconduct
‘Official misconduct’ isdefined in section 32(1) of the Criminal Justice Act 1989 as conduct that:

» directly orindirectly adversely affectsor could adversely affect the honest and impartial discharge
of official/public functionsor responsibilities (whether or not the person engaging in the conduct
isapublic service employee or local government employee); or

» constitutes or involves the discharge of functions or responsibilitiesin a manner which is not
honest or impartial; or

» constitutes a breach of the trust placed in an individual employee by reason of his or her
position; or

* involvesamisuseof official information
and which constitutes or could constitute:
e acrimina offence; or

» adisciplinary breach that provides reasonable grounds for termination of the employee's
employment.

Misconduct
‘Misconduct’ is defined in section 87(2) of the Public Service Act 1996 as:
» disgraceful orimproper conduct in an officia capacity; or

» disgraceful or improper conduct in aprivate capacity where that conduct reflects seriously and
adversely on the public service.

Section 4 of the Local Government Act 1993 defines * misconduct’ as:
» disgraceful or improper conduct that shows unfitnessto be or to continue asalocal government
employee; or

» behaviour that does not satisfy astandard of behaviour generally expected of local government
employees; or a contravention of a provision of the Local Government Act or another Act
setting out what the employee must or must not do (whether or not the Act provides for a
penalty for contravening the provision.)

Section 36 of the City Service Ordinance 1972 states that aground for disciplineincludes:

» disgraceful orimproper conduct or any act or conduct showing the unfitness of the employeeto
continuein the service of the Council.
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Appendix C: Reporting Guidelines

Guidelines issued by the CJC to the Director-General of the Department pursuant to the
Criminal Justice Act 1989

Pursuant to s. 2.38(5) of the Criminal Justice Act 1989 (the Act), the Criminal Justice Commission
(CJC) hereby issues the following guidelines to regulate and modify the duty imposed upon the
Director-General of the Department by s. 2.28(2)(b) of the Act to refer to the Complaints Section of

the CJC all matters the Director-General suspects involve or may involve official misconduct,
within the meaning of the Act.

(1) Where acomplaint containing an allegation of assault only which could amount to official
misconduct is made against an officer of the Department, the Director-General need not
refer the complaint immediately to the Complaints Section if all of thefollowing criteriaare
sdtisfied:

(8 thefacts surrounding the incident are reasonably clear and the seriousness of the incident
can be accurately ascertained;

(b) thereisno evidence of injury/sexual contact or likelihood of further injury or danger to the
child or other children;

(c) the victim or, where the victim is a child, the parents/guardian of the victim do/does not
wish the matter to be referred to the CJC or to the Police Service for investigation;

(d) the Director-General is not aware of any previous complaint of assault made against the
officer inwhich it was alleged an injury was caused to a student.

2 Where the Director-General, acting pursuant to guideline (1) does not immediately refer a
matter to the Complaints Section, the Director-General shall take appropriate action to
investigate or otherwise deal with the complaint and shall advise the Commission of the
actiontaken.

(3)(@) TheDirector-General shall provideto the Complaints Section, on amonthly basis, aschedule
listing all complaintsmadein the preceding month which could amount to official misconduct
and which, pursuant to guideline (1), were not immediately referred to the Complaints
Section.

(b) Thescheduleshall containthefollowing detailsin respect of each complaint:
* thecomplainant’'sname
 thenameof thealleged victimif he or sheis not the complainant
» theageof thealleged victim
* the name of the officer the subject of the complaint
* theposition held by that officer
* aprecisof thecomplaint
* theaction taken by the Department
« any further action proposed by the Department

4 The Director-General must not take any disciplinary proceedings for an alleged assault by
an officer wherethe avail abl e evidence showsthat:

(8 aprimafacie caseof official misconduct exists; and
(b) thematter ismore serious than when assessed pursuant to guideline (1)

without the prior approval of the Chairman of the CJC.
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Appendix D: Referral Threshold

Is complaint against:

* one or more public agency
employee(s) No

« other person(s) adversely
affecting a public agency
employee(s)?

No CJC referral, but consider, for
example, internal review of
management policies,
procedures, risk.

Yes
P
Does the conduct involve:
¢ dishonesty

* lack of impartiality

« breach of trust

« misuse of information
in the performance of official P
duties?

No

No CJC referral, but consider
Yes in_ter'ne_\l investigation of possib_le
y disciplinary offence(s) and review
of management risk, policies,
procedures.

Could the conduct constitute:

» acriminal offence?or
disciplinary breach providing g
reasonable grounds for No
dismissal® (for a public agency
employee)

« acriminal offence (for any other
person)?

Yes

g

Refer to CJC immediately or in
accordance with any agency-
specific modified reporting
guidelines.*

Notes:

1

Publicagency should not conduct apreliminary inquiry if it could reasonably beexpected to al ert the subject empl oyee(s)
or otherwise compromiseasubsequent investigation.

For example, theft, misappropriation, fraud, forge, utter, bribery, official corruption, assault, arson, public agency
employee having aprivate interest in acontract with the agency, false claim by agency employee, receipt of secret
commission, reprisal for apublicinterest disclosure (s. 41 of WP Act).

3. For example, serious (not minor) conflict of interest, serious (not minor) failureto perform official duties.

In addition to satisfying thethreshold criteria, there may be arange of other considerationswhich the CJC should be
made aware of upon referral, for example:

e any particular sensitivity attaching to the matter

« impact onanother public agency or jurisdiction

« referral to another agency, e.g. QPS, Audit Office

« possiblerelationship with other known CJCinvestigationsor areas of interest

« complaintisconsideredfalse, frivolousor vexatious

» iscomplainant awhistleblower (i.e. hasthe person made apublicinterest disclosure)?sthereafear or likelihood
of reprisal ?
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