






















































































































































































































































































































































































































































































On average, travelling time to and from the police station will amount to 30
minutes. Obviously, in some rural areas, travelling time will be Jonger, but
this should be counter-balanced by the reduced time required in the larger
population centres.

On average, the amount of time which the lawyer will be required to spend
with the suspect will be two hours. This assumption is based on the
following considerations:

* The limited research which has been conducted on this issue indicates
that the majority of investigations can be completed within two hours
after arrest. According to a small rescarch project undertaken by the
New South Wales Legal Aid Commission, 77 per cent of interviews
with suspects took less than two hours to complete (1988, p. 24). A
study undertaken in Scotland, where pre—charge detention is permitted
for a maximum of six hours, found that the average period of
detention was two hours 15 minutes.

* Although there will be some cases where considerably more than two
hours will be required, many high volume offences will require only
a short record of interview. For instance, a shoplifter simply has to
be questioned about whether he or she intended to take the goods
without paying. Such questioning is unlikely to last more than a half
to one hour unless there are exceptional circumstances.

In addition to the cost of remunerating practitioners, the Legal Aid
Commission will incur some overheads in administering the proposed scheme
due to the need to arrange and oversee tenders, process requests for payment,
and so on. It is assumed that administration costs will amount fo 7.5 per cent
of total payments to practitioners. A tendering system should help to keep
costs down. Moreover, there would be no paper work assocnated with
applying means or merit tests.

In summary, assuming an average travelling time of 30 minutes, an attendance time
of two hours, a rate of payment of $73 an hour, and administrative overheads of -
7.5 per cent, the average cost per case will be $196.20.
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TOTAL COST OF PROPOSED SCHEME

The total cost of operating the scheme outlined above would be in the range of $1.55
— $2.59 million (rounded to the nearest $10,000) depending on the utilisation rate.
This estimate assumes that;

* on 1991/92 figures, between 7,920 and 13,200 persons annually will make use
of the scheme

. the average cost per case will be $196.20.

NEW SOUTH WALES LEGAL AID COMMISSION STUDY

In 1988 the New South Wales Legal Aid Commission undertook a feasibility study
into the provision of advice for suspects at police stations. This study compared the
cost of providing advice through a salaried scheme and a private profession scheme.
The salaried scheme was costed using the then salary scale for legal officers employed
by the Commission. No allowance was made for salary on—costs, or associated
overheads (such as office space and administrative support). The private profession
scheme was costed assuming an hourly rate of $72 — the fee paid to duty lawyers in
New South Wales at that time. For both schemes, it was assumed that, on average, -
the lawyers would spend two hours per case, including travelling time. The
conclusions of the study were that:

. The minimum cost of providing advice and assistance to 30 per cent of
suspects, through a salaried scheme supplemented by private duty lawyers,
would be $1.64 million. For 50 per cent of suspects the cost would be $2.67
million.

. The minimum cost of providing advice and assistance to 30 per cent of
suspects, through a private profession scheme would be $3.67 million. For
50 per cent of suspects the cost would be $6.24 million.

The following observations should be made concerning these calculations:

» The cost of running the salaried scheme was significantly understated relative
to the private scheme, because no allowance was made for on-costs and
overheads in costing the salaried scheme.  Furthermore, optimistic
assumptions were made about the workloads of solicitors.
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® The cost of running the private profession scheme was also under-stated,
albeit 1o a lesser extent, because no allowance was made for administrative
overheads.

. On the other hand, the cost of running both schemes was overstated by the
methodology used to calculate the number of suspects. It appears that
utilisation rates were calculated as a proportion of all criminal appearances in
the Local Court. As noted above, in a substantial proportion of these cases,
pre—charge detention would not have been necessary.

Notwithstanding these limitations, the estimates for the New South Wales private
scheme are broadly comparable to those calculated for Queensland. Queensland's
population is only 51 per cent of that of New South Wales. If the estimated cost of
running the New South Wales private profession scheme is adjusted accordingly, the
figure obtained is $1.9 million, assuming a utilisation rate of 30 per cent, or $2.53
million, assuming a utilisation rate of 40 per cent.
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APPENDIX 13

EXECUTIVE SUMMARY OF VOLUME I

The primary purpose of Volume I of the Criminal Justice Commission's (hercinafter
referred to as the 'Commission’) report on the subject of police powers is to describe
the framework and context within which recommendations contained in subsequent
volumes concerning various aspects of police powers will be made. Volume I also
proposes a scheme for the consolidation of police powers for discussion which, if
implemented, will address a number of the shortcomings of the current system of
police powers. :

With this in mind, the chapters in the first volume of this report are structured as
follows:

. Chapter One describes the background to and manner of preparation of this
report, including previous efforts to review police powers,

] Chapter Two describes the nature of police powers, in terms of their
development and the purposes which such powers serve;

. Chapter Three gives an explanation of concepts and definitions which are used
in the language and affect the content of police powers, in particular, those of
a legal nature;

] Chapter Four examines the relationship between police powers and police
effectiveness;

. Chapter Five considers reviews of police powers and criminal procedure
undertaken in other jurisdictions, including within Australia; and

. Chapter Six provides an explanation of the issues concerning consolidation
and proposes a possible scheme of consolidation of police powers.
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Accompanying Volume I is a sct of tables which give a comprehensive list of police
powers contained in the statutes of the Queensland Parliament, current as at 1 July
1992. These statutory powers of police are tabulated so as to include the type of
power involved (powers to enter and search premises, to arrest persons, to demand
name and address etc.), the circumstances in which police officers may exercise the
powers, and the persons and things affected by such exzercise.

CHAPTER ONE: THE BACKGROUND TO THIS REPORT

The Commission’s report on police powers, consisting of a series of volumes, is the
direct result of the recommendations of the Commission of Inquiry Pursuant to Orders
in Council (hereinafter referred to as the 'Fitzgerald Inquiry’). The Fitzgerald Inquiry
recommended that police powers, as an aspect of criminal law enforcement, ought to
be reviewed for the purposes of reform.

The review undertaken by the Commission is by no means the first in Queensland.
The Committee of Inquiry into the Enforcement of Criminal Law in Queensland
published its findings in 1977, which included numerous recommendations for the
reform of police powers, although few of its recommendations were acted upon at the
time. In 1985, the Inquiry into Sexual Offences Involving Children and Other Related
Matters (Queensland) dealt with various sexual offences and included
recommendations affecting palice powers, specifically, the power to take body samples
from suspects. This recommendation was acted upon by the parliament. However,
the review undertaken by this Commission is the most comprehensive undertaken in
Queensland to date.

The Commission commenced its review of Queensland police powers in November
1990, bearing in mind the specific recommendations of the Fitzgerald Inquiry that any
review of police powers ought to consider the proper and balanced relationship
between individual rights and the public interest as they relate to police powers, and
should be based upon wide rescarch (rather than concentrating upon specific and
DArrow issues).
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Several distinct rescarch strategies were employed in the production of this volume
and the other volumes of this report which will follow, including:

~ areview of the literature on police powers in Australia and other common law

countries;

an examination of current laws and their operation in other jurisdictions in
Australia and in the United Kingdom, Canada and other countries;

the development and publication in September 1991 of an issues paper in
conjunction with the Office of the Minister for Police and Emergency
Services;

the review and analysis of morec than 100 submissions received from
individuals and interest groups in response to that paper;

a public hearing, conducted on 10 and 11 June 1992, into the issuc of police
powers at which concerned persons and organisations could ventilate issues
raised in the submissions conceming police powers;

a review of police powers conferred under legislation administered by
departments other than the Queensiand Police Service and the collection and
review of information provided by departments concerning the exercise of
such powers by police and departmental officers;

a collection and review of anecdotal evidence provided by police officers in
various districts throughout Queensland of particular cases where it is said that
police investigation of offences has been hampered by a lack of powers;

numerous meetings and seminars involving police officers, lawyers,
academics, social workers and researchers; and

interviews with persons who have been charged with criminal offences.

The most compelling fact revealed is the need for far greater research to be conducted
before meaningful recommendations can be made in relation to a number of matters
affecting police powers. This Commission is of the view that this can be achieved
only by the creation and maintenance of records by police and others involved in the
criminal justice system.
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CHAPTER TWO: THE NATURE OF POLICE POWERS

This chapter and Chapter Four were adapied from material prepared by Dr David
Dixon, an external consultant to the Commission, who has conducted extensive
research into police powers in England, and more recently, in New South Wales.

The focus of this chapter is not upon specific powers, but upon 'police powers' as a
concept; the relationship between powers and dutics of police, the role of powers in
policing practices and the legal concept of police powers in response to concems
about crime and disorder. '

The limitations of the legalistic conceptions of police powers as merely exemptions
from legal liability (for example, an arrest would amount to assault and false
imprisonment if not otherwise authorised) is identified. Matters of social and political
substance, such as what amounts to ‘acceptable’ state intervention, find no expression
in the legalistic conception.

The manner in which the legislature and the judiciary bave indirectly and perhaps
unintentionally affected the content of police powers is also considered in this chapter.
The legislature has allowed an incremental and ad hoc accretion of police powers
which has resulted in confusion and anomaly, while the judiciary bas not satisfactorily
articulated the principles and policies underlying the exercise of police powers,
resulting in contradictory case authority and a selective concern for citizen's rights.

The important point is made in this chapter that it is not possible to neatly delineate
between police powers and police practices which have developed in jurisdictions
based on emergent or common law. What a power means is usually defined, at least
in part, by how it is used-and how it is permitted in practice to be used.

Judicial decisions may stamp practice with authority or illegitimacy. Likewise,
judicial inaction may effectively increase police powers by failing to impose sanctions
in respect of unauthorised conduct (such as excluding evidence obtained illegally).
Judges and others within the criminal justice system also condone legal fictions about
police practices which allow them to become substantially, if not formally legalised,
(e.g. the effect of 'consent' of a suspect to police activity). Even in the absence
judicial review, practice, over time, claims its own authority.
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The chapter concludes with a discussion of the purpose of police powers; again a
purely legalistic answer is too simplistic. Police powers can be regarded as tools of
social discipline and control which, if used excessively, can be dysfunctional or
counter—productive for such purpose. Providing new police powers by legal change
need not necessarily mean extending powers; providing formal legal powers may
authorise less than what previously was common practice, and accordingly reduce the
potential for dysfunctionality.

CHAPTER THREE: CONCEPTS AND DEFINITIONS

This chapter gives an explanation of frequently occurring concepts and definitions
which are used in the language and affect the content of police powers. These have
largely a legal content, and create distinctions which are easily (and understandably)
lost on the layreader. In particular, the concepts and definitions listed below are
discussed in this chapter.

® 'Suspicion' and 'Belief
[ ] ‘Reasonable’
° '‘Consent’

® Codes of Practice

° 'Reasonable Force'

° Classification of Offences in Queensland
] Remedies for Police Misconduct

In relation to consent, the problem is identified of police seeking the consent of a
suspect to certain police activity, where the police have a coercive power to engage
in that activity. The question is raised as to whether the police continue to use
consent as an alternative to the power; and it is concluded that if policing by consent
is to be endorsed, it must be on the basis that the consent of the suspect be real and
informed, in order for it to be considered as consent.
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In relation to Codes of Practice, the Commission considers it ‘appropriate for
procedures which directly affect the public to be included in Codes of Practice as also
recommended in a number of other jurisdictions. These Codes of Practice should be
public documents having the force of law. At present, much police behaviour is
regulated by the Police Commissioner's General Instructions to police, which may be
changed unilaterally by the Commissioner and which are not widely available.

CHAPTER FOUR: THE EFFECTIVENESS OF POLICE AND POLICE
POWERS ' '

This chapter explores the relationship between the powers available to police and
police effectiveness and questions the often made assumption that an increase in police
power will mean a corresponding decrease in crime rates.

A number of factors militate against making such an assumption. It is not possible
to rely upon police records as an accurate measure of actual crime rates; they are at
best an indication of police activity which will not necessarily reflect the crime rate.
In any event, most criminal activity is unaffected by police, either because it is not
reported or is not detected. Further, experiments such as the Kansas City Preventive
Patrol Experiment indicate that the style of policing has no significantly differential
effect on crime or fear of crime or on attitudes towards police. :

Given the lack of empirical evidence to indicate the relationship between police
powers and levels of crime and the fact that an increase in police powers often
includes as a corollary the reduction of rights of citizens, calls for increased police
powers need to be analysed specifically. The problem which such powers are
intended tfo redress should be carefully identified and consideration given to how the
power would help to solve it, what altematives are available, and the costs of
increasing powers. It may be that the costs outweigh the benefits.

CHAPTER FIVE: HOW OTHER JURISDICTIONS HAVE REVIEWED
POLICE POWERS

Since the 1970s, there has been an increasing concemn with the reform of criminal
procedure in common law countries. The Commission has drawn from the extensive
reviews conducted elsewhere in Australia, England, Wales and Canada on police
powers.
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While it is recognised that any scheme which may operate in another jurisdiction
cannot be simply transposed to Queensland, there are lessons to be learned from the
extensive rescarch conducted and the varied practices introduced in other jurisdictions.

. The Commonwealth of Australia has commissioned reviews of matters related to
criminal procedure, and police powers in particular. Reference is made to the 1975
~ Australian Law Reform Commission's (hereinafter referred to as the "ALRC') report
titled Criminal Investigation;, and the review undertaken in 1987 by the Review
Committee of Commonwealth Criminal Law (hereinafter referred to as the 'Gibbs
Committee’), which published a series of discussion papers and interim reports before
delivering its final report. A number of recommendations made by the ALRC were
taken up by the Gibbs Committee and the draft legislation appearing in the earlicr
report by the ALRC formed the basis of the Crimes (Investigation of Commonwealth
Offences) Amendment Act 1991,

Most of the Australian States and Territories have undertaken reviews of a similar
nature, including Victoria (in particular, the Consultative Committee on Police Powers
of Investigation), New South Wales (the New South Wales Law Reform Commission,
pursuant to a reference in 1982), Tasmania (the Law Reform Commission of Tasmania
in 1988), South Australia (the Criminal Law and Penal Methods Reform Committee
in 1971), Western Australia (the Western Australian Law Reform Commission over
a period of time up to 1992) and the Northern Territory (the Police Power Review
Committee, which published its reports in 1990).

A comprehensive review of the criminal justice system in England and Wales was
conducted from 1978 to 1981 by the Royal Commission on Criminal Procedure
(hereinafter referred to as the 'Philips Commission’), which reviewed the criminal
process from the start of a police investigation to the trial of the accused. It was on
the basis of the recommendations of the Philips Commission that the Police and
Criminal Evidence Act 1984 was ultimately enacted.

The Law Reform Commission of Canada (hereinafter referred to as the 'LRCC') has
undertaken a progressive review of a range of criminal justice issues over the past 20
years. The recommendations made in the series of reports formed the basis of a draft
consolidated code on criminal procedure prepared by the LRCC and: published in
1991.

No review conducted in Queensland has covered the issue of police powers in as
much depth as many of these reviews. The Commission draws on the material made
available by the rescarch of other jurisdictions in order to present a comprehensive
background to the options for reform in Queensland.
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CHAPTER SIX: CONSOLIDATION OF POLICE POWERS

There are at present more than 90 separate enactments of the Queensland Parliament
which confer powers upon police, each having been drafted to confer powers upon
police independently of other enactments. Such an ad hoc approach has resulted in
a lack of uniformity and the creation of anomalies across the various Acts. Further,
it has led to the undesirable situation where it is not possible for either the police or
the public to know the extent of police powers and how and when they may be
exercised. This chapter proposes a general scheme of consolidation of police powers
for public discussion. : :

Although the benefits of consolidation are clear (including the facilitation of police
training and execution of police duties) there are a number of reservations concerning
consolidation which must be considered. Primary among these concerns is that an
inappropriate scheme of consolidation may permit unnecessary invasions of civil
liberties, for example, by conferring the same invasive powers in respect of both
serious and minor offences. :

The problems of formulating an appropriate scheme of consolidation are highlighted
by the fact that police are conferred with powers not only in a direct manner (under
first level' legislation), but also in an indirect manner (under ‘second level' legislation).
The difference lies in the capacity in which the officer exercises the power; in the case
of second level legislation, the police officer is acting in some other public capacity.
A number of the government departments which administer such second level
legislation were concerned that a scheme of consolidation which affects powers of
police would also detrimentally affect the powers of departmental officers who also
act in these other public capacities.

Powers may be conferred on police officers indirectly in a number of circumstances;
where police officers are called to aid other public officers, where they are empowered
to exercise the powers of the public officers, where police officers are appointed as
public officers by virtue of their office, and where police officers are expressly
appointed to some other public office.

The Fitzgerald Inquiry suggested a scheme in which regulatory (as opposed to
prohibitive) legislation is administered and enforced by government bodies and
departments other than the Queensland Police Service. Such legislation roughly
corrclates with ‘second level' legislation. Accordingly, the Commission proposes that
the powers of police who are called to aid public officers should be limited to the
protection of life, health and safety of the public officers and members of the public,
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and the protection of their property. Police powers in these circumstances should not
extend to the exercise of the public officer's powers.

There is insufficient data available to make recommendations concerning the other
circumstances in which powers are conferred upon police indirectly, but the
Commission is of the view that a further review of these powers and the powers of
public officers is appropriate.

An ill-considered scheme of consolidation might lead on one hand to the police
baving insufficient powers to enable them to fulfil their role according to the
expectations of the public, or on the other hand, to arming the police with powers
which are not justifiable in the circumstances. However, a scheme which successfully
takes account of these reservations may be possible.

The Commission suggests that a consolidation of all police powers into one Act is
neither desirable nor feasible. Rather, the Commission proposes for discussion a
scheme which would be a compromise between a complete consolidation of all police
powers into one picce of leglslanon and the ad hoc approach which has existed to
date.

Such a scheme would allow a number of existing provisions to be repealed, reducing
the total number of police powers provisions in the various Acts, would provide a
central reference point from which the full extent of police powers may be ascertained
and would provide a procedural code regulating the exercise of police powers,
regardless of the source of the power.

It is suggested that a central police powers Act and supporting legislative framework
might operate in the following way:

. it would ultimately be expressed to apply to all circumstances in which police
purport to ¢xercise powers, whether in a primary or secondary capacity;

) while it is not possible to bind future parliaments, an attempt should be made
to give a police powers Act paramountcy over existing and future leglslauon
when interpreting other Acts;

] the police powers Act would have a series of schedules, listing the Acts of the
Queensland Parliament which confer powers on police and which have not
been repealed by the enactment of the consolidated legislation;
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] the police powers Act would provide a procedural code regulating the manner
in which such powers are exercised whatever the source of that power,
although it may not regulate the circumstances in which such powers arise.

Including schedules of Acts containing police powers in a police powers Act will
requirc an amendment to thesc schedules each time parliament passes legislation
conferring further powers upon police. This would specifically highlight the police
powers issue for both parliameniary and public debate.

Such a scheme would not affect the powers exercisable by other public officers, but
would apply to all powers exercisable by police, whether in a primary or secondary
capacity. :

Although not achieving the objective of completely centralising the law on police
powers, a scheme of this nature can be tailored such that concerns for civil Liberties
and police effectiveness need not be sacrificed in the name of uniformity. '
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® facilities to enable a person to shower, shave and change prior to going before
the court, if the person has been at the station long enough for it to be
reasonably required

] medical treatment for those who require it.

The Custody Officer should be the officer responsible for ensuring that such treatment
is provided.

Ensuring that Proper Custody Records are Maintained

Police must be accountable for any action taken in respect of a person while the
person is at a police station and not yet delivered into the custody of a judicial officer.
To make police accountable for the treatment of the person detained and to enable the
scheme to be monitored, the Custody Officer should be responsible for ensuring that
a complete and comprehensive custody record is maintained. While the Commission
is conscious of the widespread objection among operational police to any increase in
paperwoik, there can be no avoiding the need to keep records of the treatment of
suspects while in police custody. Indeed the new Custody Manual obliges police to
maintain comprehensive records. Tt is not envisaged that the record keeping
requirements - imposed on the Custody Officer will create any significant increase in
record keeping, as discussed below.

Upon the suspect's arrival at the police station, the Custody Officer should be
responsible for ensuring that the person's details are entered on the custody index.
Where detention is authorised, the recording of all relevant times is to be carried out
by the Custody Officer. The Custody Officer will also be responsible for ensuring
that the matters currently required by the Custody Manual to be recorded in the
custody index are entered, along with:

. the name and other détails of the arresting officer, any accompanying officers,
and the officer responsible for maintaining the custody record

] the grounds for detention for the purpose of investigation
) any property taken from the person

® . communications by the person with friends, relatives, legal practitioners,
interpreters, consular officials and others
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) the arrival at the police station or otherwise of those contacted, and other
visitors

. the nature and time of all investigative procedures involving the detained
person, including interrogation, fingerprinting, and so on

. precise times of detention including any ‘time—out’ factors

° any factors that indicate that a high level of observation of the person being
detained is required to ensure the safety of the person '

] any applications for extension of the period of detention.

The QPS currently maintains a custody index into which numerous details are entered
concerning persons in custody at watchhouses. The Commission understands that
plans are under way to computerise the custody index throughout the State. This
should result in a significant reduction in overall police time if the number of paper
entries are minimised. Many of the responsibilitics of the Custody Officer reflect
those of the Officer in Charge of the Watchhouse into whose custody arrested people
are delivered under the current law. However, because of the proposal for pre—charge
detention, suspects may be kept in custody at police stations rather than at
watchhouses. For this reason, it will be necessary for an officer at the station to be
responsible for the custody. Under the Commission's proposed scheme, the additional
requirements imposed upon the Custody Officer to enter details in the custody index
will save the time of the Officer in Charge of the Watchhouse who will not have to
duplicate the entries. The information can simply be accessed on the computer at the
watchhouse. '

222 Recommendation — The Role of the Custody Officer

The Commission recommends that the responsibilities of the Custody Officer
should be specified in legislation. These responsibilities should include:

® informing the suspect of his or her rights
° determining whether pre—charge detention is warranted

° authorising investigative procedures involving the suspect



. identifying and attending to any 'special needs' of the suspect
. ensuring that the suspect has medical assistan;ne, rest and refreshment
. ensﬁring proper custody records are maintained,

As far as pessible the new requirements should be integrated with current QPS
procedure,

CONCLUSION

In this chapter the Commission bas recommended the introduction of a Custody.
Officer who has specific responsibilities and obligations in the pre-charge detention
scheme. The Commission is aware of the significant amount of change that has been
implemented within the QPS over the last few years and is conscious of the need to
integrate its proposals as far as practicable with the current administrative
amangements. It is therefore important that, in drawing up the responsibilities of the
Custody Officer at the police station, reference be made to the newly developed QPS
Policies and Procedures Manual and, as far as is practicable, the new requirements and
procedures be integrated with existing procedures. '
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CHAPTER TWENTY~-THREE
ENSURING COMPLIANCE WITH THE SCHEME

INTRODUCTION

In the preceding chapters of this volume, the Commission has outlined a
comprehensive legislative scheme to govern the conduct of police questioning and to
deal with people in police custody. In developing the proposed scheme the
Commission has been conscious of the need to have rules that are capable of being
enforced. This chapter addresses the question of kow to enforce these rights and
duties. In considering this issue, the Commission agrees with the ALRC that: "[r]ights
without remedies may be no more than rhetoric; duties without sanctions for their
‘breach may as well not be imposed” (1975, p. 136).

The chapter:

] looks at the effectiveness of existing sanctions and assesses the extent to
which enforcement will be made easier under the Commission's proposed
scheme

] proposes that prosecutors and courts play a more active role in notifying the

Commissioner of Police of breaches by police officers of the rules regulating
the conduct of investigations

. discusses the need for tighter exclusionary rules to deal with evidence which
has been unlawfully or improperly obtained

[ recommends that there be a legislative requirement that all records of
interview with suspects be electronically recorded.’

11 The term 'electronically recorded” covers andio recording and video recording.



SANCTIONS FOR NON-COMPLIANCE

Available Sanctions

Chapter Three of Volume I of this report outlined the various options currently
available if a police officer misuses or exceeds his or her powers (Commission 1993).
An officer who fails to comply with rules regulating the conduct of investigations may
be subject to three different types of legal action. These are:

® a civil action instituted by the person who suffered the abuse of power
. a criminal prosecution, if the breach constitutes a criminal offence
* Idisciplinary proceedings.

The following discussion briefly examines-the effectiveness. of each of these sanctions.

Civil Action

Civil action is a very expensive option and few of the people most frequently
subjected to abuse of police powers are in a position to finance such an action, even
if aware of the option of a civil suit. Further, such actions can take a long time to be
determined by the courts. Even if a successful outcome is realised, it may be of little
use to the person if criminal proceedings arising out of the investigation are, despite
the misconduct, taken against him or her.!?

Criminal Prosecution

It is often difficult to establish a convincing case to meet the required criminal
standard of proof against those who abuse their powers. For instance, section 137 of
the Criminal Code creates the offence of 'Delay To Take a Person Before a Court'.
Experienced criminal practitioners have indicated that numerous Queensland courts
have found that confessions have been obtained during periods of unlawful detention

12 While the Commission is of the. view that such actions are not very effective as sanctions
against police misbehaviour, it is of the view that existing rights to civil action should be
preserved. .
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after arrest. Despite such claims, the Commission was unable to find any instance
where a police officer was charged with an offence. Inquiries with the Office of the
Director of Prosecutions also did not reveal any such cascs.

Disciplinary Action

A review of complaints against police made to the Commission revealed very few
allegations of unlawful detention. This could be explained partly by the fact that the
law in the area has been so unclear. People who may have been subjected to a period
of unlawful detention may not have been aware that the detention was unlawful, or
that action could be taken against the officers concerned. This would not explain why
those who challenge the evidence in court fail to also refer the matter to the
Commission. However, an experienced lawyer has suggested that, in such cases,
where the court admits the evidence and the person has been convicted, that person
may have no further interest in pursuing the matter.

Improving Compliance

The problem of enforcement ‘should be partially addressed by the Commission's |
proposed scheme, as the scheme will: '

] provide a clear set of documented rules by which police must operate

] increase internal supervision and clarify lines of responsibility by designating
a reslaon‘ble and accountable Custody Officer

° facilitate the presence of lawyers and other independent persons, at police
stations.

However, these measures alone will not be sufficient to ensure compliance with the
scheme. More active monitoring will also be required. The QPS needs to develop
appropriate internal monitoring processes. In addition, greater external oversight is
needed.
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